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PREFACE    TO  VOLUME  XIX. 


In  this  volume  Gee  v.  Pritchard^  p.  87,  is  an  interesting 
authority  on  the  jurisdiction  to  restrain  the  publication  of 
private  letters.  This  was  perhaps  the  first  case  in  which 
the  doctrine  was  fully  laid  down.  Adams  v.  Ltndsellj 
p.  415,  is  the  first  leading  case  on  the  formation  of  con- 
tracts by  correspondence,  and  still  one  of  the  most  im- 
portant. Its  principles  and  reasoning  have  been  extended 
but  never  materially  departed  from.  Of  late  years  the 
subject  has  been  much  discussed  on  the  Continent,  and 
has  been  dealt  with  in  systematic  legislation.  Any  learned 
reader  who  desires  a  general  view  of  the  state  of  specu- 
lation and  practice  abroad,  together  with  digressions  on 
such  curious  points  as  whether  one  can  be  married  by 
telephone,  may  refer  with  advantage  to  M.  Jules  Val^ry's 
work  "Des  contrats  par  correspondance,"  Paris,  1895. 

A  certain  number  of  earlier  equity  cases  are  reprinted 
from  the  notes  in  Swanston,  which  are  the  only  published 
reports  of  them.  One  of  these,  A.-G.  v.  Gaunty  p.  186, 
involves  two  questions  of  some  nicety  which  it  must  not 


vi  PREFACE  TO  VOLUME  XIX. 

be  supposed  to  settle :  namely  whether  a  visitor  can  be 
appointed  by  a  private  donor  for  a  corporation  of  which  he 
is  not  the  founder,  and  whether  a  parson  can  take  a  con- 
veyance in  his  corporate  capacity.  Another,  Webster  v. 
Webster^  p.  258,  might  have  been  passed  over  as  a  very  short 
note  of  a  point  that  has  long  since  become  elementary ; 
but  as  it  is  frequently  cited  in  lindley  on  Partnership  and 
other  books  in  current  use,  the  balance  of  convenience 
seemed  to  be  in  favour  of  retaining  it.  Hodgson  v.  Scarlett^ 
p.  301,  is  perhaps  covered  by  later  authority,  but  the 
report  of  an  action  against  Lord  Abinger  for  words  spoken 
by  him  as  counsel  is  a  document  of  professional  history 
which  could  not  be  omitted. 

Concurrent  reports  of  the  same  case  are  now  so  frequent 
that  we  have  thought  it  proper  to  adopt  a  conventional 
notation  for  showing  at  a  glance  whether  only  one  or  more 
than  one  of  such  reports  have  been  used.  The  reference 
to  the  report  mainly  used  comes  first  at  the  head  of  the 
case,  followed  by  references  to  any  other  reports;  the 
abbreviation  8.  C«  precedes  the  references  to  reports 
which  have  not  been  used.  Thus  in  HiU  v.  Dobie^ 
p.  528,  the  form  of  reference  shows  that  Taunton's 
report  has  been  reprinted  without  taking  anything  from 
Moore's. 

The  eighth  volume  of  Taunton,  which  now  comes  to  be 
dealt  withy  has  been  called  an  apocryphal  authority  by  a 
very  learned  Judge,  no  lesser  man  than  Farke,  on  the 
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an ;,  gronnd  that  its  contents  were  not  revised  by  the  reporter.f 
icii,  ^  ^6  matter  was  clearly  within  Baron  Parke's  pro- 
I  c%  fessional  knowledge  at  the  time,  the  fact  must  be  accepted. 
'^r'But  we  have  not  been  able  to  discover  that  the  cases 
;]ir,^  are  worse  reported  than  those  in  the  earlier  volumes,  or 
afy.  that  the  concurrent  reports  in  Moore  are  generally  better. 

^^  Our  attention  has  been  called  to  a  case  of  Welch  v. 
'^^^  Myers,  4  Camp.  368,  which  was  omitted  from  the  Eevised 
'^?  Beports  as  not  deciding  anything  that  really  required 
authority.  It  is  cited  in  Woodf  all  on  Landlord  and  Tenant 
to  show  that  for  the  purposes  of  the  statute  11  Geo.  II. 
0. 19,  as  to  distraining  goods  fraudulently  removed,  ^^  the 
trustees  o|  a  bankrupt  lessee  are  considered  the  actual 
tenants."  The  only  question  in  dispute  in  Welch  v. 
Myera  was  whether  the  assignees  ol  the  bankrupt  had 
adopted  the  tenancy ;  but  we  are  informed  that  the  case 
has  lately  been  found  useful  in  practice,  and  we  therefore 
annex  it  in  an  abridged  form.:^ 

F.  P. 

t  "  The  8tih  vohiine  of  Taunton's  obsonred  of  late  that  the  8th  Tatinton 

Beports  is  an  apocryphal  authority,  is  of  but  doubtful  authority,  as  the 

It  was  made  up  fiom  Mr.  Justice  cases   were    not   reported   by   Mr. 

Taunton's  notes,  and  was  not  re-  Taunton  himself ."  There  is  no  epecial 

vised  by  him."    Per  Fabxb,  B.  in  indication  of  any  kind  on  the  face 

HadUy  v.  BaxenddUy  23  L.  J.  Ex.  at  of  theyolume  in  question,  which  was 

p.  180.    The  substance  of  this  dictum  published  in  1823.    Taunton  became* 

appears  in  a  different  form  in  the  a  Judge  in  1830  and  died  in  1836. 
report  in  9  Ex.,  at  p.  347,  note  {h) :         X  See  next  page. 
*'  The  learned  Judge  has  frequently 
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1816.  WELCH  AND  Another  v.  MYEES. 

^— -  (4  Camp.  368-371.) 

Where  the  assignees  of  a  bankrupt,  who  was  lessee  of  pastiire  land, 
being  chosen  on  the  8th  of  the  month,  allowed  his  oows  to  remain  upon 
the  demised  premises  till  the  10th,  and  ordered  them  to  be  milked  there ; 
held  that  they  thereby  became  tenants  to  the  lessor ;  and  the  oows  being 
removed  on  the  10th,  to  avoid  a  distress  for  arrears  of  rent,  that  he  had  a 
right  to  follow  and  to  distrain  them  imder  11  Qeo.  11.  c.  19. 

Bbplevin  for  taking  and  detaining  8  cows  in  the  plaintiffs' 
bam  or  cow-house. 

Cognizance  by  the  defendant,  as  bailiff  of  William  Hancock, 
stating,  that  E.  Evans,  from  the  Ist  May  till  the  28rd  June, 
1815,  when  he  became  bankrupt,  held  the  hay  grass  growing 
and  being  on  20  acres  of  land  of  the  said  William  Hancock,  in 
the  parish  of  Totenham,  as  tenant  thereof  to  the  said  William 
Hancock,  by  virtue  of  a  demise  to  E.  Evans,  from  the  1st  of 
May  to  the  29th  of  September,  at  the  rent  of  6Z.  68.  per  acre,  70/. 
thereof  payable  on  the  22nd  of  June,  and  the  residue  on  the 
29th  of  September;  [and  further  stating  the  tenancy  of  the 
plaintiffs  as  assignees  of  Evans,  a  fraudulent  removal  of  the 
cattle  in  question,  and  taking  by  the  defendant  under  authority 
of  Hancock] . 

Pleas  in  bar  [traversing  plaintiffs'  tenancy  and  the  fraudulent 
removal] . 

It  appeared  that  the  grass  was  demised  in  the  manner  stated 
in  the  cognizance,  and  that  Evans  became  bankrupt  on  the  28rd 
of  June.  The  cows  were  then  locked  up  in  one  of  the  fields,  the 
grass  of  which  was  so  demised,  by  the  messenger  under  the 
commission,  who  remained  in  possession  of  them  till  Saturday 
the  8th  of  July,  when  the  assignees  were  chosen.  In  the 
evening  of  that  day  he  delivered  up  the  key  to  a  servant 
appointed  by  the  assignees,  who  paid  him  his  wages.  The  cows 
were  allowed  to  remain  on  the  premises  the  whole  of  the  next 
day,  and  were  twice  milked  there  by  order  of  the  assignees. 
Very  early  on  the  Monday  morning,  for  the  alleged  reason  that 
the  pasture  was  bare,  they  were  driven  off  to  a  place  called 
Wheeler's  Yard  at  Hoxton,  where  being  discovered  they  were 
distrained  lor  the  arrears  of  rent. 

Oarrow,  A.-G.,  for  the  plaintiffs  contended  that  there  was 
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here  no  evidence  either  of  a  holding  by  the  assignees,  or  of  a 
fraudulent  removal.  They  had  a  right  to  a  reasonable  time  to 
determine  whether  they  would  take  to  the  demise  or  not,  and 
being  appointed  themselves  on  Saturday,  and  having  removed 
the  cattle  on  the  Monday  morning,  they  must  be  considered  as 
having  repudiated  the  bankrupt's  interest  in  the  premises.  Nor 
could  that  act  be  construed  into  a  fraudulent  removal  of  the 
cattle.    But — 

Lord  Ellenbobough  held  that  the  milking  of  the  cows  on  the 
Sunday,  upon  the  premises,  by  order  of  the  assignees,  was  a 
sufficient  adoption  of  the  demise  to  make  them  tenants  to 
Hancock ;  and  that  it  would  be  for  the  jury  to  say  whether  the 
removal  of  the  cows  the  next  morning  was  not  to  avoid  a  dis- 
tress, in  which  case  it  would  certainly  be  fraudulent,  and  give  a 
right  to  the  landlord  to  distrain  wherever  he  could  find  them 
within  the  80  days. 

The  defendant  had  a  verdict,  and  the  arrears  of  rent  and 
value  of  the  distress  were  estimated  at  70Z. 
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NOTE. 

The  first  and  last  pages  of  the  original  report^  according  to  the 
panging  by  which  the  original  reports  are  usually  cited,  are  noted 
at  the  head  of  each  case,  and  references  to  the  same  paging  are 
continued  in  the  margin  of  the  text. 
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IN  THE  HOUSE  OF  LORDS. 


England. — ^Appeal  from  the  Coubt  of  Exchequer. 

RUSCOMBE  AND  Another  v.  HARE.f  i8i7. 

(6  Dow,  1—22.)  •/«««  28. 

The  rule  is  that,  where  husband  and  wife  mortgage  *the  wife's  estate,  ^®^^- 

and  the  equity  of  redemption  is  reserved  to  the  husband  and  his  heirs,  j'  g' 

without  recital  or  special  circumstance  to  shew  the  int^ention  to  make  a  ' 

new  settlement  of  the  estate ;  the  husband  has  the  equity  of  redemption.  Lord 

as  he  before  had  the  legal  estate,  only  jure  uxoris.  Bldok,  L.C. 

The  husband  being  tenant  by  courtesy  must  keep  down  all  interest  [  ^  ] 

which  accrues  on  the  mortgage  after  the  wife's  death.  [  *2  ] 

The  bill  filed  in  T.  T.  1800  in  the  Exchequer,  against  William 
House,  Bichard  Buscombe,  Alexander  Bruford  the  younger, 
Francis  Bruford,  and  William  Long,  stated,  that  Nicholas  Hare, 
seized  in  fee  of  certain  lands  and  other  hereditaments,  in  the 
parish  of  Lyng,  in  Somersetshire,  in  1749,  by  lease  and  release 
mortgaged  the  premises  to  William  House  for  8002.,  with  interest 
at  four  and  a  half  per  cent,  and  covenanted  to  levy  a  fine,  mr 
conuzance  de  droit  come  ceo,  &c.  the  uses  of  which  were  to  enure 
to  House,  his  heirs  and  assigns,  subject  to  the  proviso  for  re- 
demption; and  the  fine  was  duly  levied.  In  1762,  Hare 
mortgaged  the  premises  for  a  further  sum  of  4502.  and  interest 
at  four  and  a  quarter  per  cent,  to  the  same  House. 

Hare,  afterwards,  by  his  will,  dated  21st  June,  1757,  devised 
all  his  freehold  estates  and  lands  of  inheritance  whatsoever,  to 

t  This  case  is  also  reported  at  a  See  the  note  at  the  end  of  this  report, 
further  stage  in  2  Bli.  (N.  S.)  192.     post,  p.  8 0.  A.  S. 
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RnscoMBE  his  wife  Mary  Hare,  her  heirs  and  assigns  ;  and  made  her  sole 
Hark.  executrix  and  residuary  legatee.  He  died  in  1764,  leaving  the 
said  Mary  Hare,  the  respondent's  mother,  his  widow,  and  the 
respondent,  then  an  infant  of  two  years  of  age,  his  son  and  heir 
at  law,  him  surviving.  Mary  Hare  proved  the  will,  and  took 
upon  herself  the  execution. 
[  3  ]  In  1765,  Mary  Hare  intermarried  with  Alexander  Bruford. 

In  1766,  by  indentures  of  lease  and  release,  made  between 
Bruford  and  Mary  his  wife  of  the  one  part,  and  House  of  the 
other,  reciting  the  indentures  of  1749,  and  deed  poll  of  1762 ; 
and  that  the  principal  sums  of  8002.  and  450Z.  were  not  paid ; 
the  will  and  death  of  Nicholas  Hare,  the  mortgagor ;  the 
marriage  of  Mary  Hare  with  Bruford;  and  that  the  sums  of 
8001.  and  450Z.  were  then  due  from  Bruford  and  his  wife ;  but 
that  all  the  interest  had  been  paid  up  to  that  time  by  Bruford : 
it  was  witnessed,  that  for  the  better  securing  the  said  sums  of 
800Z.  and  450Z.  with  such  interest  for  the  same  as  thereinafter 
mentioned ;  that  is,  interest  at  the  rate  of  51.  per  cent.  Bruford 
and  Mary  his  wife  granted,  bargained,  sold,  &c.  the  premises  to 
House,  discharged  of  the  former  proviso  for  redemption,  but 
subject  to  another  proviso,  that  in  case  Bruford  should  pay  the 
two  sums,  amounting  together  to  1,2502.  and  interest  at  51.  per 
cent,  at  a  time  therein  specified,  House  should  reconvey  the 
premises  to  the  husband  Bruford,  his  heirs  and  assigns  for  ever  ; 
and  Bruford  and  Mary  his  wife,  jointly  and  separately,  declared 
and  agreed,  that  all  fines  and  recoveries,  &c.  theretofore  levied 
and  suffered  of  the  said  premises,  and  a  fine  then  intended  to  be 
levied,  and  which  Bruford  covenanted  for  himself  and  his  wife, 
to  levy  to  House,  should  be  and  enure  to  the  use  of  House,  his 
heirs  and  assigns,  subject  to  the  condition  of  redemption. — This 
last-mentioned  fine  was  afterwards  levied. 
[  •*  ]  House  died  in  May,  1791,  having  made  a  will,  *by  which  he 

appointed  sole  executor  his  son  and  heir  at  law,  the  defendant 
William  House,  who  duly  proved  the  will  and  became  hie 
personal  representative. 

Mary,  the  respondent's  mother,  died  in  1794,  leaving  him,  her 
only  child  by  Nicholas  Hare,  her  heir  at  law.  Alexander  Bruford 
died  in  1799,  having  previously  made  a  will,  appointing  his  sons, 
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Alexander  and  Francis,  his  executors,  and  devising  to  them  the     Rusoohbe 
premises  before-mentioned,  or  part  of  them ;  and  that  they,  and       habe. 
Bascombe,  and  House,  entered  on  and  took  possession,  &c.    And 
the  bill  prayed  an  account  and  redemption. 

Buscombe  put  in  a  plea  and  answer,  and  pleaded  that  he  was 
a  purchaser  for  valuable  consideration  without  notice  ;  and  this 
being  overruled,  he  further  answered,  that  he  agreed  with 
Bruford  for  the  absolute  purchase  of  a  part  of  the  mortgaged 
premises ;  and  that  in  1797,  in  consideration  of  2,0002.  paid  to 
House,  and  600L  to  Bruford,  House,  at  Bruford's  request,  by 
lease  and  release,  released  and  conveyed,  and  Bruford  granted, 
ratified,  and  confirmed,  to  Buscombe  and  to  Long,  his  trustee, 
the  premises  therein  described  to  hold  to  Buscombe  and  Long, 
to  the  use  of  such  person,  and  for  such  purposes  as  Buscombe 
should,  by  deed  or  will,  appoint ;  and  in  default  thereof  to  the 
use  of  Long,  his  heirs  and  assigns,  during  the  life  of  Buscombe, 
in  trust  for  Buscombe  ;  and  after  the  determination  of  that  estate 
to  the  use  of  the  right  heirs  of  Buscombe.  The  answer  then 
stated  that  Buscombe  paid  the  money,  was  let  into  possession, 
and  ever  since  held  the  property  as  his  absolute  estate  of 
inheritance. 

House  answered  that  the  mortgage  money  had  been  paid,  and         [  ^  ] 
that  he  claimed  no  interest  in  the  estates.     Long  referred  to  the 
answer  of  Buscombe,  and  stated  that  he  was  only  a  trustee  for 
him. 

Alexander  and  Francis  Bruford  submitted  that,  by  the 
transactions  of  1766,  the  estates  vested  absolutely  in  Alexander 
Bruford  the  elder ;  and  that  he  alone,  in  1789,  mortgaged  the 
premises  to  House  for  a  further  sum  of  800i.  being  the  arrear  of 
interest  accrued,  due  on  the  said  sum  of  1,2502. ;  and  that  in 
1797,  part  of  the  estate  had  been  conveyed  to  Buscombe,  as 
stated  in  Buscombe's  answer;  and  that  by  will,  dated  1798, 
Bruford  the  elder  had  devised  the  rest  of  the  estate  to  them. 

It  was  ordered  by  consent  that  the  respondent  should  admit  at 
the  hearing  the  several  deeds  and  will  mentioned ;  and  no  wit- 
nesses were  examined  on  either  side. 

The  Court,  on  the  17th  December,  1818,  declared  that  the 
plaintiff  (respondent)  was  entitled  to  redeem ;  and  decreed  an 
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BuscoMBE    account  of  what  was  due  for  principal  and  interest  on  the  two 

Hare.       mortgages  of  1749  and  1762,  such  interest  to  be  computed  from 

the  death  of  Alexander  Braford,  and  that,  on  payment  thereof, 

the  defendants,  Bascombe,  Bruford,  &c.,  should  reconvey  the 

estate,  free  from  all  incumbrances,  &c. 

From  this  decree  Buscombe  and  A.  Bruford  appealed. 

1817.  Mr.  Martin,  for  the  appellants  : 

June  23. 

This  case  is  distinguishable  from  that  of  Jackson  v.  Innes.^ 

[  •e  J  The  husband  was  bound  only  to  keep  down  the  interest  *of  the 
debt.  He  did  not  represent  Hare ;  and  yet,  in  1766,  he  made 
himself  liable  to  pay  the  debt,  which  it  was  not  reasonable  he 
should  do  without  some  benefit.  This  was  not  like  the  case  of 
pledging  the  wife's  estate  for  the  husband's  debt ;  but  it  was  the 
case  of  a  husband  binding  himself  to  pay  the  debt  of  a  wife :  and 
it  may  be  presumed  that  the  wife,  in  consideration  of  his  making 
himself  so  liable,  intended  to  transfer  to  him  the  equity  of 
redemption.  *  ♦  * 
I  7  ]  The  decree  was,  at  any  rate,  erroneous   in    the   directions 

respecting  the  computation  of  interest :  Buscombe  had  a  right 
to  say  that  he  should  be  in  as  good  a  situation  as  House  :  and 
what  would  be  the  amount  of  the  argument  as  against  House  ? 
True,  Bruford  ought  to  have  paid  the  interest  up  to  the  time  of 
his  death.  But  was  House  bound  to  call  for  the  interest  ?  It 
would  be  a  good  answer  for  House,  that  he  was  not  bound  to 
call  for  it  from  year  to  year  ;  and  if  so  it  was  a  good  answer  for 
Buscombe.  We  are  therefore  entitled  to  the  whole  of  our 
interest,  and  not  merely  to  interest  from  the  time  of  Bruford's 
death — even  if  the  House  should  be  against  us  on  the  principal 
point. 

Mr.  Heald : 

In  Innes  v.  Jackson  f  it  was  stated  to  be  a  rule,  that  where  the 

wife's  estate  is  mortgaged  without  a  recital  of  any  other  purpose, 

and  the  equity  of  redemption  is  reserved  to  the  husband,  he  shall 

[  8  ]         be  considered  as  a  trustee  for  the  wife,  and  her  heirs.     *     *    In 

t  10  R.  R.  190  (16  Vea.  356). 
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Clinton  v.  Hooper, \  where  the  wife's  estate  was  mortgaged,  and     Ruscombb 
the  husband  received  the  money ;  and  she,  having  agreed  during       habk. 
coverture,  and  confirmed  the  agreement  when  a  widow,  that  her 
estate  should  continue  liable ;  it  was  held  that  the  estate  was 
not  to  be  exonerated  out  of  the  husband's  assets.     *     * 

Then,  with  respect  to  interest,  Buscombe  was  a  purchaser  for        [  lo  ] 
valuable  consideration  and  stands  in  the  same  situation  as  that 
in  which  House  would  have  stood :  and  is  entitled  to  interest 
from  the  time  it  was  last  paid :  and  the  decree  is,  at  least  in 
that  respect,  erroneous. 

[Mr.  Agar  distinguished  Innes  v.  Jackson,  and  cited  Corbett 
V.  Barker, I] 

Mr.  Martin,  in  reply.     *     *     ♦ 

LoBD  Eldon,  L.  C.  : 

The  leading  question  here  is,  whether  the  husband  had  a  title         i^i^- 

to  convey ;  2nd,  whether,  if  he  had  no  title,  the  persons  claiming        1 ' 

under  him  can,  as  against  the  heir  at  law  of  the  wife,  stand  in  a        r  i6  ] 
situation  better  than  that  in  which  the  husband  would  have 
stood. 

I  do  not  mean,  at  present,  to  call  upon  your  Lordships  for  any 
opinion  upon  these  points ;  as  much  of  the  argument  was  ad- 
dressed to  the  House,  in  the  presence  of  a  noble  Lord  who,  I 
have  some  reason  to  believe,  had  formed  an  opinion  upon  the 
case ;  and  I  am  anxious  that  the  opinion  should  be  known,  not 
so  much  with  reference  to  the  present  case,  as  with  regard  to 
another  case,  that  of  Innes  v.  Jackson,^  decided  by  myself;  a 
ease,  however,  which  appears  to  me  very  different  from  the 
present  case ;  and  I  ought  in  justice  to  say  that,  although  on 
the  best  consideration  I  could  give  to  the  case,  I  thought  the 
decision  right,  yet  there  are  many  important  considerations  to 
be  attended  to  before  that  judgment  can  be  either  afSrmed  or 
reversed. 

Now  what  are  the  facts  of  this  case  ? 

[His  Lordship  then  stated  the  facts,  and  continued :] 

t  1  B.  R.  102  (1  Vee.  Jr.  173).  §  10  E.  E.  190  (16  Vee.  366). 

X  4  B.  B.  856  (3  Anstr.  755). 
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RoscoMBK  Now  if  it  clearly  appears  to  have  been  the  intention  of  the 
Habe.  wife,  that  he  should  have  the  equity  of  redemption,  he  must 
[  17  ]  have  it.  But  still  the  question  is,  what  courts  of  equity  have 
agreed  to  consider  as  evidence  of  that  intention  manifested  on 
the  face  of  the  instrument  from  which  you  are  to  draw  your 
conclusion.  I  perfectly  recollect  what  fell  from  the  lips  of  Lord 
Thublow,  though  it  is  a  quarter  of  a  century  ago,  upon  that 
point :  that  where  the  equity  of  redemption  is,  in  these  cases, 
reserved  to  the  husband,  if  there  is  no  other  evidence  of  the 
intention,  and  if  the  recital  shows  that  the  instrument  is  framed 
for  other  purposes,  the  husband  is  seized  of  the  estate  which  he 
[^18  ]  before  had ;  *with  this  difference,  that  if  he  before  had  the  legal 
estate  jure  uxoriSf  he  afterwards  had  the  equity  of  redemption, 
but  still  jure  uxoris :  or  if  the  estate  which  he  before  had  jure 
nxoris  was  equitable,  so  it  remained  equitable,  but  still  jure 
uxaris :  and  that  equity  throws  this  protection  round  the  wife, 
that  the  deed  shall  operate  no  further  than  its  particular  purpose, 
unless  there  is  some  recital  of  intention  that  the  husband  should 
take  the  benefit.  But  there  may  be  complex  cases,  such  as  some 
of  those  which  have  been  cited,  very  different  from  the  case  of  a 
simple  reservation  of  the  equity  of  redemption  to  the  husband, 
where  the  estate  belonged  to  the  wife.    And  yet  it  appears  that, 

even  in  these  complicated   cases,  the   rule   of  law    prevailed. 

«    «    « 

[  20  ]  So  it  will  come  to  this :  an  estate  mortgaged  for  two  sums  is 

devised  to  the  wife :  she  marries  Bruf ord ;  and  they  acknowledge 
that  they  are  indebted,  which  they  could  not  be  unless  they  had 
assets  of  the  former  husband,  and  make  another  mortgage  deed, 
consolidating  the  two  former  mortgages,  and  reciting  that  the 
purpose  is  to  give  a  higher  rate  of  interest :  and  there  is  nothing 
to  show  that  she  meant  to  give  her  husband  the  benefit  of  her 
estate,  except  the  equity  of  redemption  reserved  in  this  way. 
Whether  that  is  sufficient  to  give  the  equity  of  redemption  to  the 
husband  is  now  to  be  determined.  I  do  not  press  for  your  de- 
cision on  that  point  at  present;  but  merely  throw  out  these 
considerations  generally. 

On  the  16th  Feb.  1818,  the  Lobd  Ghakgbllor  stated  the  con- 
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currence  of  Lord  BedesdaiiE  in  the  opinion  that  the  decree     Ruscoicbb 
ought  to  be  affirmed.  Habe. 

LoBD  ElDON,  L.  C.  :  Ji»ne  5. 

The  decree  in  this  case  was  right,  in  so  far  as  it  declared  that 
the  heir  at  law  of  the  wife,  whose  estate  had  been  mortgaged,  was 
entitled  to  redeem,  although  the  equity  of  redemption  had  been 
reserved  to  the  husband  and  his  heirs.  Here  there  is  no  recital, 
no  special  circumstance  from  which  it  can  be  concluded  that  the 
real  intention  was  to  make  a  new  settlement  of  the  estate — 
nothing  to  take  it  out  of  the  rule  that  where  the  husband  is 
seized  of  the  legal  estate  jure  uxoris,  and  husband  and  wife  join 
in  a  mortgage  of  the  estate — reserving  the  equity  of  redemption 
to  the  husband  and  his  heirs,  the  husband  *has  the  equity  of  [  *2i  ] 
redemption,  as  he  before  had  the  legal  estate,  jure  uxoris  ;  nor 
any  such  special  circumstances  as  those  in  the  case  of  Jackson  v. 
Innes,  the  name  of  which  in  the  Court  of  Chancery  is  Cooth  v. 
Jackson. 

But  on  looking  at  the  record  it  appears  that  there  are  some 
errors  in  the  terms  of  the  decree  which  ought  to  be  corrected. 
There  was  one  mortgage  for  800Z.,  and  another  for  450Z.  by  the 
former  husband  ;  and  these  were,  in  1766,  consolidated  into  one 
by  the  wife  and  her  second  husband,  at  a  different  rate  of  inte- 
rest. The  decree  has  directed  the  account  to  be  taken  on  both 
the  mortgages,  as  if  existing  separately,  instead  of  being  consoli- 
dated into  one  at  a  different  rate  of  interest.  This  is  a  mistake ; 
the  account  ought  clearly  to  be  taken  on  the  consolidated  mort- 
gage. The  wife  died  in  1794,  and  the  husband  in  1799  ;  and  the 
decree  directed  that  the  interest  should  be  computed  from  the 
death  of  the  husband.  While  both  the  wife  and  husband  lived 
they  were  not  bound  to  keep  down  the  interest :  but  when  the 
wife  died  the  husband  became  tenant  for  life  by  the  courtesy ; 
and,  as  tenant  for  life,  was  bound  to  keep  down  the  interest  from 
that  time.  But  the  decree  directs  no  account  of  the  interest  till 
the  death  of  the  husband. 

Another  consideration  is,  that  as  they  were  not  bound  to  keep 
down  the  interest  on  the  mortgage  of  1766,  how  is  that  to  be 
provided  for  ?    The  arrear  of  interest  at  the  death  of  the  wife 


8  1818.    H.  L,    6  DOW,  21—22.  [b.b. 

BvflcoHBa    must  be  converted  into  principal,  and  considered  as  a  charge  on 

Habb.       the  estate,  and  the  estate  mnst  answer  it.    Bo  that  the  arrear  of 

[  ^22  ]       interest  is  to  be  converted  into  ^principal  at  the  death  of  the  wife, 

and  to  be  considered  as  a  charge  on  the  estate ;  and  from  that 

time  the  husband  was  boand  to  keep  down  the  interest. 

Another  mistake  is  that  Buscombe  is  ordered  to  reconvey  the 
estate  free  from  all  incumbrances.  It  ought  to  be  free  from  all 
incumbrances  created  by  himself. 

Decree  affirmed,  mth  alterations  as  above. 

[Note. — Pursuant  to  this  part  of  the  decree  accounts  were 
taken  by  the  Master,  and  in  taking  such  accounts  the  husband's 
representative  claimed  an  allowance  of  interest  paid  by  the  hus- 
band on  the  mortgage  during  the  life  of  the  wife,  but  this  claim 
was  disallowed  by  the  Court  of  Exchequer  in  1825,  and  on  appeal 
to  the  House  of  Lords  in  1828  such  disallowance  was  aflSrmed. 
That  appeal  (reported  in  2  Bligh,  N.  S.  192,  214)  decided  that 
the  Court  of  Exchequer  had  properly  interpreted  the  order  of  the 
House  of  Lords  in  the  case  above  reported,  and  such  appeal 
appears  to  require  no  further  report. — 0.  A.  8.] 
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ISBLAND. — ^ErBOB  FROM  THE    CoURT  OF  EXCHEQUER   CHAMBER. 

SHULDHAM  v.   SMITH  (Lessee  of  Mathews)  i8i7. 

AND  ^l'^  ^^'  2®- 

^^^  July  8. 

SMITH  V.   SHULDHAM,  isis. 

(6  Dow,  22—60.)  JuneZ,  6. 

Deyifie  of  real  estate  in  trust  to  pay  the  clear  rents,  issues,  and  profits,  Lord 

and  in  certain  proportions,  to  certain  persons  in  the  will  mentioned,  for    Eldon,  L.C. 
life  :   and  then  testator  proceeds  to  devise  as  follows : — "  And  from  and    ^    ^^ai^k 
after  the  death  of  the  survivor  of  them  the  said  L.  S."  &c.  [naming  the 
several  persons  to  whom  the  above  life  interests  were  given]  "then  I  [  22  ] 

give  and  devise  all  and  singular  the  said  manor,  messuages,  lands,  &c. 
unto  all  and  every  the  children  of  my  late  sister  E.  C.  by  her  three 
several  husbands"  [naming  them],  *'that  shall  be  then  living,  and 
their  heirs  and  assigns  for  ever,  equally  to  ♦be  divided  between  thom  [  •23  ] 
as  tenants  in  common,  and  not  as  joint  tenants :  and  if  there  should  be 
but  one  such  child,  and  no  issue  of  any  of  the  other  children  then 
living,  then,  and  in  that  case,  I  give  and  devise  all  my  said  real  estates 
in  Ireland  unto  such  surviving  child,  his  or  her  heirs  and  assigns  for 
ever."  The  event  which  happened  was  that,  at  the  death  of  the  sur- 
viving annuitant,  there  was  only  one  child  of  the  sister  E.  C.  then 
living,  but  that  there  was  issue  of  several  of  the  other  children  then 
living: — Held,  by  the  House  of  Lords,  in  concurrence  with  the  unani- 
mous opinion  of  the  Judges  attending,  that  there  was  an  intestacy, 
from  the  death  of  the  surviving  annuitant ;  the  event  which  happened 
not  having  been  provided  for. 

This  was  an  ejectment  on  the  title,  brought  in  or  as  of  Hilary 
Term,  1811,  in  the  Court  of  Exchequer,  in  Ireland,  by  Elizabeth 
Mathews,  widow,  by  John  Smith,  her  feigned  lessee  upon  her 
own  demise  only,  for  the  recovery  of  all  that  and  those  the  town 
and  lands  of  Balleymulvey,  and  other  lands  in  the  declaration  in 
ejectment  particularly  mentioned,  situate  in  the  county  of  Long- 
ford, in  Ireland,  to  which  ejectment  defence  was  taken  generally 
by  the  plaintiff  in  error  in  Hilary  Term,  1811  ;  and  at  the 
Summer  Assizes,  1811,  the  same  came  on  to  be  tried  by  a  special 
jury  of  the  county  of  Longford,  at  Longford,  when  the  said  jury 
found  a  special  verdict  to  the  substance  and*  effect  following ; 
that  is  to  say, 

"  That  Pooley  Molyneux  was  seized  of  the  lands,  tenements, 
hereditaments  mentioned  in  the  declaration  within-written,  in 
his  demesne  as  of  fee,  and  being  so  thereof  seized  on  the  12th 
day  of  April,  in  the  year  of  our  Lord  1767,  duly  *made  his  last       [  *24  ] 
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will  and  testament,  signed  by  him  in  the  presence  of  three 
credible  subscribing  witnesses,  and  subscribed  by  the  said  three 
credible  witnesses  in  his  presence,  and  thereby  gave  and  devised 
in  the  words  following : — *  As  touching  and  concerning  my  tem- 
poral estate  and  effects,  I  devise  all  and  singular  my  manors, 
messuages,  lands,  tenements,  hereditaments,  and  real  estate 
whatsoever  in  the  kingdom  of  Ireland,  which  I  shall  be  seized  or 
possessed  of,  interested  in  or  entitled  unto  at  the  time  of  my 
death,  unto  my  nephew,  Lemuel  Shuldham,  Esquire,  and  hia 
heirs  and  assigns  for  ever  ;  upon  the  trusts,  nevertheless,  and  to 
and  for  the  several  intents  and  purposes  hereinafter  mentioned, 
expressed,  and  declared,  of  and  concerning  the  same ;  that  is  to 
uay,  in  trust,  after  deducting  all  taxes,  repairs,  receiver's  or 
bailiff's  salaries,  and  all  outgoings  incident  to  the  said  estate,  to 
divide  the  clear  residue  of  the  yearly  rents,  issues,  and  profits 
thereof  into  twenty  equal  parts  or  shares,  and  to  pay  the  same 
unto  the  several  persons  hereinafter  mentioned,  to  wit,  six 
twentieth  parts  or  shares  of  the  said  clear  residue  of  the  yearly 
rents,  issues,  and  profits  of  my  said  real  estates  unto  himself  the 
said  Lemuel  Shuldham,  or  his  assigns,  for  and  during  the  term 
of  his  natural  life,  by  equal  half-yearly  payments;  six  other 
twentieth  parts  or  shares  thereof  to  my  sister,  Dorothy  Molyneux, 
or  her  assigns,  for  and  during  the  term  of  her  natural  life,  by 
equal  half-yearly  payments  ;  two  other  twentieth  parts  or  shares 
thereof  to  Mrs.  Bebecca  Shuldham,  or  *her  assigns,  for  and 
during  the  term  of  her  natural  life,  by  even  half-yearly  payments; 
one  other  twentieth  part  or  share  thereof  unto  my  niece,  Sarah 
Curtis,  or  her  assigns,  for  and  during  the  term  of  her  natural 
life,  by  equal  half-yearly  payments ;  one  moiety  or  half-part  of 
one  other  twentieth  part  or  share  of  the  said  clear  residue  of  the 
said  yearly  rents,  issues,  and  profits,  unto  my  niece,  Nabby 
Jackson,  or  her  assigns,  for  and  during  the  term  of  her  natural 
life,  by  equal  half-yearly  payments ;  and  the  other  moiety  or 
half  part  of  the  said  last-mentioned  twentieth  part  or  share  unto 
my  niece,  Catherine  Hewetson,  or  her  assigns,  for  and  during 
the  term  of  her  natural  life,  by  equal  half-yearly  payments ;  one 
other  twentieth  part  or  share  of  the  said  clear  residue  of  the  said 
yearly  rents,  issues,  and  profits  of  my  said  real  estate  unto  my 
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niece,  Catherine  Smith,  or  her  assigns,  for  and  during  the  term 
of  her  natural  life,  by  equal  half-yearly  payments ;  two  other 
twentieth  parts  or  shares  thereof  unto  my  niece,  Eleanor  Shuld- 
ham,  or  her  assigns,  for  and  during  the  term  of  her  natural  life, 
by  equal  half-yearly  payments;  and  the  remaining  twentieth 
part  or  share  of  the  said  clear  residue  of  the  yearly  rents,  issues, 
and  profits  of  my  said  real  estate,  unto  my  servant,  David  Da  vies, 
or  his  assigns,  for  and  during  the  term  of  his  natural  life,  by 
equal  half-yearly  payments.  Provided  always,  and  it  is  my  true 
intent,  that  in  case  any  of  the  said  several  persons  to  whom  I 
have  directed  such  particular  parts,  shares,  and  proportions  *of 
the  clear  residue  of  the  yearly  rents  and  profits  of  my  said  real 
estates,  to  be  paid  as  aforesaid,  shall  happen  to  die,  either  before 
me  or  in  the  lifetime  of  my  said  nephew,  Lemuel  Shuldham,  then 
I  will  and  direct  that  the  said  part  and  share,  parts  and  shares 
of  the  said  several  person  and  persons  so  dying,  shall  go  and  be 
had,  received,  and  taken  by  my  said  nephew,  Lemuel  Shuldham, 
or  his  assigns,  for  his  natural  life.  Provided  also,  and  it  is  my 
further  intent  and  meaning,  that  when  and  as  any  of  the  said 
several  persons  hereinbefore  named,  who  shall  survive  my  said 
nephew,  Lemuel  Shuldham,  shall  happen  to  die,  then  I  will  and 
direct  that  the  part,  share,  and  proportion  of  the  said  clear 
residue  of  the  rents  and  profits  of  my  said  real  estate,  hereinbe- 
fore directed  to  be  paid  to  him,  her,  or  them  so  dying,  shall  go 
and  belong  to  and  be  divided  between  the  survivors  or  survivor 
of  the  said  several  persons  share  and  share  alike,  and  in  equal 
parts,  shares,  and  proportions,  and  from  and  after  the  death  of 
the  survivor  of  them,  the  said  Lemuel  Shuldham,  Dorothy 
Molyneux,  Bebecca  Shuldham,  Sarah  Curtis,  Nabby  Jackson, 
Catherine  Hewetson,  Catherine  Smith,  Eleanor  Shuldham,  and 
David  Davies ;  then  I  give  and  devise  all  and  singular  the  said 
manor,  messuages,  lands,  tenements,  hereditaments,  and  real 
estate  whatsoever,  in  the  said  kingdom  of  Ireland,  unto  all,  and 
every  the  children  of  my  said  late  sister,  Elizabeth  Curtis,  de- 
ceased, by  her  three  several  husbands  f  Eelly,  Esq.  the 
Reverend  t  *Shuldham,  and  +  Butler,  that 
shall  be  then  living,  and  their  heirs  and  assigns  for  ever,  equally 
to  be  divided  between  them  as  tenants  in  common,  and  not  as 
t  Blank  in  original  report. — F.  P. 
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joint  tenants  ;  and  if  there  should  be  bat  one  such  child,  and  no 
issiie  of  any  of  the  other  children  then  living,  then,  and  in  that  case, 
I  give  and  devise  all  my  said  real  estates  in  Ireland  unto  such 
surviving  child,  his  or  her  heirs,  and  assigns  for  ever ; '   *     *    * 

''  That  the  said  Pooley  Molyneux  afterwards,  that  is  to  say,  on 
the  t  day  of  October,  in  the  year  1772,  died,  seized  of  such 

his  estate,  of  and  in  the  lands,  tenements,  and  hereditaments 
aforesaid,  and  in  the  said  declaration  mentioned,  without  having 
revoked  or  in  any  manner  altered  the  said  will ;  after  whose 
decease,  the  said  Lemuel  "^Shuldham,  the  trustee  named  in  the 
said  will,  entered  into  the  said  lands,  tenements,  and  heredita- 
ments, in  the  said  declaration  mentioned,  and  was  seized  thereof 
as  the  law  requires. 

"That  the  said  Lemuel  Shuldham,  Dorothy  Molyneux, 
Rebecca  Shuldham,  Sarah  Curtis,  Nabby  Jackson,  Catherine 
Smith,  and  Eleanor  Shuldham,  and  David  Davies,  in  the  said 
will  mentioned,  died  previous  to  the  year  1809 ;  and  that  the 
said  Catherine  Hewetson,  in  the  said  will  mentioned,  having 
survived  them,  died  on  the  16th  day  of  May,  1809. 

**That  the  said  Pooley  Molyneux  never  was  married,  but  had 
three  sisters,  viz.  Mary  Molyneux,  Dorothy  Molyneux,  and  Eliza- 
beth Butler,  and  had  no  brother,  and  that  at  the  time  of  his 
making  his  said  will,  the  said  Mary  Molyneux  and  Elizabeth 
Butler  were  dead ;  and  that  the  said  Mary  Molyneux  died  with- 
out issue ;  and  that  the  said  Dorothy  Molyneux,  sister  of  the  said 
Pooley  Molyneux,  survived  the  said  testator  and  died  without 
issue  ;  and  that  the  said  Elizabeth,  the  sister  of  the  said  Pooley 
Molyneux,  was  married  three  times,  that  is  to  say,  the  said 
Elizabeth  was  first  married  in  the  year  1712  to  Bryan  Kelly,  who 
died  in  the  year  1716 ;  and  the  said  Elizabeth  was  afterwards 
married  in  the  year  1718  to  Samuel  Shuldham,  who  died  in  the 
year  1721 ;  and  the  said  Elizabeth  was  afterwards  married  in  the 
year  17S2  to  Brickley  Butler. 

''  That  the  said  Elizabeth  had  issue  by  the  said  Bryan  Kelly, 
two  daughters,  Catherine  Kelly  and  Elizabeth  Kelly,  her  only 
issue  by  the  said  *Bryan  Kelly,  and  that  the  said  Elizabeth 
Kelly,  her  daughter,  intermarried  in  the  year  f  with  William 
Hewetson;  and  that  the  said  Elizabeth  Hewetson,  otherwise 
t  Blank  in  original  report — F.  P. 
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Kelly,  died  after  the  time  of  the  making  of  the  said  will,  bat 
previous  to  the  said  testator's  death,  to  wit,  in  the  year  1768, 
leaving  children  by  her  said  husband,  namely,  Brimsley  Hewet- 
son,  who  is  since  dead,  leaving  issue  still  living,  Catherine 
Hewetson,  otherwise  Nicholson,  who  is  also  dead,  leaving  issue 
still  living ;  and  Abigail  Hewetson,  otherwise  Jackson,  who  is 
also  deceased,  leaving  issue  still  living ;  and  that  the  said  last- 
mentioned  Catherine  Kelly,  in  the  year  intermarried  with 
John  Mewkins,  and  after  his  death  with  James  Smith  ;  and  that 
the  said  last-mentioned  Catherine  Kelly  died  after  the  testator, 
to  wit,  in  the  year  1778,  leaving  children  by  her  said  two  hus- 
bands, some  of  whom  left  issue,  who  are  still  living. 

"  That  the  said  Elizabeth,  the  sister  of  the  said  Pooley  Moly- 
neux,  had  issue  by  Samuel  Shuldham  her  second  husband,  three 
children,  namely,  Lemuel  Shuldham,  Molyneux  Shuldham,  and 
Rebecca  Shuldham  ;  and  that  the  said  Molyneux  Shuldham  died 
in  the  year  1798,  unmarried  and  without  issue,  and  that  the  said 
Bebecca  Shuldham  died  in  the  year  1785,  unmarried  and  without 
issue,  and  that  the  said  Lemuel  Shuldham,  the  son  of  the  said 
Elizabeth,  died  in  the  month  of  October,  in  the  year  of  our  Lord 
1775,  leaving  lawful  issue,  Elizabeth  Shuldham  his  eldest 
daughter,  Pooley  Shuldham  his  eldest  son,  and  the  said  Eleanor 
Shuldham  his  third  child,  *who  died  in  his  the  said  Lemuel's 
life-time ;  and  that  the  said  Elizabeth,  daughter  of  the  said 
Lemuel  Shuldham,  intermarried  in  the  year  1771,  with  Folliott 
Warren,  and  had  by  him  several  children,  some  of  whom  are  now 
living,  and  that  the  said  Pooley  Shuldham  died  in  the  year  1798, 
leaving  John  Brady  Shuldham  the  defendant,  his  eldest  son  and 
heir  at  law,  and  several  other  children,  and  the  said  John  Brady 
Shuldham  is  also  heir  at  law  of  the  said  Pooley  Molyneux  of  the 
said  Elizabeth  Molyneux,  otherwise  Butler,  of  the  said  Dorothy 
Molyneux,  of  the  said  Lemuel  Shuldham,  Bebecca  Shuldham, 
and  Pooley  Shuldham. 

''  That  the  said  Elizabeth,  the  sister  of  the  said  testator  Pooley 
Molyneux,  did,  after  the  death  of  her  second  husband  Samuel 
Shuldham,  intermarry  with  Buckley  Butler,  and  that  she,  the 
said  Elizabeth,  had  by  the  said  Buckley  Butler  issue,  two 
daughters,  namely  Sarah  Butler  and  Elizabeth  Butler;  and  that 
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the  said  Sarah  died  in  the  year  1802,  without  issue,  and  that  the 
said  Elizabeth,  the  daughter  of  the  said  Elizabeth  and  Buckley 
Butler,  married  in  the  year  1755  with  William  Robinson,  who 
died  in  the  year  1758,  by  whom  she  had  issue,  one  son,  William 
Robmson,  who  is  living ;  and  that  the  said  Elizabeth  Robinson, 
after  the  death  of  the  said  William  Robinson  her  husband,  that 
is  to  say,  in  the  year  1764,  intermarried  with  Samuel  Mathews, 
by  whom  she  had  issue,  several  children  now  living,  and  that  the 
said  Samuel  Mathews  died  in  the  year  1786 ;  and  that  the  said 
[  *3i  ]  Elizabeth  *Mathews  is  the  lessor  of  the  plaintiff  in  this  action. 
*'  That  the  said  Elizabeth  Mathews  was  the  only  child  of  the 
said  Elizabeth  Butler,  the  sister  of  the  said  Pooley  Molyneux 
living  at  the  time  of  the  death  of  the  said  Catherine  Hewetson ; 
and  that  all  the  children  of  the  said  Elizabeth,  the  sister  of  the 
said  Pooley  Molyneux,  died  in  the  life-time  of  the  said  Catherine 
Hewetson,  save  the  said  Elizabeth  Mathews,  who  survived  the 
said  Catherine  Hewetson,  and  that  there  are  issue  of  several  of 
the  said  children  now  living. 

"That  the  said  Catherine  Hewetson,  otherwise  Nicholson, 
Abigail  Hewetson,  otherwise  Jackson,  Sarah  Mewkins,  otherwise 
Curtis,  and  Eleanor  Shuldham,  four  of  the  annuitants  in  the  said 
will,  named,  were  children  of  the  children  of  the  said  Elizabeth, 
the  sister  of  the  said  testator;  and  that  the  said  Catherine  Hewet- 
son survived  the  said  Lemuel  Shuldham,  Dorothy  Molyneux, 
Rebecca  Shuldham,  Sarah  Curtis,  Nabby  Jackson,  Catherine 
Smith,  Eleanor  Shuldham,  and  David  Davies. 

"  That  at  the  time  of  the  death  of  the  surviving  annuitant, 
there  was  only  one  child  of  the  said  Elizabeth,  the  said  testator's 
said  sister,  to  wit,  the  lessor  of  the  plaintiff,  Elizabeth  Mathews, 
then  living,  but  there  was  issue  of  several  of  the  other  children 
of  the  said  Elizabeth  testator's  sister  then  hving. 
"  That  on  the  death  of  the  said  Pooley  Molyneux,  the  said 
I  '32  ]  Lemuel  Shuldham  entered  into  *possession  of  the  said  lands, 
tenements,  hereditaments,  and  premises  in  the  ejectment  in  this 
cause  mentioned,  and  continued  in  possession  thereof  till  his 
death,  and  that  upon  his  death  the  said  Pooley  Shuldham 
entered  into  possession  of  the  said  lands,  tenements,  heredita- 
ments,  and  premises,  and  continued  in  possession  thereof  till  his 


VOL.  XIX.] 


1817.    H.  L.     6  DOW,  82—38. 


15 


death,  and  that  thereupon  the  said  defendant  John  Brady  Shiild- 
ham  entered  into  possession  of  the  said  lands,  tenements,  here- 
ditaments, and  premises,  and  is  now  in  possession  thereof. 

"  That  the  said  Lemuel  Shuldham,  Pooley  Shuldham,  and  the 
defendant  John  Brady  Shuldham,  whilst  respectively  in  posses- 
sion of  the  said  lands,  paid  the  annuities  in  the  said  will 
mentioned,  pursuant  to  the  trusts  in  said  will  to  the  several 
annuitants  to  the  year  1809,  when  the  surviving  annuitant  died." 

The  special  verdict  having  come  on  to  be  argued,  the  Court, 
in  Trinity  Term,  1811,  pronounced  judgment  that  the  lessor  of 
the  plaintiff  in  the  ejectment  should  recover  her  term  against 
the  defendant,  of  and  in  two  sixth  parts  undivided,  of  and  in  the 
said  premises,  in  the  declaration  mentioned. 

Against  this  judgment  each  of  the  parties  brought  a  writ  of 
error  in  the  Court  of  Exchequer  Chamber  :  Shuldham,  the  heir 
at  law,  conceiving  that  Mrs.  Mathews,  the  lessor  of  the  plaintiff, 
ought  to  have  recovered  nothing ;  and  Mrs.  Mathews  conceiving 
that,  instead  of  two-sixths,  she  ought  to  have  recovered  the 
whole.  The  judgment  having  in  T.  T.  *1812  been  affirmed  in 
the  Court  of  Exchequer  Chamber,  the  parties  brought  their  writs 
of  error  in  the  House  of  Lords. 

The  ground  on  which  the  Courts  below  gave  judgment  for 
two-sixths  in  favour  of  Elizabeth  Mathews  was  stated  by  one  of 
the  counsel  above,  arguendo,  to  be  this.  The  Courts  below  con- 
sidered the  words,  "that  shall  be  then  Uving,"  as  referable  to 
the  time  of  the  death  of  the  testator,  and  construed  the  will  as 
if  the  interests  had  then  become  vested.  There  were  six  children 
of  the  testator's  sister,  Ehzabeth  Curtis  or  Butler,  living  at  the 
time  of  his  death  ;  one  of  whom,  Sarah  Butler,  the  sister  of  Mrs. 
Mathews,  died  without  issue ;  and  the  Court  was  of  opinion,  that 
Mrs.  Mathews,  the  lessor  of  the  plaintiff,  took  one- sixth  in  her 
own  right,  and  one-sixth  as  heir  at  law  of  her  deceased  sister. 
But  this  construction  of  the  will  was  almost,  or  altogether, 
abandoned  in  the  argument  above;  the  words,  ''that  shall  be 
then  living,"  being  understood  as  clearly  referring  to  the  time 
of  the  death  of  the  last  annuitant. 
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The  two  causes  were  first  argued  on  the  25th  and  28th  April, 
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Shdldham  1817,  by  Sir  S.  Romiliy  and  Mr.  Leach  (now  Sir  John  Leach^ 
Smith.  V.-C.  E.)  for  Shuldham,  the  heir  at  law  ;  and  by  Mr.  Hart  and 
Smith       ^^^^*  P'^eston  for  Smith,  the  lessee  of  Mrs.  Mathews.    On  the 

8th  July,  1817,  they  were  by  order  again  argued,  the  Judges 

being  present. 


V. 

Shuldham. 


1817.  [After  argument : 

July  8. 

Lord  Eldon,  L.  C.  (after  referring  to  the  will  and  to  the  facts 
already  stated)  said  :J 

I  48  ]  The  question  is  whether,  according  to  the  true  construction  of 

this  will,  Elizabeth  Mathews,  who  was  the  only  surviving  child 
of  the  testator's  sister  Elizabeth  Butler  at  the  death  of  the  sur- 
vivor of  the  annuitants,  took  any  and  what  estate  or  interest  in 
the  estates  devised. 

That  depends  on  these  words  : — "  and  after  the  death  of  the 
survivor  of  them  the  said  Lemuel  Shuldham  (naming  the 
annuitants),  then  I  give  and  devise  all  and  singular  the  said 
manor,  messuages,  lands,  tenements,  hereditaments,  and  real 
estate  whatsoever,  in  the  said  kingdom  of  Ireland,  unto  all  and 
every  the  children  of  my  said  late  sister,  Elizabeth  Curtis, 
deceased,  by  her  three  several  husbands,  Brien  Kelly,  Samuel 
Shuldham,  and  Buckley  Butler,  that  shall  be  then  living,  and 
their  heirs  and  assigns  for  ever."  Now  according  to  all  the 
ordinary  rules  of  construction,  that  cannot  mean  living  at  the 
death  of  the  testator,  especially  as  the  shares  of  the  annuitants 
dying  in  Lemuel's  life-time  were  to  go  over  to  Lemuel,  and  the 
shares  of  those  dying  after  his  death,  to  the  other  annuitants. 
It  must  mean  living  at  the  death  of  the  survivor  of  the  annui- 
tants:— ''equally  to  be  divided  between  them  as  tenants  in 
[  ♦49  ]  common,  and  *not  as  joint  tenants."  We  have  to  consider 
whether,  when  he  gives  estates  to  all  the  children  of  his  sister 
Elizabeth  who  should  be  living  at  the  death  of  the  last  annuitant, 
it  can  be  implied  that  if  one  only  such  child  should  be  then 
living,  that  one  can  take  the  whole.  But  that  is  to  be  considered 
here  having  regard  to  the  circumstance  that  he  goes  on  to  con- 
template the  event  of  there  being  but  one  such  child  then  living ; 
and  says,  **  if  there  should  be  but  one  such  child,  and  no  issue 
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of  any  of  the  other  children  then  living,  then  and  in  that  case  I 
give  and  devise  all  my  said  real  estates  in  Ireland  unto  such 
surviving  child,  his  or  her  heirs  and  assigns  for  ever." 

The  first  question  then  is  whether,  by  the  effect  of  the  first 
clause,  Elizabeth  Mathews  takes  the  whole ;  and  the  next 
question  is  whether,  if  that  is  displaced  by  the  second  clause, 
she  takes  anything,  and  what  that  is  to  be. 

(A  question,  for  which  vuLpost,  was  then  stated  for  the  opinion 
of  the  Judi^es,  who  desired  time  to  consider,  and  no  opinion  was 
given  in  that  session.) 

On  the  8rd  June,  1818,  the  cause,  Shuldham  (heir  at  law) 
plaintiff  in  error,  and  Smith,  lessee  of  Mathews,  defendant  in 
error,  was  again  argued  (the  Judgas  present)  by  one  counsel  on 
each  side.  Nothing  of  consequence  sufficient  to  require  a  state- 
ment of  the  argument  in  det Jkil  was  added  to  the  former  argument. 

[At  the  conclusion  of  the  argument,  Eldon,  L.  C.  moved  that 
the  following  question  be  put  to  the  Judges  :] 

"Whether  on  the  true  construction  of  this  will,  Elizabeth 
Mathews,  the  lessor  of  the  plaintiff,  the  only  child  of  the  testa- 
tor's sister  Elizabeth  Curtis  (or  Butler),  living  at  the  time  of  the 
death  of  Catherine  Hewetson  the  surviving  annuitant,  took  any 
and  what  estate  or  interest  in  the  estates  devised  by  the  testator 
— ^having  regard  to  the  whole  contents  of  the  will,  and  the  facts 
found  in  the  special  verdict." 

The  Judges  retired,  and,  in  about  an  hour  after,  returned. 

GiBBS,  Ch.  J.,  C.  B. : 

Tour  Lordships  desired  the  opinion  of  the  Judges  in  the  case 
of  Shuldham  and  Smth,  upon  the  question — "  Whether  on  the 
true  construction  of  this  will  Elizabeth  Mathews,  the  lessor  of 
the  plaintiff,  the  only  child  of  the  testator's  sister,  Elizabeth 
Curtis  (or  Butler)  Uving  at  the  time  of  the  death  of  Catherine 
Hewetson,  the  survivor  of  the  annuitants,  took  any  and  what 
estate  or  interest  in  the  estates  devised  by  the  testator,  having 
regard  to  the  whole  contents  of  the  will  and  the  facts  found  in 
the  special  verdict."    The  Judges  have  considered  the  case,  and 
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«HULDHAM  we  are  all  of  opinion,  having  regard  to  the  whole  contents  of  the 
SuiTH.  ^ill  &nd  the  facts  found  in  the  special  verdict,  that  Elizabeth 
Shith  Mathews  took  no  estate  or  interest  in  the  estates  devised  by 
the  testator :  and  the  ground  of  this  opinion  is  shortly  this. 
Looking  at  the  whole  of  the  will,  and  observing  how  the  several 
interests  are  disposed  of,  although  we  plainly  perceive  that  the 
testator  did  not  intend  that  the  heir  at  law  should  take  anything 
[  *56  ]  while  there  existed  *any  issue  of  the  testator's  sister  Elizabeth 
Butler,  living  at  the  death  of  the  surviving  annuitant ;  yet  it  is 
impossible  for  us  to  discover,  with  any  certainty,  to  whom  or  in 
what  proportions  the  interests  are  given.  And  as  we  cannot 
make  a  disposition  for  the  testator  where  he  has  made  none  for 
himself,  that  we  can,  with  any  certainty,  discover,  the  whole,  as 
undisposed  of,  must  go  to  the  heir  at  law. 

June  5.       Lord  Eldon,  L.  C.  : 

Tour  Lordships  have  now  the  benefit  of  the  advice  of  the 
Judges  in  this  case,  who,  having  regard  to  the  whole  of  the  will 
and  the  facts  found  in  the  special  verdict,  have  certified  their 
unanimous  opinion  that,  instead  of  two-sixths,  the  lessee  of 
Mrs.  Mathews  was  entitled  to  nothing ;  and  that  there  was  an 
intestacy  as  to  the  whole  of  the  property  from  the  time  of  the 
death  of  the  surviving  annuitant.  I  have  seldom  been  more 
disturbed  about  any  case  than  about  this :  for  I  have  not  the 
least  doubt,  if  your  Lordships  should  concur  in  the  opinion  of 
the  Judges,  but  that  the  actual  intent  of  the  testator  must  be 
disappointed.  But  the  question  is,  whether  there  is  here  that 
intelligible  expression  of  intention,  which  shows  how  the  pro- 
perty is  disposed  of  to  the  exclusion  of  the  heir,  who  never 
claims  by  force  of  the  intent,  but  by  the  rule  of  law. 

The  testator  directs  the  rents  and  profits  of  his  estates  to  be 
divided  into  twenty  shares,  and  to  be  paid  to  certain  persons  for 
life.  And  then  he  says,  "  provided  always,  and  it  is  my  true 
intent,  that  in  case  any  of  the  said  several  persons,  &c.  shaU 
[  *57  ]  happen  to  die  either  before  me,  or  in  the  lifetime  *of  my  said 
nephew  Lemuel  Shuldham ;  "  forgetting  to  provide  for  the  event 
of  their  dying  after  him,  or  after  Lemuel  Shuldham,  **  then  ] 
will  and  direct  that  the  said  part  and  share,  parts  and  shares  ol 
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the  said  several  person  or  persons  so  dying  shall  go,  and  be  had, 
received,  and  taken  by  my  said  nephew  Lemuel  Shuldham,  or 
his  assigns  for  his  natural  hfe.  Provided  also,  and  it  is  my 
farther  intent  and  meaning,  that  when  and  as  any  of  the  said 
several  persons  hereinbefore  named,  who  shall  survive  my  said 
nephew  Lemuel  Shuldham,  shall  happen  to  die,  then  I  will  and 
direct  that  the  part,  share,  and  proportion  of  the  said  clear 
residue  of  the  rents  and  profits  of  my  said  real  estate  hereinbefore 
directed  to  be  paid  to  him  or  them  so  dying,  shall  go,  and  belong 
to,  and  be  divided  between  the  survivor  or  survivors  of  the  said 
several  persons,  share  and  share  alike,  and  in  equal  parts, 
shares,  and  proportions,"  not  stating  what  was  to  be  done  with 
the  shares  of  those  dying  before  Lemuel  Shuldham,  in  the  event 
of  his  death,  and  his  not  being  the  surviving  annuitant :  "  and 
from  and  after  the  death  of  the  survivor  of  them,'*  naming  the 
annuitants,  *'  then  I  give  and  devise  all  and  singular  the  said 
manor,  messuages,  &c.  unto  all  and  every  the  children  of  my 
said  late  sister,  Elizabeth  Curtis,  deceased,  by  her  three  several 
husbands,  Brien  Kelly,  Samuel  Shuldham,  and  Buckley  Butler, 
that  shall  be  then  living,"  which  last  words  must  mean  living  at 
the  death  of  the  surviving  annuitant,  ''and  their  heirs  and 
assigns  for  ever."  If  the  will  had  stopped  there,  the  ^children 
then  living  must  have  taken  as  joint  tenants ;  but  then  follows 
"  equally  to  be  divided  between  them  as  tenants  in  common,  and 
not  as  joint  tenants."  If  the  will  had  stopped  there,  Mrs. 
Mathews  might  take  the  whole  ;  as  it  is  clear  that  where  there 
is  a  devise  to  a  class,  equally  to  be  divided  between  them  as 
tenants  in  common,  if  there  should  not  be  a  sufficient  number 
to  call  for  a  division,  one  would  take  the  whole ;  the  operation 
and  effect  in  law  being  the  same  as  if  the  testator  had  said, 
"  and  if  only  one,  then  to  that  one."  But  the  will  does  not  stop 
there,  and  we  cannot,  by  implication,  conclude  that  he  meant 
that  one  only  should  take  when  he  himself  happens  to  contem- 
plate, and  in  terms  to  provide  for,  that  event:  and  the  mis- 
fortune is  that  the  manner  in  which  he  here  does  so  is  this, 
*'  and  if  there  should  be  but  one  such  child,  and  no  issue  of  any 
of  the  other  children  then  living,  then,  and  in  that  case,  I  give  and 
devise,  &c.  unto  such  surviving  child,  his  or  her  heirs  and  assigns 
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for  ever."  Now  the  event  which  happened  was  that  there  was 
but  one  such  child,  and  that  there  was  issue  of  several  of  the 
other  children  then  living :  and  then  the  question  is,  whether, 
as  against  the  heir  at  law,  you  can,  by  implication,  or  by 
supplying  words,  give  the  whole  to  one,  in  an  event  in  which 
the  testator  has  said  that  such  one  child  shall  not  have  it :  or 
whether  you  are  authorised  to  divide  the  estate  into  different 
aliquot  parts  between  the  one  child  and  the  issue  of  the  others, 
where  the  testator  has  not  told  you  what  aliquot  part  is  to  be 
given  to  the  one,  and  what  to  the  issue  of  the  others.  It  *seems 
impossible  therefore  so  to  divide  it,  unless  you  can  supply  all 
that  I  before  stated,  '*  that  shall  be  then  living,  or  that  shall  be 
then  not  living,  but  dead,  leaving  issue  then  living :  **  that  is» 
unless  you  can  add  a  new  class.  The  Judges  have  unanimously 
said  that  there  is  an  intestacy,  and  I  cannot  put  a  more  satis- 
factory construction  on  this  will. 

Lord  Bedbsdale: 

This  case  appeared  to  me  at  first  to  admit  of  some  doubt ;  but 
now  I  am  clearly  of  opinion  that  the  judgment  of  the  Court 
below  is  erroneous,  and  must  be  reversed. 

The  estates  were  given  upon  the  conclusion  of  the  trust,  ''unto 
all  and  every  the  children,  &c.  that  shall  be  then  living,"  the 
last  words  clearly  referring  to  the  death  of  the  last  annuitant, 
for  otherwise  the  word  ought  to  be  now  and  not  then:  "and 
their  heirs  and  assigns  for  ever."  So  that  if  two  survived,  they 
would  have  taken  in  moieties ;  if  three,  in  thirds ;  and  so  on. 
How  the  Court  below  came  to  divide  the  estate  into  sixths  I  do 
not  exactly  know.  There  were  more  than  six  children ;  and  as 
the  division  was  not  to  take  place  till  the  death  of  Lemuel 
Shuldham,  he  was  not  one  of  the  children  who  could  take. 
Then  he  adds,  "  equally  to  be  divided  between  them  as  tenants 
in  common,  and  not  as  joint  tenants."  If  he  had  stopped  there, 
it  might  be  implied  that  if  there  were  only  one,  the  one  should 
take  the  whole.  But  then  he  goes  on  expressly  to  direct  what  is 
to  be  done  in  the  event  of  there  being  but  one  such  child ;  and 
he  has  declared  that  such  one  child  *shall  take  only  in  case 
there  should  be  no  issue  of  any  of  the  other  children  then  living. 
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He  provides  for  two  events,  that  of  there  being  more  than  one 
child,  and  that  of  there  being  only  one,  and  no  issue  of  the 
others.  But  he  has  not  provided  for  a  third  case,  that  of  there 
being  only  one  child,  and  issue  of  the  others  then  living.  The 
third  event,  however,  is  that  which  has  happened  ;  and  in  that 
event  there  is  no  disposition.  I  agree  therefore  that  the  judg- 
ment is  wrong,  and  must  be  reversed,  the  lessee  of  Mrs.  Mathews 
having  no  title  to  maintain  the  ejectment. 

Judgment  reversed  accordingly. 
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Scotland. — Appeal  from -the  Court  of  Session. 
GORDON   V.  MAEJ0RIBANK8  and   Others. 

(6  Dow,  87—116.) 

The  erectiou  of  a  kitchen,  billiard-room,  and  a  covered  passage  on  the 
back  area  of  a  house  in  St.  Andrew's  Square,  Edinburgh,  opposed  on 
the  ground  that  it  would  be  contrary  to  the  original  plan  of  the  new 
town,  and  a  nuisance.  The  feu  charter  contained  several  restrictions, 
but  none  as  to  building  on  the  back  area : — Held  by  the  Court  of  Session 
that  the  buildings  might  legally  be  erected,  on  the  ground,  as  it  was 
understood,  that  the  erection  would  be  no  material  deviation  from  the 
original  plan. 

The  judgment  affirmed  in  Dom.  Proc.,  the  Lord  Chancellor  being  of 
opinion  that  the  mere  exhibition  of  a  plan  was  not  a  contract  or  engage- 
ment, that  all  that  was  there  represented  would  or  must  be  done  or 
adhered  to,  unless  specially  referred  to  as  stated  in  his  judgment. 
Feoffees  of  Heriot's  Hoepitai  v.  Qibam,  14  B.  R  164  (2  Dow,  301). 

The  question  in  this  case  was  whether  the  proprietors  of  a 
honse  in  St.  Andrew's  Square,  Edinburgh,  were  entitled  to  erect 
a  kitchen  and  other  offices  according  to  a  plan  in  process  on  the 
back  area  of  their  house.  The  building  was  opposed  on  the 
allegations  that  it  was  contrary  to  the  original  and  general  plan 
of  the  new  town  of  Edinburgh,  and  that  it  would  be  a  nuisance 
to  the  neighbourhood ;  both  which  allegations  were  denied,  and 
it  was  also  contended  that  the  mere  exhibition  of  the  plan  was 
no  restriction,  the  feu  charter  containing  no  such  restriction  nor 
any  reference  to  the  plan  as  a  restriction  in  this  particular. 

The  magistrates  of  Edinburgh,  before  feuing  out  the  ground 
on  which  the  new  town  is  built,  procured  a  plan  delineating  the 
intended  streets  and  squares,  and  marking  out,  by  letters,  the 
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(SoEDON  dififerent  areas  to  be  fued.  The  front  row,  or  lines  for  the  fronts 
Mabjout-     of  the  houses,  were  delineat(Bd  on  the  plan:  and  the  back  areas 

BANKB.  y^^^Q  marked  as  pieces  of  vacant  ground,  shaded  green;  the 
ground  being  then  in  grass  or  tillage.  The  plan  was  engraved 
and  published. 

L  *^^  J  The  area  marked  letter  N  in  the  plan,  on  the  south  side  of 

St.  Andrew's  Square,  was  in  1784,  *feued  by  the  magistrates  to 
David  Ross,  Esquire,  afterwards  Lord  Ankerville,  and  purchased 
from  his  trustees,  in  1809,  by  a  club  of  gentlemen  called  the 
New  Club ;  and  the  rights  taken  in  the  names  of  the  respondents 
as  their  trustees.  The  charter  granted  to  Mr.  Boss  proceeding 
on  the  narrative  of  his  having  paid  the  sum  of  280/.  '*  as  the 
rated  purchase-money  of  42^  feet  of  ground  of  area,  letter  N 
lying  on  the  south  side  of  St.  Andrew's  Square,"  dispones  to 
him,  "his  heirs  and  assigns  whomsoever,  heritably  and  irre- 
deemably, all  and  whole  the  said  42^  feet  in  front  of  area,  letter 
N,  lying  on  the  south  side  of  St.  Andrew's  Square,  &c."  The 
charter,  like  the  charters  of  the  other  feuars  in  the  square, 
besides  conveying  to  each  of  the  feuars  his  house,  cellarage,  and 
back  area,  granted  as  common  property,  "the  whole  space  of 
ground  within  the  line  of  the  street- ways  of  the  square,  as  now 
levelled  and  enclosed  by  a  parapet  wall  and  iron  rail,  and  that 
as  a  conmion  property  with  the  several  feuars  around  the 
square."  But  under  the  condition  "  that  the  aforesaid  space  be 
used  allenarly  for  the  pleasure,  health,  or  other  accommodation 
of  the  feuars  or  their  families,  but  no  way  to  be  converted  into  a 
common  thoroughfare,  or  used  to  any  other  dififerent  purpose 
whatever."  With  respect  to  the  other  parts  of  the  subjects 
disponed,  viz.  the  dwelling-houses,  cellarage,  and  back  ground  of 
the  areas,  there  is  no  restriction  in  the  charters,  except  upon  the 
right  "  to  subfeu,  sell,  or  dispose  of  all  or  any  part  of  the  piece 
of  ground  before  disponed,  or  house  or  others  built  thereon,  to 

t  '^  J  be  *held  of  them  or  their  heirs,  or  of  any  other  interjected 
superior,  but  allenarly  to  be  held  of  and  under  us  and  our  said 
successors  in  ofiSce,  as  superiors,  in  all  time  coming."  In  every 
other  respect  the  charters  respectively  declare,  that,  with  regard 
to  the  space  feued,  it  should  be  lawful  for  the  proprietor  "to 
exerce  any  other  act  of  ownership  which  may  not  be  inconsistent 


VOL.  XIX.] 


1818.    H.  L.    6  DOW,  90—91. 


23 


with  the  maimer  of  holding  hereby  prescribed ;  **  but  under  this 
declaration,  "  that  if  the  said  David  Ross,  Esquire,  or  his  fore- 
said, shall  convert  the  subjects  built  upon  the  piece  of  ground 
hereby  feued  into  breweries,  or  do  any  other  act  or  deed  to  infer 
a  claim  of  thirlage,  they  are  to  free  and  relieve  us,  and  our 
successors  in  oflBce,  the  piece  of  ground  hereby  feued,  and  feu- 
duty  payable  for  the  same,  of  and  from  the  payment  of  all 
multures  which  can  be  claimed  furth  thereof,  as  payable  to  any 
mill  to  which  the  same  may  have  been  restricted." 

Mr.  Boss  built  in  the  front  of  his  area  a  house  with  a  series  of 
closets  behind  it,  reaching  to  the  second  story  of  the  house,  and 
about  six  feet  above  the  highest  part  of  the  wall  which  divides 
his  area  from  the  adjacent  property.  He  also,  in  his  back  area, 
built  a  coach-house  and  stables,  above  which  there  were  two 
apartments,  intended  for  servants,  and  a  hay-loft.  One  of  these 
apartments,  in  the  end  of  the  coach-house  next  the  appellant's 
property,  had  a  chimney.  But  neither  the  appellant's  uncle, 
the  late  Baron  Gordon,  nor  the  appellant's  father,  ever  com- 
plained of  the  smoke  from  this  chimney. 

In  like  manner,  the  other  proprietors  on  the  *80uth  side  of 
the  square  built  on  each  of  their  lots  large  houses,  together  with 
stables,  coach-houses,  and  such  other  buildings  on  their  back 
areas  as  they  respectively  found  requisite. 

The  house  having  been  purchased  by  the  club,  in  order  to 
render  it  suitable  for  the  purposes  for  which  it  had  been  pur- 
chased, various  repairs  and  a  few  alterations  were  necessary.  In 
particular  as  it  had  been  built  at  a  period  when  water-closets 
were  not  in  use  in  Edinburgh,  it  was  necessary  to  erect  these 
conveniences  on  the  area  immediately  behind  the  house.  The 
respondents,  accordingly,  proceeded  to  make  these  erections 
behind  the  house ;  and  they  ordered  the  surface  of  their  back 
area  to  be  lowered,  so  that  the  roofs  of  their  new  erections  might 
not  be  higher  than  the  wall  betwixt  their  ground  and  the  ground 
belonging  to  the  appellant's  father,  the  late  Mr.  Gordon.  But  a 
bill  of  suspension  and  interdict  was  presented  by  Mr.  Gordon. 
The  Ordinary  on  the  bills  ordered  the  bill  to  be  answered,  and  in 
the  mean  time  granted  the  interdict.  The  respondents  petitioned 
the  Court  against  the  interlocutor,  maintaining  their  right  of 
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building  on  the  back  area,  bat  stating  that  they  had  then  no  in- 
tention of  erecting  anything  more  than  a  staircase  and  closets 
of  the  height  of  the  mutual  wall.  The  bill  and  interdict  were 
refused  in  so  far  as  regarded  these  buildings ;  but  the  bill  was 
passed  giAoodttZira  in  order  to  allow  the  suspender  an  opportunity 
of  trying  the  right  to  erect  on  the  back  area  buildings  higher 
than  the  common  wall ;  and  the  respondents  were  therefore  in- 
terdicted for  a  short  time  from  building  higher  than  the  wall. 
*But  the  time  was  suffered  to  expire  without  further  proceeding. 

In  1818,  the  club  resolved  to  turn  the  stable  and  coach-house 
into  a  kitchen,  billiard-room,  and  warm  baths,  which  were  to 
communicate  with  the  main-house  by  a  covered  passage  running 
through  the  middle  of  the  back  area.  A  plan  of  the  new  erec- 
tions was  produced  in  process,  the  ridge  of  the  buildings  (now 
finished  according  to  that  plan)  not  being  more  than  six  feet 
higher  than  the  lowest  part  of  the  mutual  wall.  The  respon- 
dents presented  a  petition  to  the  Dean  of  Guild  craving  leave  to 
erect  the  new  buildings,  which  petition  was  served  on  Dr.  Gregory 
and  Mr.  Gordon,  the  proprietors  of  the  adjoining  houses.  Dr. 
Gregory  made  no  objection.  Mr.  Gordon  objected,  on  the  grounds 
before  mentioned,  that  the  buildings  would  be  contrary  to  the 
original  plan  of  the  town,  and  a  nuisance. 

The  Dean  of  Guild  pronounced  the  following  interlocutory 
order :  "  The  Dean  of  Guild  having  considered  the  petition  for 
the  managers  of  the  New  Club,  with  the  answers  thereto  for 
Charles  Gordon,  Esq.  replies,  duplies,  triplies,  titles,  and  whole 
process,  and  also  visited  the  premises,  repels  the  objection,  that 
the  use  to  which  the  proposed  buildings  are  to  be  put  is  of  the 
nature  of  a  nuisance.  Finds,  that  when  the  ground  on  which 
the  new  town  is  built  was  feued,  a  regular  plan  was  laid  down,  in 
which  the  health  and  comfort  of  the  inhabitants  appear  to  have 
been  consulted  by  disposing  of  the  back  ground  into  areas  for 
promotion  of  a  free  circulation  of  air,  *and  adding  beauty  to  the 
appearance,  as  well  as  of  affording  convenience  to  the  inhabitants, 
and  from  which  plan  no  deviation  ought  to  have  been  permitted. 
Finds,  that  in  cases  where  any  material  deviation  from  the 
general  plan  has  taken  place,  the  same  has  either  arisen  from 
the  consent  of  conterminous  heritors,  or  from  not  being  opposed 
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by  the  public  or  those  having  interest  therein  in  proper  time. 
Finds,  however,  that  no  material  deviation  or  inconvenience  will 
arise  from  the  proposed  change  on  the  buildings  belonging  to  the 
pursuers,  therefore  grants  warrant  to  them  to  make  the  altera- 
tions and  additions  craved,  conform  to  the  plan  marked  as  relative 
hereto,  under  the  special  exception  and  condition  that  the  height 
of  the  passage  to  the  proposed  kitchen,  billiard-room,  and  baths, 
does  not  exceed  that  of  the  garden,  or  division- wall,  and  decerns." 

The  now  respondents  presented  a  bill  of  advocation  to  the 
Court  of  Session,  complaimng  of  this  sentence  of  the  Dean  of 
Guild,  in  so  far  as  it  prevented  them  from  raising  the  building, 
\?hich  was  to  form  the  passage  from  the  house  through  the 
garden  to  the  proposed  kitchen,  to  the  height  they  intended,  and 
restraining  them  to  the  height  of  the  common  division-wall 
between  theirs  and  Mr.  Gordon's  property. 

And  Mr.  Gordon  thereupon  presented  his  bill  complaining  of 
the  sentence  so  far  as  it  repelled  the  objection  to  the  proposed 
buildings  as  a  nuisance,  and  granted  warrant  to  the  respondents 
to  make  the  alterations  and  additions  craved  by  their  petition, 
^conform  to  the  plan  exhibited  by  them,  though  with  the  condi- 
tion annexed  as  to  the  height  of  the  passage. 

These  mutual  bills  of  advocation  being  passed,  the  cause  was 
argued  before  the  Lord  Alio  way.  Ordinary,  who  conjoined  the 
processes,  and  made  avizandum  to  the  Lords  of  the  First  Division, 
appointing  the  parties  to  prepare  and  print  memorials  to  be 
reported  to  the  Court. 

The  Lords  of  the  First  Division  pronounced  the  following  in- 
terlocutor :  '•  Upon  the  report  of  the  Lord  Alloway,  and  having 
advised  the  memorials  for  the  parties,  the  Lords  advocate  the 
process,  and  in  the  advocation  at  the  instance  of  Mr.  John 
Marjoribanks  and  others,  find  that  they  are  entitled  to  erect  the 
passage  to  the  proposed  kitchen,  billiard-room,  and  baths,  of  the 
height  and  dimensions  as  said  passage  is  delineated  in  the  plan 
in  process,  and  decern  accordingly,  and  in  the  advocation  at  the 
instance  of  Charles  Gordon,  find,  decern,  and  declare,  in  terms 
of  the  interlocutor  of  the  Dean  of  Guild." 

From  this  judgment  the  appellant,  who  sisted  himself  as  a 
party  on  his  father's  death,  appealed. 
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[After  argument :  j 

LoBD  Eldon,  L.  C.  : 

This  case  which  originated  in  a  dispute  between  a  club,  called 
the  New  Club,  proprietors  of  a  house  in  St.  Andrew's  Square, 
and  the  proprietor  of  an  adjoining  house,  comes  here  by  appeal 
from  two  interlocutors  of  the  First  Division  of  the  Court  of 
Session.  The  first  and  principal  interlocutor  is  this.  "Upon 
report  of  the  Lord  AUoway,  and  having  advised  the  memorials 
for  the  parties,  the  Lords  advocate  the  process:  and,  in  the 
advocation  at  the  instance  of  Mr.  John  Marjoribanks  and  others, 
find  that  they  are  entitled  to  erect  the  passage  to  their  proposed 
kitchen,  billiard-room,  and  baths,  of  the  height  and  dimensions 
as  the  said  passage  is  delineated  in  the  plan  in  process,"  I 
request  your  Lordships'  attention  particularly  to  these  words, 
"  and  decern  accordingly :  and  in  the  advocation  at  the  instance 
of  Charles  Gordon,  find,  decern,  and  declare  in  terms  of  the 
interlocutor  of  the  Dean  of  Guild,  find  the  said  Charles  Gordon 
liable  in  the  expenses  of  process." 

The  other  interlocutor  related  merely  to  the  expenses. 

When  I  called  your  Lordships'  particular  attention  to  the 
words  ''  as  the  said  passage  is  delineated  in  the  plan  in  process," 
I  did  so  for  the  purpose  of  bringing  under  your  notice  the  dis- 
tinction between  these  interlocutors  and  that  of  the  Dean  of 
Guild.  That  magistrate  having  considered  '*  the  petition  for  the 
managers  of  the  New  Club,  with  *the  answers  thereto  for  Charles 
Gordon,  Esquire,  replies,  duplies,  triplies,  titles,  and  whole  pro- 
cess, and  also  visited  the  premises,  repels  the  objection,  that  the 
use  to  which  the  proposed  buildings  are  to  be  put  is  of  the 
nature  of  a  nuisance :  finds,  that  when  the  ground  on  which  the 
new  town  is  built  was  feued,  a  regular  plan  was  laid  down,  in 
which  the  health  and  comfort  of  the  inhabitants  appear  to  have 
been  consulted,  by  disposing  of  the  back  ground  into  areas  for 
the  promotion  of  a  free  circulation  of  air,  and  adding  beauty  to 
the  appearance,  as  well  as  of  affording  convenience  to  the  in- 
habitants, and  from  which  plan  no  deviation  ought  to  have  been 
permitted:  finds,  that  in  cases  where  any  material  deviation 
from  this  general  plan  has  taken  place,  the  same  has  either 
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arisen  from  the  consent  of  the  conterminous  heritors,  or  from  not 
being  opposed  by  the  public,  or  those  having  interest  therein,  in 
proper  time :  finds,  however,  that  no  material  deviation  or  incon- 
venience will  arise  from  the  proposed  change  on  the  building 
belonging  to  the  pursuers ;  therefore,  grants  warrant  to  them  to 
make  the  alterations  and  additions  craved,  conform  to  the  plan 
marked  as  relative  hereto,  under  this  special  exception  and 
condition,  that  the  height  of  the  passage  to  the  proposed 
kitchen,  billiard-room,  and  baths,  does  not  exceed  that  of  the 
garden  or  division-wall,  and  decerns."  Now  the  distinction  is 
in  the  particular  language  by  which  they  declare  the  right  of  the 
members  of  the  club  to  build.  The  Court  of  Session  declares 
their  right  to  build  their  passage  as  delineated  in  the  plan  in 
process,  that  is,  in  some  ^parts  higher  than  the  division- wall. 
The  Dean  of  Guild  was  of  opinion  that  they  were  not  entitled 
to  build  higher  than  the  wall. 

The  question  arises  out  of  a  claim  on  the  part  of  the  club  to 
build  on  the  area  behind  their  house,  according  to  a  plan 
delivered.  That  was  opposed  on  two  grounds,  as  was  stated; 
Ist.  That  the  buildings  would  be  a  nuisance ;  and  certainly  if 
the  appellant  was  well  founded  in  that,  he  had  a  right  to  abate 
the  nuisance.  It  appears  hardly  possible  to  make  out  the  ob- 
jection on  that  ground.  But  the  principal  question  is,  whether, 
regard  being  had  to  the  original  plan  of  the  town,  each  heritor 
could  maintain  the  proposition  that  the  conterminous  heritors 
had  come  under  an  obligation  not  to  build  on  the  back 
areas.  The  original  plan  is  one  delineating  the  streets  and 
squares  of  the  intended  town,  and  scites  of  the  houses;  the 
areas  of  the  feus  being  coloured  green,  and  marked  with  letters; 
and,  without  entering  into  the  question  with  respect  to  the 
magistrates,  the  question  here  is,  whether  as  between  the  heritors 
themselves  there  is  such  a  reference  to  the  plan  as  that  the  law 
can  infer  the  existence  of  contracts  between  the  parties  that  the 
ground  should  always  be  kept  in  the  state  in  which  it  was 
delineated  on  that  plan.  With  respect  to  St.  Andrew's  Square, 
we  are  told  that  the  plan  represents  the  scite  of  the  house,  and 
that  all  the  rest  is  to  be  kept  free ;  that  is,  not  covered  with 
boildiags.    But  what  further  information  was  given  by  the  plan 
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which  communicated  nothing  as  to  the  areas,  except  in  so  far  as 
it  represented  the  ground  as  in  grass,  we  have  not  learned  at  our 
bar.  It  is  stated  in  the  cases  *here,  that  the  plan  did  not  repre- 
sent even  the  depth  of  the  houses ;  and  it  was  also  stated  that, 
although  the  areas  had  been  separated  by  division-walls,  there  is 
nothing  in  the  plan  to  show  that  they  were  to  be  so  separated : 
nothing  to  show  that  the  walls  were  to  be  any  particular  height, 
or  that  they  were  all  to  be  of  the  same  height. 

The  charter  now  belonging  to  the  club  was  granted  to  Mr.  Boss, 
afterwards  Lord  Ankerville,  which  refers  to  the  lot  marked  letter 
N  in  the  plan,  the  adjoining  lots  being  in  the  same  manner,  I  pre- 
sume, marked  with  the  letters  M  and  0 :  I  mention  this  charter 
rather  as  evidence  of  the  understanding  between  the  magistrates 
and  the  feuar,  than  as  a  thing  which  is  to  bind  the  several  heritors 
as  between  themselves ;  for  the  question  here  is  not  with  the  magis- 
trates, but  the  question  is  whether  the  transactions  as  to  that  plan 
have  been  such  as  that  it  can  be  legally  inferred  that  the  several 
heritors  have  contracted  with  each  other  in  such  a  manner  as 
that  each  has  a  servitude  over  the  property  of  the  rest,  so  as  to 
give  him  a  legal  right  to  restrain  them  from  making  that  use  of 
their  property  which  otherwise  they  would  be  entitled  to  make. 
Looking  at  the  charter  then  first  as  evidence  of  the  under- 
standing between  the  magistrates  and  feuar,  it  conveys,  besides 
the  house,  cellarage,  and  back  area,  ''  the  whole  space  of  ground 
within  the  line  of  the  street-ways  of  the  square  as  now  levelled 
and  enclosed  by  a  parapet  wall  and  iron  n^il,  and  that  as  a 
common  property  with  the  several  feuars  around  the  square. 
But  under  the  condition  that  the  aforesaid  space    be  used, 
allenarly,  *for  the  pleasure,  health,  or  other  accommodation  of 
the  feuars  or  their  families ;  but  no  way  to  be  converted  into  a 
common  thoroughfare,  or  used  to  any  other  different  purpose 
whatever."    8o  that,  the  plan  representing  the  square  in  front,  the 
charter  grants  that,  but  under  the  restriction  to  be  used  in  the 
manner  mentioned.  With  respect  to  the  other  parts  of  the  subject 
disponed,  the  dwelling-house,  cellarage,  and  back  ground,  there 
is  no  restriction,  except  on  the  right ''  to  subfeu,  sell,  or  dispose 
of  all  or  any  part  of  the  piece  of  ground  before  disponed;" 
and  then  follow  words  from  which  the  respondents  have  drawn 
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an  inference  in  their  favour,  "  or  house  or  others  built  thereon." 
On  the  one  side  they  ask,' if  it  was  not  intended  that  there  should 
he  any  building  but  the  front  house,  what  was  the  meaning  of  the 
words  "or  others  built  thereon?"  And  on  the  other  side  they 
answer  tEat  they  may  mean  appurtenances,  and  not  detached 
buildings.  But  still  the  respondents  may  say,  that  this  is  a 
question  to  be  determined  between  them  and  the  conterminous 
heritors,  and  not  between  them  and  the  magistrates.  And 
indeed  after  having  said  "  all  or  any  part  of  the  piece  of  ground 
before  disponed,"  the  other  words  might  have  been  left  out,  so 
that,  in  Scotch,  as  well  as  in  English  instruments  of  this  kind, 
there  may  be  surplusage. 

Then  there  is  another  clause  of  the  charter  declaring  that  it 

shall  be  lawful  for  the  proprietor  "  to  exerce  any  other  act  of 

ownership  which  may  not  be  inconsistent  with  the  manner  of 

holding  hereby  prescribed,"  but  under  this  declaration,  that  if 

the  said  D.  Boss  or  his  foresaids  shall  convert  *the  subjects' 

built  upon  the  piece  of  ground  hereby  feued  into  breweries,  or 

do  any  other  act  or  deed  to  infer  a  claim  of  thirlage,  they  are  to 

free  and  relieve  us  and  our  successors  in  office,  the  piece  of 

ground  hereby  feud,  and  feu  duty  payable  for  the  same,  of  and 

from  the  payment  of  all  multures  which  can  be  claimed  furth 

thereof  as  payable  to  any  mill  to  which  the  same  may  have  been 

restricted."    Here  therefore  they  contemplate  that  the  subjects 

built  upon  the  premises  might  be  converted  into  breweries :  and 

I  mention  this  for  the  sake  of  two  observations,  1st.  That,  let 

the  meaning  of  this  be  what  it  may,  the  question  which  we  have 

to  decide  is,  not,  I  repeat  it,  a  question  with  the  magistrates,  but 

one  between  two  conterminous  heritors ;  and  then,  if  the  original 

plan  exhibited  is  the  rule  of  good  faith  and  obligation,  it  is,  after 

this,  the  most  surprising  thing  in  the  world,  in  fact  I  mean,  if 

when  they  are  feuing  out  these  pieces  of  ground  in  this  case  and 

others,  it  should  be  supposed,  without  a  word  said  about  it  in  the 

charter,  that  there  was  an  understanding  that  these  areas  were 

to  remain  gardens  for  ever,  separated  by  walls  of  which  there  was 

no  exhibition  on  the  plan  either  as  to  their  height,  or  even  as  to 

their  existence  at  all. 

Let  it  not  be  supposed  that  I  disregard  the  taste  and  the 
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beauty  of  the  city  of  Edinburgh.  Far  from  it ;  I  saw  it  once 
when  it  was  less  beautiful  and  elegant  than  it  is  now ;  although 
it  was  even  then  a  very  striking  and  beautiful  object.  But  I  say, 
as  I  said  on  a  former  occasion,  that  whatever  may  be  due  to  the 
taste  and  beauty  of  the  city  of  Edinburgh,  *we  are  not  here  to 
support  them  at  the  expense  of  the  legal  rights  of  the  parties, 
nor  to  carry  our  respect  and  regard  for  taste  and  beauty  so  fajr 
as  to  estabUsh  a  contract  where  there  is  no  such  thing. 

Mr.  Boss,  as  is  stated  in  these  papers,  built  a  series  of  closets 
behind  the  house  six  feet  above  the  highest  part  of  the  division- 
wall,  and  also  a  coach-house  and  stables  on  the  back  area :  and 
this  was  not  found  fault  with.  Then  see  how  you  are  to  account 
for  it,  if  there  was  to  be  no  building  at  all  on  the  back  area,  that 
these  coach-houses  and  stables  were  built  there :  (and  I  wish  to 
know  also  what  they  saw  on  the  plan  to  constitute  an  obligation 
to  keep  one  part  of  the  area  uncovered,  and  to  show  that  there 
was  no  obligation  not  to  build  these  closets  on  the  other  part  of 
the  area :)  and  yet  this  was  done  very  generally.  Then  by  what 
authority  were  these  water-closets  built  on  the  back  area  ?  Bat 
the  necessity  for  these  things  was  such  that  I  do  not  think  that 
much  stress  can  be  laid  upon  the  circumstance. 

This  feu  was  purchased  by  a  club  of  gentlemen,  consisting  of 
300  members,  among  whom  were  probably  some  of  the  faculty 
of  advocates,  and,  I  am  sure,  some  of  the  learned  Judges ;  for,  I 
observe,  the  Lord  Ordinary  declines  pronouncing  any  inter- 
locutor, on  the  ground  of  his  being  a  member  :  and,  considering 
the  character  of  those  who  compose  this  club,  it  cannot  be 
supposed  that  they  conceived  they  were  violating  the  common 
law  of  the  city  of  Edinburgh  when  they  set  about  these  alte- 
rations. 

The  club  did  not  want  the  coach-house  and  ^stables,  and  they 
proposed  to  convert  them  into  a  kitchen,  billiard-rooms,  and 
baths ;  and  connect  them  with  the  house  by  means  of  a  covered 
passage :  and  they  intended  at  first  that  the  passage  should  not 
be  above  the  height  of  the  mutual  wall.  Afterwards  they  found 
it  expedient  that  it  should  be  a  little  higher ;  but  it  never  struck 
them  that,  if  the  passage  were  not  higher  than  the  mutual  wall, 
it  could  be  any  breach  of  obligation  with  respect  to  the  center- 
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minoQS  heritors.  Bat  how  that  understanding,  as  to  the  height, 
could  be  represented  on  a  plan  where  every  thing  was  left  vacant ; 
and  how  it  could  be  inferred  from  such  a  plan  that  some  de- 
scriptions of  buildings  might  be  erected  and  not  others,  is, 
perhaps),  more  than  one  can  well  conceive. 

It  appeared  then  that  afterwards  they  found  it  convenient  to 
have  a  higher  passage.  The  wall  itself,  being  built  on  sloping 
ground,  was  higher  at  the  end  next  the  houses  ;  and,  in  order  to 
keep  the  passage  as  low  as  they  well  could,  they  began  by  lower- 
ing the  ground  in  the  area.  The  building  consisted  of  two  stories, 
there  being  a  passage  from  the  lower  story  to  the  ground  offices, 
and  another  passage  above,  forming  a  direct  communication  from 
the  main  house  to  the  baths  and  billiard-rooms,  &c.  Gordon,  it 
appears,  did  not  choose  to  submit  to  this ;  since  it  was  at  least 
unpleasant,  if  no  nuisance  ;  and  whatever  one  may  think  of  the 
generosity  and  honourable  feeling  of  waiving  a  right,  I  say  again, 
that  in  a  court  of  judicature  we  have  nothing  to  do  with  that : 
for  we  are  not  here  to  decide  what  persons  may  be  expected  to  do 
from  ^taste  and  honourable  feelings,  but  what  are  their  contracts 
and  obligations  in  law  ;  and  if  Mr.  Gordon  can  by  law  destroy 
these  buildings,  he  is  doing  nothing  but  what  he  is  fully  entitled 
to  do. 

On  the  other  side  of  this  club-house  is  the  house  of  Dr. 
Gregory,  whom  I  understand  to  be  the  very  emment  physician 
of  that  name,  one  not  likely  perhaps  to  be  disposed  to  acquiesce 
if  this  had  been  a  nuisance.  He,  it  seems,  made  no  objection ; 
but  a  most  ingenious  reason  is  assigned  for  his  acquiescence. 
Mr.  Gordon  objected  on  account  of  the  smoke,  and,  considering 
that  the  club  consisted  of  800  gentlemen,  some  of  whom  might 
be  often  amusing  themselves  at  billiards,  there  might  be  some 
reason  to  object  to  the  noise  also ;  and  if  there  was  much  fes- 
tivity, not  only  the  smoke,  but  the  smell  also  from  the  kitchen, 
might  be  unpleasant.  But  it  was  ingeniously  argued  that  Dr. 
Gregory  hai  no  such  reason  to  object,  because,  as  his  house  is 
on  the  east  or  west  side,  whichever  it  is,  the  wind  at  Edinburgh 
generally  blows  from  such  a  quarter,  that  the  noise,  smoke,  and 
smell,  all  go  to  Mr.  Gordon,  and  not  to  Dr.  Gregory. 

The  Court  was  of  the  opinion  which  has  been  stated,  on  the 
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ground,  as  I  understand  it,  that  there  was  no  material  deviation 
from  the  plan  in  this  instance,  and  that  this  was  no  nuisance ; 
and  that  there  was  nothing  in  the  plan  which  prevented  the 
erecting  of  these  buildings.  Mr.  Gordon  has  no  building  on  his 
back  area.  But  the  same  inference,  as  far  as  depends  on  the 
plan,  must  arise  as  to  the  areas  behind  Princes-street :  and  he 
has  a  coach-house  and  stables  behind  Princes-street.  *How 
they  got  there,  if  inconsistent  with  the  plan,  we  do  not  know  ; 
but  he  covenants  that  they  should  not  be  higher  than  the 
division-wall ;  and  how  is  that  special  covenant  consistent  with 
the  alleged  effect  of  the  plan,  which,  it  is  said,  prohibits  their 
being  carried  higher  ?  If  the  plan  prevented  the  building  them 
higher,  it  is  hardly  possible  that  the  magistrates  should  have 
taken  him  bound  by  a  separate  contract  not  to  build  higher. 

But  it  is  a  different  question  whether  the  heritors  have  not  so 
contracted  between  themselves,  as  to  enable  one  to  compel  the 
others  to  refrain  from  building  in  this  way.  I  understand  that 
where  a  Scotch  servitude  exists  it  must  be  expressly  created ; 
and  then  see  what  the  plan  is  :  and  here  I  am  obliged  to  say, 
subject  to  all  the  censure  to  which  I  may  be  exposed,  and  I  do 
not  know  that  I  ought  to  consider  that  as  worthy  of  much 
attention.  But  I  do  not  hesitate,  because  I  most  sincerely  think 
it  is  my  duty,  to  say,  that  to  infer  such  a  contract  from  the  ex- 
hibition of  such  a  plan,  would  be  as  violent  a  stretch  in  judicature 
as  ever  I  met  with  in  the  course  of  a  long  professional  life.  I  do 
not  mean  to  say  that  there  may  not  be  a  plan,  of  such  a  nature, 
and  exhibited  in  such  a  manner,  as  to  point  out  their  rights  to 
various  parties,  and  to  constitute  the  ground  of  contract  and 
obligation  between  them ;  but  the  plan  must  speak  intelligibly 
what  is  meant.  Take  the  case  of  Butterworth  for  instance.  In 
that  case  there  was  a  plan  pointing  out  clearly  the  obligations 
imposed  on  the  party.  He  signed  the  plan,  and  the  charter 
referred  to  the  plan  so  signed ;  and  then  it  was  impossible  that 
he  *should  be  permitted  to  diminish  the  value  of  the  houses  that 
others  might  build.  But  how  do  the  circumstances  bear  upon  a 
plan  which  shows  nothing  beyond  what  the  charter  professes  to 
regulate  ?  And  where  not  a  syllable  is  said  in  the  charter  about 
the  matter,  you  are  to  infer,  Ist.  That  the  heritors  may  divide 
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the  ground  into  separate  areas  ;  and  that  you  may  infer,  since 
it  is  so  convenient  for  them  to  enclose  their  ground.  But  the 
plan  says  nothing  about  the  mode  of  enclosure  ;  that  the  wall  of 

A.  should  be  of  the  same  height  as  the  wall  of  B. ;  or  the  wall  of 

B.  of  the  height  of  the  wall  of  C. ;  or  any  or  all  of  them,  of  any 
given  height ;  and  unless  it  is  a  common  obligation,  how  can 
the  argument  be  supported  as  to  the  obligation  between  any  two 
of  the  heritors  ? 

In  the  case  of  the  Feoffees  of  Heriot's  Hospital,!  speaking  of 
the  case  of  Deas^  in  which  this  House  proceeded,  on  the  advice 
of  a  noble  person,!  of  whom  I  again  say,  that,  as  long  as  the  law 
of  Scotland  or  of  England  exists,  his  name  will  be  pronounced 
with  respect  and  veneration  ;  a  noble  person,!  who  for  some  time 
exclusively  managed  the  business  in  Scotch  causes  here,  which 
I  do  not  think  a  happy  condition  of  this  House ;  in  that  case,  I 
thought  it  my  duty  to  say  that,  with  which,  if  said  in  his 
presence,  he  would  not  have  been  offended;  always  speaking 
with  the  respect  and  deference  due  to  so  great  and  exalted  a 
character,  that,  although  his  intention  was  not  to  alarm,  I  was 
so  infirm,  that  if  I  had  been  one  of  the  corporation  of  Edinburgh, 
I  should  have  been  alarmed.  And  your  Lordships  will  pardon 
me  if  I  take  the  liberty  *again  to  say,  that  his  speech  is  ad- 
dressed a  great  deal  too  much  to  the  taste  and  honour  of  parties, 
instead  of  dwelling  upon  their  contracts,  and  following  the  steps 
of  that  correct  judicial  path  within  which  a  Judge  is  by  his  duty 
confined.  As  to  an  observation  made  with  respect  to  the  case  of 
the  Feoffees  of  Heriot's  Hospital,  that  the  judgment  of  this 
House  in  that  case  was  one  to  be  obeyed,  not  to  be  followed,  I 
must  take  the  liberty  to  say  that  this  would  be  a  course  which, 
if  pursued,  would  call  for  some  attention.  For,  although  every 
Court  may  say,  that  if  a  case  varies  in  facts  and  circumstances, 
it  is  at  liberty  to  found  upon  these  different  circumstances ;  I  do 
not  recollect  that  it  ever  fell  from  a  Judge  in  this  country,  that 
he  would  obey  the  judgment  of  this  House  in  the  particular  case, 
but  not  follow  it  in  others.  That  is  not  a  doctrine  to  which  we 
are  accustomed. 

t  14  E.  B.  164  (2  Dow,  301).  Mansfield  :  see  14  E.  E.  at  p.  171. 

j  The  •*  noble  person**  was  Lord      — F.  P. 

R.B. — ^VOL.  XIX.  D 


QOBDON 

r. 
Mabjobi- 

BAKKB. 


[  'iw  ] 


i 


Si 


1818.    H.  L.     6  DOW,  112—114. 


[R.B. 


Gordon  That  case,  although  it  justly  called  for  observation  on  what 

Mabjobi-     had  been  said  in  the  case  of  Deas,  was  determined  on  a  different 

BANKS.  ground.  The  property  there  belonged  to  the  magistrates  and 
feoffees  of  Heriot's  Hospital,  and  the  feuar  was  to  pay  what  was 
called  the  slump  sum  to  the  magistrates,  and  the  feu  duty  to  the 
hospital.  A  plan  was  at  that  time  exhibited,  by  which  the 
ground  was  represented  as  clear  from  certain  old  houses.  The 
magistrates  were  empowered  under  an  Act  of  Parliament  to  pur- 
chase the  houses ;  but  before  they  did  so  the  act  and  authority 
expired.  The  trustees  called  for  the  feu  duty,  and  the  feuar 
answered,  "  No — ^the  plan  held  out  that  certain  old  houses  were 

[  *ns  ]  to  be  removed,  and  they  are  not  removed ;  *and  therefore  I  am 
not  bound  to  pay."  I  was  weak  enough  to  think  that  it  was 
clearly  impossible  to  support  that  plea.  If  he  had  a  right  to 
have  the  houses  removed  he  might  call  on  the  magistrates  to 
remove  them  ;  but  why  not  pay  the  feu  duty  to  the  feoffees  of 
Heriot's  Hospital  ?  No  man  can  be  more  ready  than  I  am  to 
admit  that  it  is  difficult  for  the  mind  of  an  English  lawyer  to 
deal  with  Scotch  law,  especially  the  law  of  entails ;  and,  judging 
from  what  was  this  day  read  at  your  bar,  it  seems  to  be  no  less 
difficult  for  the  mind  of  a  Scotch  lawyer  to  deal  with  English 
entails ;  the  similarity  of  names  producing  a  notion  that  there 
is  more  similarity  in  fact  than  there  actually  is.  And  it  was  for 
that  reason,  from  an  anxiety  to  guard  against  English  im- 
pressions, that  I  was  desirous  to  examine  that  case  with  the 
most  vigilant  attention.  But  I  do  say,  that  unless  we  cove- 
nanted with  the  Duke  of  Bedford  that  he  would  not  build  so  as 
to  deteriorate  our  view,  we  could  not  prevent  him  from  so  doing 
upon  the  ground  of  an  exhibition  of  a  plan  from  which  we  might 
understand  that  he  intended  to  act  differently.  If  the  transaction 
relative  to  the  plan  mentioned  in  the  case  of  Deas,  had  been  such 
as  clearly  to  render  it  the  foundation  of  a  contract  between  the 
parties ;  and  the  plan  had  been  of  such  a  description,  and  had 
been  exhibited  in  such  a  manner,  as  to  point  out  their  obligations, 
in  a  way  that  could  not  be  mistaken,  then  the  faith  as  pledged 
ought  to  have  been  kept.     But  if  that  was  the  representation, 

[  •ii*  ]  how  was  it  that  the  plan  *was  not  executed  ?  In  that  very  case 
of  Deasy  in  1772,  five  years  after  the  first  exhibition  of  this  plan. 
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which  had  been  supposed  to  have  created  the  common  law  of  the 
city  of  Edinburgh,  the  proceeding  in  this  House  was  so  far  a 
reversal  of  the  opinion  of  the  Court  of  Session,  which  had  held 
that  there  was  no  such  understanding.  It  seems  most  strange, 
that  if  this  plan  created  the  common  law  of  the  city  of  Edinburgh, 
if  it  was  so  clearly  a  ground  of  contract,  that  it  was  almost  ne- 
farious to  attempt  to  act  in  opposition  to  it ;  that  five  years  after 
the  Court  of  Session,  before  its  division,  should  have  been  of 
opinion  that  there  was  no  such  contract ;  and  that  subsequently, 
although  one  division  was  of  opinion  that  there  was  such  a  con- 
tract, the  other  division  thought  there  was  not. 

I  also  thought  and  ventured  to  say  in  that  case  that  the 
question  of  right  had  not  been  decided  in  this  House  in  the  case 
of  DeaSy  and  my  authority  for  that  was  the  very  words  of  Lord 
Mansfibld,  who  spoke  of  "laying  the  order  of  the  House  on  the 
Court  below,  to  pass  the  bill  of  suspension  that  it  may  be  con- 
joined with  the  action  of  declarator,  and  the  question  of  right 
decided : "  from  which  I  understood  that  it  had  not  then  been 
decided. 

Now  with  respect  to  the  walls,  if  they  were  entitled  to  separate 
their  back  areas,  where  is  the  evidence  as  to  the  mode  in  which 
this  was  to  be  done  ?  It  was  admitted  that  the  walls  had  been 
built  of  different  heights.  Where  is  the  evidence  *that  they 
should  be  only  six  feet  high,  or  that  they  might  not  be  raised  to 
ten  feet,  or  what  is  the  intermediate  height?  Where  is  the 
evidence  that  they  should  be  of  equal  height,  or  that  they  must 
exist  at  all  ?  So  again  on  the  plan  the  back  area  appears  to  be 
vacant,  or  in  the  state  of  a  garden ;  and  yet,  there  coach-houses 
and  stables  were  generally  built ;  and  there  is  so  much  of  ad- 
mission that  these  might  be  built,  and  of  the  height  of  the  wall, 
if  not  of  a  greater  height :  and  where  is  the  evidence  as  to  the 
height  of  the  wall  which  is  to  regulate  that  of  the  coach-houses 
and  stables  ?  In  short  every  step  we  take  inferring  contracts 
and  negative  servitudes,  leads  us  into  difficulties.  I  say  that 
the  very  circumstance  of  the  taking  of  special  obligations,  not 
only  from  an  individual  feuar,  but  from  all  of  them,  as  to  the 
square  or  ground  in  front,  while  there  is  no  such  obligation  as  to 
the  ground  behind,  does  appear  to  me  to  raise  an  inference,  not 
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that  there  was  any  restriction  as  to  the  use  of  the  back  areas, 
but  that  there  was  none. 

This  is  the  opinion  which  I  offer  to  your  Lordships.  I  do  not 
profess  to  have  much  taste ;  but  if  I  had,  I  should  not  think 
myself  at  liberty  to  indulge  it  at  the  expense  of  doing  that  which 
is  consistent  neither  with  law  nor  the  contracts  of  parties.  On 
these  grounds  my  opinion  is  that  this  judgment  ought  to  be 
affirmed. 

There  is  one  point,  however,  which  has  not  been  explained. 
The  wall  is  common  property,  and  it  was  stated  here  that  not  a 
word  was  said  below  as  *to  the  point  whether  these  buildings 
placed  a  greater  weight  on  the  wall  than  the  old  buildings  did. 
The  judgment,  however,  may  be  affirmed  with  a  qualification  as 
to  that. 


It  having  been  intimated  to  the  House  on  behalf  of  the  parties 
that  they  did  not  wish  that  the  point  as  to  the  weight  on  the 
wall  should  be  noticed,  the  judgment  was  simply 

Affirmed. 


England. — Appbal  from  the  Court  op  Chancbrt. 


1818.       KANCLIFFE  (Lord)  and  Others  v.  PAKKYNS  (Lady), 

t^h,  16,  18, 
20,  23,  26. 
March  2,  4. 


Lord 
Eldon,  L.C. 

[149] 


Widow  op  SIR  THOMAS  PARKYNS,  and  Others. 

(6  Dow.  149—233.) 

Father  seised  in  fee  of  a  manor  and  lands,  &c.  in  B. ;  by  settiement 
on  his  second  marriage,  limits  estates  tail  to  the  sons  of  the  mazriage 
in  his  lands,  &c.  in  R.  without  mentioniog  the  manor,  the  ultimate 
remainder  in  the  lands  to  himself  and  his  heirs.  The  father  having 
still  the  manor  of  B.  and  the  reversion  in  fee  of  the  lands,  &c  and 
having  two  sons  of  the  marriage,  afterwards  makes  a  will  by  which  he 
devises  all  his  manor  and  lands,  &c.  in  B.  and  B.  to  his  sons  for  life, 
with  remainders  to  their  sons  in  tail.  Expressions  in  the  will  from 
which,  if  there  had  been  nothing  to  oppose  that  construction,  it  might 
be  reasonably  conjectured  or  concluded  that  the  testator  intended  to 
devise  immediate  estates  for  life  to  his  sons,  not  only  in  the  manor 
which  was  his  own,  but  in  the  lands,  &o.  in  B.  in  which  they  had 
estates  tail  under  the  settlement,  and  thereby  to  raise  a  case  of  election. 
But  in  the  will  he  expressly  ratifies  and  confirms  the  settlement,  and 
everything  therein  contained  : — Held  by  the  Court  of  Chancery  that  this 
was  not  a  case  of  election,  and  the  judgment  afi&rmed  in  Dom.  Proo. 
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Lord  Eldok,  L.  C.  obeerving  that  it  is  difficult  in  any  case  to  apply     Rancliffe 
the  doctrine  of  election  where  the  testator  has  a  present  interest  in  the  ^* 

estate  devised,  although  it  may  not  be  entirely  his  own ;  and  here  he  Parktnb. 
had  the  manor,  and  the  reversion  in  fee  of  the  lands ;  and  expressly  con- 
firmed the  settlement  in  all  its  parts ;  and  you  cannot,  as  against  that 
express  declaration  of  intention  to  the  contrary,  take  it  by  conjecture, 
call  it  demonstration  plain,  necessary  implication,  or  what  you  will,  but 
still  only  conjecture,  that  he  does  not  mean  to  confirm. 

A.  by  will  dated  1735,  devises  all  his  real  estates  in  these  general 
words,  to  his  daughter  I.  for  life,  remainder  to  ♦her  first  and  other  sons  [  *1B0  ] 
in  fee.  Marriage  of  I.  and  B.  (B.  having  no  notice  of  the  will)  and 
petition  in  1746  to  Parliament  for  an  Act  to  enable  them  to  make  a 
settlement,  they  being  minors,  in  which  petition  I.  is  represented  as 
entitled  in  fee  to  certain  estates  which  had  belonged  to  her  father  A. ; 
and  Act  passed  and  settlement  made  on  that  ground.  B.  by  settlement 
made  in  1776,  gives  considerable  interests  to  C,  his  eldest  son  by  his 
wife  I.,  which  0.  could  not  otherwise  have  in  his  father's  lifetime. 
Will  of  A.,  of  the  existence  of  which  the  parties  had  been  before 
ignorant,  discovered  in  1799  ;  bill  in  1800  by  C,  claiming  the  estates 
under  the  wiU  of  A.  his  grandfather,  as  eldest  son  of  I.,  dismissed  in 
Chancery  without  costs;  and  the  decree  affirmed  under  the  circum- 
stances; it  being  uncertain  whether  the  estates  in  question  passed 
under  the  general  words  in  the  will  of  A. ,  and  whether  the  representa- 
tion to  Parliament  might  not  have  been  correct ;  B.  honestly  believing 
that  he  was  a  purchaser  for  valuable  consideration;  so  long  a  time 
having  elapsed,  &c. 

*  *  By  articles  made  in  1707  on  the  marriage  of  Sampson 
ParkynSy  eldest  son  of  Sir  Thomas  Parkyns,  and  Alice  Middle- 
more,  Sir  Thomas  and  Sampson  covenanted  to  settle  certain 
premises  in  Great  or  East  Leake,  and  Thorpe  in  Glebis  or  in 
the  Glotts,  in  the  county  of  Nottingham,  to  the  use  of  Sampson 
for  life,  then  to  the  use  of  Alice  for  life,  remainder  to  the  use  of 
the  first  and  other  sons  of  the  marriage  in  tail  male,  remainder 
to  the  right  heirs  of  Sir  Thomas.  The  marriage  took  place : 
Sampson  died  leaving  a  son  Thomas ;  and  afterwards,  in  1716, 
a  settlement  was  made  in  pursuance  of  the  articles,  conveying  to 
Thomas  an  estate  *in  tail  male  in  the  premises.  In  1780  [  *isi  ] 
Thomas  suffered  a  recovery  of  the  manor,  mansion-house,  and 
estate,  in  Leake,  and  of  the  estate  in  Thorpe.  In  1781,  Thomas, 
who  had  married  Elizabeth  Woodroffe,  and  his  wife  mortgaged 
the  estates  both  in  Leake  and  Thorpe  to  Cornelius  Farr,  for 
2,500Z. ;  and,  in  1736,  for  4001.  more,  making  in  all  2,9002. ; 
and  in  the  same  year,  1781,  Thomas,  by  articles,  in  considera- 
tion of  his  wife  Elizabeth  having  joined  him  in  a  fine  to  secure 
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Rahoupfb  the  mortgages,  and  for  other  considerations,  covenanted  to  settle 
PABKTNa  *^6  estates  to  the  uses  therein  mentioned,  and  particularly  to 
give  a  portion  of  4,000Z.  to  the  daughter  or  daughters  of  the 
marriage  charged  on  the  Thorpe  estate.  In  1782,  a  settlement 
was  made  in  pursuance  of  the  articles  by  which  the  manor, 
mansion-house,  and  estate  in  Leake,  and  the  estate  in  Thorpe, 
were  settled,  subject  to  the  mortgage,  to  the  use  of  Thomas 
Parkyns  for  life,  remainder  to  the  use  of  his  wife  Elizabeth  for 
life;  and  then,  as  to  the  manor  and  premises  in  Leake,  re- 
mainder to  their  first  and  other  sons  in  tail  male,  remainder  to 
trustees  for  a  term  of  500  years,  to  pay  thereout  1,500Z.  to 
Harriet  Parkyns,  afterwards  the  wife  of  Richard  Farrer,  only 
sister  of  Thomas,  remainder  to  Thomas  in  fee :  and,  as  to  the 
Thorpe  estate,  remainder  to  trustees  for  a  term  of  1,000  years  to 
raise  thereout  4,000Z.  for  a 'daughter's  portion  if  only  one,  if  two 
or  more  5,000Z.  for  their  portions,  remainder  to  Thomas  in  fee : 
and  there  was  a  proviso  that,  in  case  Thomas  died  without 
discharging  the  mortgage,  or  leaving  at  his  death  sufficient 
[  •162  ]  assets  to  discharge  it ;  the  1,500Z.  for  ♦Harriet  was  not  to  be 
raised ;  and  in  case  Thomas  in  his  lifetime  should  advance  the 
sum,  or  any  part  of  it,  that  should  be  a  satisfaction  in  whole  or 
pro  tanto.  Thomas  and  Elizabeth  had  only  one  child,  a 
daughter,  Jane,  the  mother  of  the  plaintiff,  the  late  Lord 
Bancliffe ;  and  Thomas  being,  as  the  bill  represented,  seised  in 
fee  of  the  reversion  of  the  estates  in  Leake  and  Thorpe,  and  of 
an  estate  in  fee  in  a  mansion-house  and  lands  in  Leake,  in  a 
manor,  mansion-house,  and  lands  in  Sutton  Bennington,  and 
estates  in  Buckminster  and  Sawston,  and  in  a  New  Biver  share, 
made  a  will  dated  9th  May,  1785,  directing  his  estates  in  Buck- 
minster and  Sawston  to  be  sold  by  his  executrix  for  payment  of 
his  debts,  devising  a  small  estate  to  Daniel  Woodroffe,  a  brother 
of  his  wife ;  and  then  devising  '*  all  his  other  real  estates  not 
thereinbefore  mentioned,"  to  his  wife  Elizabeth  for  life,  remain- 
der to  Francis  Lewis,  in  trust  for  his  daughter,  Jane,  for  life ; 
and  then  for  her  first  and  other  sons  and  their  heirs ;  then  for 
her  daughters  and  their  heirs ;  and,  in  default  of  any  issue  of 
his  daughter,  for  his  sister  Harriet  Farrer  for  life,  remainder  for 
her  issue,  male  and  female,  and  their  heirs  :  and  he  directed  the 
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residae  of  his  personal  estates,  after  payment  of  his  debts,  to  be    Rancliffe 

laid  out  upon  good  security,  and  the  interest  to  be  paid  to  his     pabkyns. 

wife  for  life,  and,  on  her  death,  the  principal  to  be  laid  out  in 

the  purchase  of  lands  to  be  settled  to  the  same  uses  as  his  other 

real  estates :  and  he  appointed  his  wife  sole  executrix,  who,  as 

the  bill  alleged,  duly  proved  the  will.     And  the  bill  alleged  that 

the  late  Lord  Bancliffe,  son  of  Jane,  did  not,  until  a  short  time 

•before  his  death,  discover  the  will,  and  that  it  had  been  sup-       [  •les  ] 

pressed  and  he  kept  in  ignorance  of  his  rights  under  it. 

Leaving  there  the  statement  of  title  to  the  Leake  and  Thorpe 
estates,  the  bill  proceeded  to  state  the  title  to  the  Buddington 
estate,  in  the  county  of  Nottingham.  Sir  Thomas  Parkyns, 
already  mentioned,  his  first  wife,  by  whom  he  had  his  son 
Sampson,  the  father  of  Thomas,  both  above-mentioned,  being 
dead,  by  a  settlement  in  1727,  made  on  his  marriage  with  Jane 
Barratt,  conveyed  the  Buddington  estate,  not  mentioning  the 
manor,  to  the  use  of  himself  for  life,  and  created  a  term  of 
ninety-nine  years  to  secure  the  payment  of  an  annuity  of  2002. 
to  his  intended  wife  in  certain  parts  of  the  premises;  and  a 
term  of  500  years  in  the  rest  of  the  premises,  remainder  to  the 
first  and  other  sons  of  the  marriage  in  tail  male,  remainders 
over,  reversion  in  fee  to  himself.  The  settlement  recited  that  the 
premises  were  contiguous  to  the  mansion-house  and  lands  in 
Bunny,  which  stood  limited  to  the  issue  male  of  Sir  Thomas  by 
his  first  wife,  which  issue  was  the  above-mentioned  Thomas,  the 
son  of  Sampson;  and  directed  that  Thomas,  or  the  person 
entitled  to  the  Bunny  estate  after  the  death  of  Sir  Thomas, 
should  have  the  option  to  purchase  the  Buddington  estate 
for  13,000Z.  to  be  laid  out  in  the  purchase  of  other  estates 
to  be  settled  to  the  same  uses.  The  marriage  took  effect,  and 
Sir  Thomas  Parkyns,  the  father  of  Lord  Bancli£Ee,  was  the 
eldest  son  of  the  marriage.  In  1785,  old  Sir  Thomas,  soon 
after  the  death  of  his  grandson  Thomas,  the  son  of  Sampson, 
which  happened  on  *the  1st  June,  1785,  made  his  will,  dated  [  *154  ] 
18th  August,  1785,  and  thereby  devised  his  manors,  lands,  tene- 
ments, and  hereditaments  in  Bunny,  Bradmore,  Buddington,  &c. 
&c.  to  trustees  for  ninety-nine  years,  then  to  his  eldest  son,  by 
Jane  Barratt,  Thomas,  for  life,  remainder  to  the  first  and  other 


40  1818.    H.  L.     6  DOW,  154—155.  [b.b. 

Rakcliffe  sons  of  Thomas  in  tail  male,  with  the  like  limitations  to  his 
Pabktito.  second  son  George  for  life,  and  to  his  first  and  other  sons  in  tail 
male,  remainder  to  his  daughter  Ann  in  tail  male,  remainder  to 
his  own  right  heirs.  The  trusts  of  the  ninety-nine  years'  term 
were,  to  lay  out  the  rents  and  profits  of  the  premises,  first,  in 
the  maintenance  and  education  of  his  sons  during  their  minority, 
the  allowance  not  to  exceed  2002.  for  each,  and  then  in  the  pur- 
chase of  lands  to  be  settled  to  the  uses  before  appointed,  &c. 
He  then  directed  that  such  of  his  tenants  at  Bunny  and  Bud- 
dington  as  brought  him  boon  coals  to  pay  so  much  the  load  in 
lieu  thereof,  in  case  they  should  not  be  wanted,  and  gave  some 
other  directions,  from  which  it  might  be  implied  that  he  meant 
to  devise  a  present  interest  in  the  Buddington  estate,  and  to 
raise  a  case  of  election  between  the  will  and  the  settlement  of 
1727.  That  settlement,  however,  he  by  his  will  expressly 
ratified,  with  everything  therein  contained.  Old  Sir  Thomas 
died  in  1741,  leaving  his  eldest  son  Thomas  about  nine  years  of 
age.  It  is  material  to  state  that  by  this  will  the  sons  had  a 
power  of  jointuring  to  the  extent  of  1001.  for  every  1,000Z.  fortune 
that  a  wife  might  bring. 
The  bill  then  reverting  to  the  case  of  the  Leake  and  Thorpe 
[  *156  ]  estates,  stated  that  a  treaty  took  place  *for  a  marriage  between 
young  Sir  Thomas  Parkyns  and  Jane  Parkyns,  the  daughter  of 
Thomas,  the  son  of  Sampson,  and  that  a  petition  was  presented 
to  Parliament  in  1746  for  an  Act  of  Parliament  to  enable  them 
to  make  a  settlement,  they  being  minors ;  stating  that  Jane  was 
seized  in  fee,  in  reversion  expectant  on  the  death  of  her  mother 
(among  other  hereditaments)  of  the  Leake  and  Thorpe  estates, 
of  the  yearly  rent  of  8882.  subject  to  a  mortgage  of  8,0002.  The 
bill  then  stated  that  Sir  Thomas  and  his  agents  knew  of  the  will 
of  Thomas,  the  father  of  Jane,  and  had  a  copy  of  it  in  his 
possession;  and  that  the  will,  from  which  it  would  have  ap- 
peared that  Jane  had  only  a  life  estate  in  the  premises,  was 
purposely  suppressed,  and  that  the  Judges  to  whom  the  petition 
was  referred  and  Parliament  had  been  imposed  upon  ;  and  that 
therefore  an  Act  was  passed  reciting  that  Jane  had  the  fee.  The 
bill  then  stated  the  Act,  and  the  settlement  of  1747,  made  on 
the  marriage  of  Sir  Thomas  and  Jane,  by  which  a  jointure  of 
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400Z.  was  given  to  Jane ;  and  the  estates  of  Jane,  sabject  to  a  Bakcliffe 
provision  of  2,0002.  for  younger  children,  were  settled  to  Sir  pabktns. 
Thomas  and  his  heirs.  The  bill  then  aUeged  that  the  settle- 
ment was  not  conformable  to  the  Act,  that  the  estates  in  Thorpe 
and  Leake  were,  when  the  bill  was  filed,  of  the  annual  value  of 
700Z. ;  and  that,  on  the  death  of  his  mother  Jane  in  1768,  they 
descended  to  Lord  Bancliffe,  who  was  the  only  son  of  the  marriage. 

The  bill  then  stated  various  proceedings  in  Chancery  relative 
to  moneys  arising  out  of  these  ^family  estates ;  and,  among  [  *156  ] 
other  things,  an  order  in  1756  to  pay  to  Sir  Thomas  Parkyns 
the  whole  of  the  rents  and  profits  of  the  Buddington  estate 
accrued  due  since  his  father's  death,  he  being  tenant  in  tail  by 
the  settlement  of  1727.  The  bill  then  stated  that  Lord  Rancliffe 
came  of  age  in  1776,  and  that  he  was  then,  being  in  ignorance 
of  his  rights,  induced  to  concur  in  a  settlement  for  barring  the 
estates  tail,  &c.  Under  this  settlement,  however,  various 
important  advantages  were  given  to  Lord  Bancliffe  which  he 
could  not  otherwise  have  in  his  father's  lifetime.  It  is  proper 
to  state  that  Farr's  mortgages,  after  various  assignments,  were, 
in  1792,  purchased  by  a  Mr.  Wright,  who  declared  that  he  was 
only  a  trustee  for  Sir  Thomas  Parkyns. 

And  the  bill  prayed  that  it  might  be  declared  that  Lord 
Bancliffe  the  plaintiff  was  entitled  in  fee  to  the  Leake  and 
Thorpe  estates  upon  the  death  of  his  mother ;  that  the  settle- 
ment of  1776  might  be  set  aside,  except  as  to  certain  mortgages 
therein  mentioned;  and  that  it  might  be  declared  that  the 
Buddington  estate  was  meant  to  be  devised  by  the  will  of  old 
Sir  T.  Parkyns,  and  that  the  defendant  Sir  T.  Parkyns  might 
be  decreed  to  settle  that  estate  to  the  uses  of  the  will,  or  to 
make  satisfaction  to  the  other  devisees,  and  for  various 
accounts. 

Sir  T.  Parkyns  admitted  in  his  answer  that,  as  it  appeared  at 
the  time  of  putting  in  the  answer.  Lord  Bancliffe  was  entitled 
in  fee,  on  his  mother's  death,  to  the  Leake  and  Thorpe  estates ; 
but  that  the  defendant  discovered  the  circumstance  only  in 
1799,  and  he  denied  the  suppression  of  the  will,  *or  any  know-  [  •167  ] 
ledge  of  its  existence  till  two  copies  of  it  were  discovered  among 
his  papers  in  1799 ;   or  any  notice  of  it,  or  contents  of  it,  when 
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RAKOLirFB  the  Act  of  Parliament  was  obtained ;  but  admitted  that  it  did 
Parktns.  appear  at  the  time  of  putting  in  the  answer  that  Jane  was 
entitled  only  for  life  to  the  Leake  and  Thorpe  estates,  provided 
the  will  operated  thereon.  He  admitted  the  will  of  old  Sir  Thomas 
Farkyns,  but  insisted  that  it  was  meant  there  to  pass,  not  a 
present  interest  in  the  estates  at  Buddington,  but  only  the 
manor,  and  the  reversion  of  the  estates,  which  alone  then 
belonged  to  Sir  Thomas.  He  denied  that  any  undue  means,  or 
any  concealment  were  used  to  induce  the  plaintiff  to  execute  the 
settlement  of  1776,  from  which  the  plaintiff  had  derived  great 
advantages. 

The  bill  was  dismissed  in  Chancery  in  1809  without  costs. 
And  from  that  decree  the  plaintiff  appealed  to  the  House  of 
Lords. 

The  two  points  argued  were,  1st,  whether  the  devise  of  the 
Buddington  estate  raised  a  case  of  election ;  2nd,  whether  Lord 
Bancliffe  was  entitled  to  the  Leake  and  Thorpe  estates,  in  fee 
on  the  death  of  his  mother  [incidentally  involving  the  question 
whether  Sir  T.  Parkyns  was  a  purchaser  for  value  without 
notice]. 

Mr.  Hart  and  Pepys,  for  the  appellants : 

If  old  Sir  T.  Parkyns  had  not  had  the  reversion  in  the 
Buddington  estate,  it  would  be  clear  that  he  intended  to  pass 
the  whole  estate,  and  that  a  case  of  election  would  have  arisen. 
It  is  doubtful  whether  he  conceived  himself  entitled  to  the 
manor.  In  the  settlement,  1727,  the  word  "  manor  "  is  not  found, 
[  •IBS  ]  but  *the  words  "  all  my  estate  **  might  have  led  him  to  think 
that  it  had  passed  the  manor :  and  that,  if  excepted,  it  would 
have  been  excepted  by  name. 

Was  it  possible  that  one  conceiving  himself  entitled  only  to  a 
dry,  unproductive  manor,  could  have  passed  it  in  the  words  of 
this  will?  He  would  have  said,  "my  manor  of  Buddington," 
and  nothing  else.  Then  it  was  hardly  possible  that  the  testator, 
if  he  intended  to  pass  merely  his  reversion  in  the  estate,  could 
have  introduced  the  provisions  as  to  waste,  the  cutting  of  timber, 
the  2001.  for  the  maintenance  and  education  of  his  sons ;   as  to 
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the  jointure  and  ninety-nine  years'  term ;   and  as  to  younger    Rancliffb 
children.    These  must  have  reference  to  the  whole  estate  and  a     pabktns. 
present  interest,  otherwise  the  children  would  be  all  dead  before 
the  provisions  could  take  effect. 

[They  cited  Welby  v.   Welby,f  Daniels  v.  Davison,l  SlieUey 
v.  Shelley,  2  Vem.  285 ;  Pomfret  v.  Windsor,  2  Ves.  Sen.  485.] 

Sir  S.  RomiUy  and  Mr.  W ether al,  for  respondents :  [  16*  ] 

The  original  ground  was  fraud  in  Sir  T.  Parkyns,  but  that  is 
now  abandoned.  As  to  the  Buddington  estate,  the  question  is, 
*  *  whether  the  intent  to  dispose  of  the  whole  estate  was  so  [  i^^  ] 
clear  here  as  to  raise  a  case  of  election.  Now  the  testator  had 
in  view  the  very  instrument  which  restricted  his  power  over  the 
estate.  If  he  had  had  no  other  property  which  would  have 
answered  the  description,  except  the  Buddington  estate,  then  a 
case  of  election  might  have  arisen.  But  he  had  the  manor, 
and  it  does  not  appear  that  it  was  unproductive.  He  had  also 
the  reversion  in  fee  of  the  estate  in  himself.    *    * 

Then  as  to  the  Leake  and  Thorpe  estates.     *     *     There       [  i65  ] 
was  an  adverse  possession  for  forty  years,  and  the  question  was 
not  raised  till  the  lapse  of  twenty-four  years  after  the  plaintiff 
came  of  age. 

[On  the  question  of  notice,  they  cited  Wallwyn  v.  Lee.%] 

Mr.  Hartf  in  reply.  [  167  ] 

Lord  Eldon,  L.  G.  [after  stating  at  length  the  facts,  and  the      ^^.  23. 
will  of  Sir  T.  Parkyns,  said  :] 

Now  the  utmost  construction  that  can  be  given  to  this,  primd  [  178  ] 
fcune,  is  that  he  means  to  dispose  of  such  estates  at  Buddington 
as  were  his  own  ;  and  these  were  only  the  manor  and  the  rever- 
sion. But  although  it  appears,  primd  facie,  that  he  meant  to 
pass  only  what  was  his  own,  yet  if  the  context  shows  that  he 
means  to  propose  a  case  of  election,  and  chooses  to  consider  that 
which  was  not  his  own  as  his  own,  for  the  purposes  which  he  had  in 
view  *in  making  his  will,  the  expression  "  my  manor,  lands,"  &c.      [  •179  j 

t  13  E.  B.  58  (2  V.  &  B.  187, 191).  §  7  E.  R.  142  (9  Ves.  24). 

I  10  B.  E.  171  (17  Ves.  433). 
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bakoliffe    will  Dot  prevent  a  case  of  election  from  being  raised.    And  all 
Fabktkb.     ^^  cases  from  that  of  Noys  v.  Mordaunt,^  which  is  usually  con- 
sidered as  the  first,  though  I  rather  think  it  is  not  the  first,  case 
on  the  subject,  to  the  present  time,  election  amounts  to  this.     If 
I  choose  to  devise  my  real  estate  to  the  noble  Marquis  opposite, 
I  put  it  in  this  way  because  the  illustration  will  make  it  more 
familiar ;  and  in  the  same  will  I  dispose  of  an  estate  which  is 
not  mine  but  his,  a  court  of  equity  will  say  that  he  shall  take  no 
benefit  from  that  will  unless  he  makes  good  the  whole  of  the 
will :  and  the  noble  Marquis  would  not  take  therefore,  unless  he 
allows  the  whole  of  the  will  to  be  effectual,  i.e.  suffers  his  own  to 
be  disposed  of  according  to  the  will  or  makes  compensation  for 
as  much  as  he  takes  of  mine.     That  is  election.    But  prima 
facie,  it  is  not  to  be  supposed  that  a  testator  disposes  of  that 
which  is  not  his  own.    It  must  be  by  demonstration  plain,  by 
necessary  implication,  meaning  by  that  the  utter  improbability 
that  he  could  have  meant  otherwise,  that  the  case  is  raised.    But 
where  there  is  that  plain  demonstration,  that  necessary  implica- 
tion, then  you  must  give  up  all  to  pass  according  to  the  will,  or 
make  compensation.    But  it  rests  upon  those  contending  for  a 
case  of  election  to  show  that  there  is  that  manifest  plain  demon- 
stration, and  utter  improbability.     So  that  the  question  comes 
to  this,  whether  it  is  just  reasoning  in  this  case  to  say  that  there 
is  that  clear  manifest  declaration  of  intention  which  raises  a  case 
of  election.    Now  it  is  unquestionable  that  if  by  these  words 
[  *180  ]      describing  the  premises  *he  intended  to  devise  a  present  interest 
in  the  premises  in  which  his  first  son  Thomas  had  an  estate  tail, 
that  amounts  to  a  case  of  election ;  but  that  did  not  touch  the 
term  of  ninety-nine  years  for  the  regular  payment  of  the  wife's 
annuity,  nor  the  term  created  for  the  purpose  of  raising  portions. 
The  testator  then  devises  and  bequeaths  a  fee-farm  rent  and  a 
rent  charge,  as  a  provision  for  his  second  son  George.    And  if 
he  had  stopped  there,  this  case  would  have  been  similar  to  that 
of  Blake  v.  Bunbury.l     But  it  does  not  stop  there,  for  he  shows 
that  he  had  in  view  the  settlement  of  1727,  and  declares  that 
this  provision  was  in  addition  to  any  portion  given  to  George  by 
that  settlement  which  he  expressly  ratifies  and  confirms  with  every 
t  2  Yem.  681.  t  Stated  at  length  in  the  judgment,  jpoa^,  p.  46. 
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thing  therein  contained.  Now  in  order  to  raise  a  case  of  election,  Bancliffb 
you  must  either  strike  oat  these  words,  or  you  must  say  that  pabkyits. 
these  words  have  the  same  meaning  as  those  in  Blake  v.  Bunbury^ 
i.e.  that  he  confirms  the  settlement  only  as  far  as  respects  the 
portion  given  by  it  to  George.  Greorge  also  had  an  estate  tail  by 
the  settlement,  and  he  must  be  supposed  to  intend  to  continue 
that,  and  to  destroy  the  estate  tail  of  Thomas,  or  to  confirm  the 
settlement,  except  in  so  far  as  respects  the  estates  to  Thomas  and 
Greorge;  but  he  has  said  that  he  confirms  it  and  every  thing 
therein  contained.  And  upon  what  principle  you  are  to  strike 
out  these  words  of  such  mighty  import,  and  without  any  express 
declaration  to  warrant  it,  is  more  than  I  am  able  to  state.  *  *  * 

My  opinion  is  that,  when  a  ^testator  expressly  confirms  a  [  •i82  ] 
settlement  and  every  thing  therein  contained,  you  cannot,  as 
against  that  express  declaration  of  intention,  take  it  by  conjec- 
ture, call  it  demonstration  plain,  or  necessary  implication,  or 
what  you  will,  but  still  only  conjecture,  that  he  does  not  mean  to 
confirm  :  and  that  you  cannot  reasonably  conclude  that,  because 
he  uses  expressions  which  apply  to  some  and  not  to  others  of  the 
subjects  devised,  he  contradicts  himself,  and  does  not  mean  to 
confirm,  although  he  says  that  he  does  confirm ;  and  all  upon 
the  ground  of  these  nice,  critical  observations.    *    *    * 

[After  further  reference  to  the  provisions  of  the  will,  his  Lord- 
ship continued :] 

The  question  here  is,  have  you  that  demonstration  plain  or  [  186  ] 
necessary  implication,  looking  at  the  whole  of  this  will  as  I  have 
stated  it,  that  he  meant  to  dispose  of  the  estates  tail  of  his  sons 
under  the  settlement,  and  to  convert  them  into  estates  for  life 
only,  with  remainders  to  their  first  and  other  sons  in  tail  ?  Have 
you  that  manifest  declaration  plain  ?  With  respect  to  that,  I  say 
that  it  is  difficult  in  any  case  to  apply  the  doctrine  of  election 
where  the  testator  has  some  present  interest  in  the  estate  dis- 
posed of,  though  it  may  not  be  entirely  his  own.  In  this  case 
he  had  a  present  interest :  he  has  a  manor  in  which,  for  any 
thing  that  appears,  he  had  the  entire  fee  ;  he  has  the  reversion 
in  fee  of  the  whole  estate,  and  he  has  expressly  confirmed  the 
settlement  of  1727  in  all  its  parts ;  so  that  it  was  impossible  in 


46  1818.    H.  L.    6  DOW,  185—187.  [b.b. 


kakcliffb  this  case  to  contend  that  he  forgot  the  settlement,  which,  with 
PABKTN8.    6very  thing  therein  contained,  he  expressly  ratifies. 

There  are  many  cases  under  this  head  ;  but  they  all  amount 
to  what  I  have  already  stated.  One  case  which  I  argued,  in 
1792,  was  referred  to,  that  of  Blake  v.  Bunbury,  1  Ves.  Jr.  515. 
The  case  was  this  :  Sir  Patrick  Blake,  in  a  settlement  made  on 
his  marriage  in  1762,  for  the  considerations  therein  mentioned, 
[  *186  ]  *and  for  making  a  provision  for  the  eldest  son  of  the  marriage, 
granted  to  trustees  and  their  heirs,  a  clear  rent  charge  of  2,0002. 
per  annum  upon  his  estate  in  the  island  of  St.  Christopher's 
payable  half  yearly  out  of  all  and  singular  the  lands,  tenements, 
&c.  in  trust  for  the  first  son  of  the  marriage  in  tail  male ;  re- 
mainder to  the  second  and  other  sons  in  the  same  manner ; 
remainder  to  himself  in  fee.  To  secure  this  rent  charge,  a  term 
of  2,000  years  was  vested  in  other  trustees,  upon  trust,  to  permit 
Sir  Patrick  Blake  to  receive  the  rents,  <tc.  There  was  a  proviso 
that  the  rent  charge  should  cease  if  Sir  P.  Blake  should  settle 
lands  of  equal  value  in  Great  Britain  upon  the  persons  to  whom 
it  was  limited.  By  this  settlement  there  was  also  a  charge  of 
20,0001.  for  the  younger  children,  after  the  death  of  their  mother. 
The  will  was  made  in  1784.  He  had  no  real  estate  in  St.  Chris- 
topher's, except  the  estates  charged.  By  the  will  he  devised  all 
his  real  estates  in  St.  Christopher's  and  Great  Britain  to  trus- 
tees in  fee,  upon  trust,  as  soon  as  conveniently  might  be  after 
his  decease,  to  convey  those  estates  for  a  term  of  500  years,  and 
subject  to  that,  to  the  use  of  his  eldest  son  in  strict  settlement ; 
remainder  in  the  same  manner  to  his  second  and  third  sons,  and 
to  his  daughters  successively,  with  other  remainders  over,  with 
directions  that  all  persons  who  were  to  take  should  take  the 
name  of  Blake  ;  and  it  was  contended  that  the  eldest  son  must 
make  his  election  :  and  to  show  your  Lordships  upon  what  nice 
grounds  these  cases  are  sometimes  argued,  it  was  contended,  that 
this  was  not  like  a  devise  of  an  estate,  A.  and  another,  B.  but 
[  ^137  ]  that  the  2,000Z.  rent  ^charge  was  not  parcel  of  the  estate ;  that 
he  must  mean  lands ;  and  that  he  had  nothing  of  his  own  but 
the  lands.  Then  the  testator  in  that  case,  after  specifying  the 
trusts  of  the  500  years'  term,  makes  another  provision  for  his 
eldest  son  out  of  an  estate  in  Montserrat,  and  gives  him  his  house 
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in  Portland  Place,  and  then  follows  a  very  material  clause:  "And    Ranolipfe 
I  do  hereby  ratify  and  confirm  the  settlement  whereby  my     pamtns. 
younger  children,  J.  H.  Blake,  and  Annabella  my  daughter,  by 
my  former  wife,  are  entitled  to  20,000Z.  in  equal  proportions ; " 
and  it  was  argued  there,  as  it  might  be  here  with  respect  to 
George  and  Ann,  that  if  he  meant  to  confirm  it  in  that  particular, 
and  not  in  other  respects,  a  case  of  election  arose.    But  that  is 
not  the  whole ;  for  he  further  says :  ''So  far  as  the  same  relates 
to  my  said  children."     So  then  he,  having  no  present  interest  in 
the  St.  Christopher's  estate,  gives  these  interests,  and  takes  notice 
of  the  settlement,  and  confirms  it,  so  far  as  relates  to  the  younger 
children ;  from  which  it  was  argued  that  he  did  not  mean  to 
confirm  it,  in  all  respects,  as  he  has  here  done,  when  he  says, 
that  he  confirms  it  and  everything  therein  contained.   The  Court 
says :  "  It  is  the  settled  doctrine  of  a  court  of  equity,  and  agreed 
on  all  sides,  that  no  man  shall  be  allowed  to  disappoint  a  will 
under  which  he  takes  a  benefit.    To  put  the  strongest  instance 
at  once,  if  a  man  takes  upon  himself  to  devise  to  B.  lands  to 
which  he  has  no  colour  of  title,  and  which  are  in  the  possession, 
or  are  the  inheritance  of  A.  to  whom  some  part  of  the  testator's 
estate^  real  or  personal,  is  also  devised;  A.  must  either  ^renounce,      [  ""iss  ] 
to  the  extent  of  his  own  estate,  the  estate  devised,  or  must  con- 
vey his  own  estate  to  B.    It  is  but  a  modification  of  the  same 
case,  where  a  man  has  subjected  his  estates  to  special  limita- 
tions or  incumbrances,  and  by  his  will  makes  a  new  disposition 
of  the  same  estate,  free  and  discharged  from  the  incumbrances, 
or  under  different  limitations :  the  incumbrancers  deriving  other 
interests  under  the  will,  if  they  will  take  by  it,  must  not  disap- 
point it ;  but  must  permit  the  estate  to  go  in  the  new  channel 
and  as  free  from  incumbrances  as  the  testator  intended.     There- 
fore, as  to  the  argument  from  the  supposition,  that  this  had  been 
a  mortgage  instead  of  a  rent  charge,  if  it  was  so,  and  the  estate 
had  been  disposed  of  by  the  testator,  free  from  the  mortgage,  the 
case  would  be  the  same,  only  in  different  words,  for  a  mortgage 
comes  under  the  head  of  incumbrance.     This  putting  a  devisee 
to  his  election,  however  reasonable  and  just  it  may  be,  was  cer- 
tainly a  very  strong  operation  of  a  court  of  equity  ;  and  I  agree, 
the  intent  of  the  testator  to  dispose  of  that  which  is  not  his. 


48  1818.    H.  L.    6  DOW,  188—190.  [b.b. 

Rakoliffb  ought  to  appear  upon  the  will,  with  such  explanation,  however, 
Pabktnb.  <>*  the  primd  facie  appearance  as  the  law  admits ;  and  that  it 
ought  to  appear  by  declaration  plain  or  necessary  conclusion 
from  the  circumstances :  and  no  man  ought,  under  pretence  of 
this  rule,  to  be  spelt  or  conjectured  out  of  his  property.  But  as 
on  the  one  hand  we  are  not  to  do  it  by  conjecture ;  so  on  the 
other,  we  are  not  to  refuse  our  assent  to  that  moral  certainty  and 
[  *189  ]  demonstration  which,  in  such  cases  as  the  ^present,  the  general 
object  of  both  instruments,  the  nature  of  the  subject,  the  scope 
and  purview  of  the  will,  the  observations  upon  the  particular 
clauses,  and  the  force  of  the  expressions  construed,  according  to 
their  natural  import,  may  produce."  The  Court  was  of  opinion 
that  that  was  a  case  of  election.  These  are  the  principles,  and 
such  the  determination. 

Here  it  was  not  necessary  to  mention  the  reversion.  I  think, 
it  would  pass  under  the  general  words,  whether  particularly 
mentioned  or  not,  for  we  must  suppose  that  the  testator  meant 
to  pass  all  belonging  to  himself  that  may  be  included  in  the 
words.  But  I  ask  whether,  looking  at  the  whole  of  this  will 
tsklen  together,  it  can  be  justly  said,  that  the  testator  meant  to 
pass  an  immediate  interest,  having  the  reversion  only  ?  This  is 
a  case,  in  which  the  testator  expressly  declares  that  he  means  to 
confirm  the  settlement  and  everything  contained  in  it ;  and  not 
one  in  which  he  says  that  he  confirms  it  in  one  particular, 
leaving  it  open  to  the  inference,  that  he  means  to  destroy  it  in 
all  other  respects.  That  is  not  all.  It  is  the  case  of  a  testator 
making  a  provision  for  his  younger  children,  in  addition  to  that 
which  they  had  under  the  settlement,  and,  at  the  same  time, 
confirming  the  settlement  not  as  to  them  only,  but  as  to  every 
thing  therein  contained;  and  not  only  that,  but  of  a  testator 
who  had  a  manor  which  would  satisfy  the  words  of  the  devise. 

I  do  not  deny,  no  man  can  reasonably  deny,  that,  if  the 
testator  had  been  asked,  when  he  made  his  will,  and  it  had 
been  read  over  to  him,  whether  he  meant  to  devise  the  reversion 
[  *190  ]  only,  or  the  possession  *also,  he  could  not  but  admit  that  with 
respect  to  these  boon  coals,  and  some  other  minor  particulars, 
there  was  an  ambiguity.  But  what  can  you  do  in  a  case  where 
he  himself  has  expressly  declared  that  he  did  not  mean  to  dispose 
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of  that  which  was  not  his  own ;  and  confirms  the  settlement  and 
every  thmg  therein  contained. 

If  then  there  is  an  ambiguity,  we  mast,  notwithstanding, 
confirm  the  settlement  in  all  respects  as  the  testator  himself  has 
done,  and  my  humble  opinion  on  that  point  is  exactly  the  same 
as  it  was  in  1809. 

[Upon  a  subsequent  day,  Lord  Eldon,  L.C.  delivered  judg- 
ment upon  the  second  point,  which  had  been  argued  with 
reference  to  the  Leake  and  Thorpe  estates.  It  is  thought 
sufficient  to  retain  the  following  passages  of  general  interest  in 
this  portion  of  the  judgment,  which  turned  principally  upon  the 
special  facts  and  circumstances  of  the  case :] 

Lord  Eldon,  L.C. : 

A  person  who  has  notice  of  an  instrument  has  notice  of  every 
thing  which  the  instrument  leads  him  to  know.  But  suppose 
the  instrument  mentions  only  **  all  my  real  estate  "  generally, 
without  specifying  this  particular  estate,  though  it  might  have 
been  included; — and  I  had  been  told  that  the  notion  that  it 
was  included  had  never  been  acted  on,  but  the  contrary  down  to 
the  present  time,  day  by  day,  to  ^negative  every  inference  that 
it  was  included, — who  can  say  that  I  would  be  affected  with 
notice  that  it  was  included,  as  we  understand  notice  in  equity. 


Ranoliffb 

V. 

Pabktks. 


March  4. 


[228] 


[  ^229  ] 


Then  it  is  said  that  he  should  have  pleaded  that  he  was 
a  purchaser  for  valuable  consideration  without  notice. 
Certainly  thera  is  a  great  difference  in  point  of  prudence 
between  pleading  this,  and  running  the  risk  of  what  may 
appear  at  the  hearing.  If  a  man  buys  an  estate,  and  a  bill  is 
filed,  and  a  title  shown  to  relief,  he  may  plead  that  he  is  a 
purchaser  for  valuable  consideration  without  notice;  and  he 
must  support  his  plea  by  denying  all  the  circumstances  from 
which  notice  may  be  implied :  and  if,  after  all  that  can  be  said 
to  charge  him  with  notice,  he  is  hardy  enough  to  swear  that  he 
had  no  notice,  and  to  deny  all  the  circumstances ;  and  he  does 
plead,  and  refuses  to  try  the  question  in  any  other  way,  then  it 
must  rest  very  much  with  his  own  conscience.    But  if  he  for- 

R.B. — VOL.  XIX.  B 


[230] 


50 


1818.    H.  L.    6  DOW,  280. 


LB.B. 


Rakcliffb    bears  to  plead,  and,  if  it  turns  out  in  the  progress  of  the  suit 
Parktkb.     that  he  was  a  purchaser   for   valuable   consideration  without 

notice,  it   is  too  much  to  deprive  him  of   the  effect  of  that. 

merely  because  he  does  not  stop  the  suit  at  first,  if  it  be  so 

in  fact. 

Decree  affirmed. 


1818. 
March  18. 

Lord 
Bldov,  L.C. 


Ibbland. — ^Appeal  from  thb  Goubt  of  Exchbqubb. 
BANK  OF  IRELAND   v.  BERESFORD.f 

(6  Dow,  233—257.) 
Discharge  of  surety  by  giving  time  to  principal. 

[It  is  thought  sufficient  in  this  case  to  give  the  following 
extract  from  the  judgment  delivered  by  Lord  Eldon,  L.  C] 


[  288  3  *    *    With  respect  to  principal  and  surety  in  a  bond  where 

the  creditor  enters  into  an  agreement  or  binding  contract  with 
the  principal  debtor,  to  give  him  further  time  without  the  con- 
currence of  the  surety,  the  surety  is  discharged ;  as  the  creditor 
by  his  new  contract  destroys  the  benefit  which  the  surety  had 
under  the  former  contract,  as  he  puts  it  out  of  his  own  power  to 
make  good  his  engagement  to  enforce  immediate  payment  from 
the  principal,  when  the  surety  would  have  a  right  to  require 
him  to  do  so.  But  special  circumstances  may  vary  even  that, 
as  in  the  case  in  18  Yes.t  which  I  ought  not  to  rely  upon  as 
authority,  being  a  decision  of  my  own,  but  which  was  sanctioned 
by  a  decision  of  Lord  Thurlow.  It  was  said  there,  that  unless  the 
alteration  of  the  time  and  mode  of  payment  extended  to  the  surety, 
so  as  to  prevent  his  enforcing  immediate  pajrment,  the  contract 
could  mean  nothing.  But  the  parties  must  be  allowed  to  judge 
of  that ;  and  there  may  be  many  cases  in  which  individuals 
may  think,  that  having  obtained  delay  as  against  the  creditor, 
they  may  leave  the  matter  open  as  to  the  surety,  trusting  to  his 
feelings  that  he  will  not  distress  them. 


t  The  latest  authority  of  im- 
portance on  this  subject  is  Botue  v. 
Bradford  BanJeing  Co.,   '94,  A.   C. 


686,  6  E.  349,  63  L.  J.  Ch.  890. 

X  BotUtbee  y.  Stubha,  11  R.  B.  41 
(18  Yes.  20). 
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CHANCERY. 


ABKAHALL  v.  BUBB.  i679. 

(2  Swanston,  172,  n,— 173,  n.)  "^^^  ^- 

IgDA 

Equitable  Waate— Injunction.  y     1» 


The  bill  supposed  the  defendant's  wife  to  be  tenant  in  tail 


Lord 


after  possibility,  by  the  provision  of  a  former  husband,  and     Nottino- 
prayed  she  might  be  restrained  from  committing  waste;  the     ,  ,.'   '  I 
defendant  demurred ;  yet  I  ordered   him  presently  to  answer 
quoad  the  house  and  trees  about  it,  pro  bono  pMico ;  but  the 
next  morning  I  ordered  him  to  *answer  the  whole  bill,  upon  the    t*  173, «.  ] 
reason  of  the  case,  Skelton  v.  Skelton,f  because  tensmt  after 
possibility  has  only  impunitatem,  not  jus  in  arboribtis,  for  he  in 
reversion  may  have  a  trover  when  they  are  felled. 

The  importunity  of  the  parties  being  great,  I  restrained  only         ^^®<^- 

mischievous  waste,  which  might  deface  the  seat,  but  gave  way      " ' 

that  trees  marked  out  by  the  ancestor  for  payment  of  his  debts 
might  be  felled;  yet  I  continued  in  the  same  opinion,  that  where 
he  in  the  reversion  might  have  a  trover  for  the  trees  when  felled, 
there  the  Court  ought  to  grant  an  injunction  to  stay  the  felling, 
and  that  I  took  to  be  this  case ;  and  I  observed  that  the  opinion 
that  tenant  after  possibility  is  dispunishable  of  waste,  was  an 
addition  to  Mr.  Littleton,  and  no  part  of  the  original  text ;  but, 
however,  it  is  one  thing  to  have  impunity,  and  another  to  claim 
right  in  the  trees ;  the  very  act  of  the  party  who  grants  an 
estate  without  impeachment  of  waste,  has  not  always  been 
understood  to  transfer  a  property  in  the  trees,  as  may  appear  by 
Herlakenden's  case ;  and  so  at  this  day,  the  usual  form  of  con- 
veyances is,  after  the  words  without  impeachment  of  waste,  to 
add  a  clause,  and  with  full  power  and  authority  to  do  and  to 
commit  waste,  which  shows  that  this  is  taken  to  be  somewhat 

t  A  case  noted  in    2  Swanston,      possibility    for    ordinary    waste. — 
170  n.  which  merely  tamed  upon  the      O.  A.  S. 
liability  of  a  tenant  in    tail  after 
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Abbahall  more  than  the  former  words  do  necessarily  imply ;  and  the  case 
BuBB.  is  put  in  my  Lord  Dyer,  where  an  estate  without  impeachment 
of  waste  was  granted  upon  condition  not  to  commit  voluntary 
waste,  and  held  to  be  a  good  condition,  and  consistent  with  the 
grant.  If  the  act  of  the  party  be  so  tenderly  construed  to  pre- 
vent waste,  the  act  of  the  law  ought  to  be  bounded  with  more 
circumspection.  But  hereafter,  when  any  such  case  shall 
happen  again,  it  may  befit  to  direct  that  a  trover  and  conversion 
be  brought  for  felling  some  oaks,  which  shall  be  admitted  to  be 
cut ;  and  as  the  law  shall  be  juiiged  in  a  trover,  accordingly  to 
grant  or  deny  a  perpetual  injunction,  and  in  the  meantime  to 
stay  waste. — Lord  Nottingham's  MSS. 


1818. 

July  A. 

RolU  Court. 

Plumeb, 

M.R. 

[m] 


CUDDINGTON  v.  WITHY. 

(2  Swanston,  174—180.) 

A  sequestrator  being  in  possession  of  a  rectory,  under  a  sequestration 
issued  by  a  creditor  of  the  rector,  a  second  creditor  having  obtained  a 
subsequent  sequestration,  is  entitled  to  an  account  in  equity  against 
the  first  sequestrator,  and  payment  of  the  surplus  after  satisfaction  of 
the  first  creditor ;  nor  are  prior  incumbrancers  who  have  not  obtained 
sequestration  necessary  parties  to  the  suit. 

The  bill  stated,  that  Dymoke  being  indebted  to  the  plaintiff  in 
the  sum  of  181Z.  129.  for  goods  sold,  gave  a  bill  of  exchange, 
accepted  by  Thomas  Banks,  for  that  sum,  which  not  being  paid, 
the  plaintiff  brought  an  action  against  Dymoke  and  Banks, 
which  was  compromised  on  their  executing  a  warrant  of  an 
attorney,  dated  the  28rd  of  November,  1811,  authorising  judg- 
ment to  be  entered  against  them,  or  either  of  them,  for  600{., 
with  a  defeasance  indorsed,  declaring  that  the  warrant  of 
attorney  was  given  for  securing  payment  to  the  plaintiff  of  2972. 
(being  the  amount  of  the  principal  of  the  debt  and  interest,  and 
the  costs  of  the  action),  with  interest  and  costs,  &c. ;  that  pay- 
ment not  being  made  on  the  80th  of  April,  1812,  the  plaintiff 
caused  judgment  to  be  entered  up  against  Dymoke  and  Banks, 
and  a  writ  of  fieri  facias  to  be  issued  against  Djrmoke,  indorsed 
to  levy  8072.  4«.  2(2. ;  that  the  sheriff  made  a  return  that  Dymoke 
was  a  beneficed  clerk,  having  no  lay  fee,  nor  any  goods  nor 
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chattels  in  his  bailiwick,  whereof  he  could  cause  the  debt  or  Cuddingtok 
damages  to  be  levied,  but  was  the  rector  of  certain  rectories  in  witht. 
the  county  of  Lincoln,  having  glebe  and  glebe  lands,  and  tithes 
belonging  thereto  of  great  value :  that  upon  the  return  made  by 
the  sheriff,  the  plaintiff  obtained  from  the  defendant,  the  Bishop 
of  Lincoln,  a  writ  of  sequestration,  dated  the  10th  of  July,  1812, 
authorising  and  requiring  certain  persons  named  by  the  plaintiff, 
to  sequester  the  fruits,  tithes,  &c.  of  the  rectories,  and  to  *render  L  ^i^s  ] 
a  true  account,  &c.  when  required,  but  subject  and  without  pre- 
judice to  two  former  sequestrations,  granted  on  the  26th  of 
November,  1811,  the  plaintiff,  together  with  a  surety,  entering 
into  a  bond  in  the  penalty  of  1200Z.  to  the  bishop,  for  faithfully 
collecting  and  accounting,  &c.,  and  causing  the  cures  of  the 
churches  to  be  duly  supplied  in  divine  offices  and  other  requi- 
sites ;  that  the  two  former  sequestrations  were  issued,  one  at  the 
suit  of  the  defendant  Ann  Osbom  to  levy  126Z.,  and  the  other  at 
the  suit  of  the  defendant  Bichard  Osbom  to  levy  89Z.,  and  were 
respectively  directed  to  the  defendant  Bobert  Withy,  as  the 
sequestrator ;  that  Withy  entered  on  the  rectories,  and  into  the 
receipt  of  the  tithes  and  emoluments,  and  had  ever  since  con- 
tinued in  possession ;  and  that  the  whole  debt  remained  due  to 
the  plaintiff. 

The  bill  prayed  an  account  of  what  was  due  to  the  defendants, 
Ann  Osbom  and  Bichard  Osborn,  for  principal,  interest,  and 
expenses  of  the  writs  of  sequestration,  and  of  the  tithes  and 
profits  of  the  rectories  received  by  the  defendant  Withy  as  such 
sequestrator,  or  by  his  order,  &c.,  and  of  the  application  thereof; 
and  that  the  surplus  of  the  money  so  received,  after  satisfying 
the  prior  sequestrations,  or  a  competent  part  of  such  money, 
might  be  paid  to  the  plaintiff,  in  satisfaction  of  his  debt,  or  that 
the  writs  of  sequestration  of  November,  1811,  might  be  dis- 
charged, and  that  the  plaintiff  or  his  sequestrator  might  be  let 
into  the  possession  or  receipt  of  the  tithes  or  profits  of  the 
rectories. 

Ann  Osbom  and  Bichard  Osborn,  by  their  answer,  stated  that 
the  sequestrations  of  the  26th  of  November,  1811,  were  issued 
not  for  the  purpose  of  levying  the  sums  mentioned  in  the  bill, 
but  to  levy  the  whole  of  the  fmits,  tithes,  &c.  of  the  rectories, 
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GuDDivGTON  and,  after  sapplying  *the  cures  with  divine  offices,  Sec,  to 
wiTHT.  account  for  the  surplus  to  the  Bishop  of  Lincohi ;  that  by  two 
r  0276  1  indentures  of  the  7th  of  December,  1808,  Dymoke  granted  to 
Ann  Osbom,  in  consideration  of  700!.,  an  annuity  of  1262.,  and 
to  Richard  Osborn,  in  consideration  of  494!.,  an  annuity  of  89/., 
both  annuities  being  charged  upon  the  rectories,  dbc,  and  pay- 
able during  the  joint  lives  of  Dymoke  and  T.  G.  B.,  and  Dymoke 
executed  two  warrants  of  attorney  to  confess  judgment  for  1400Z. 
and  9882.  respectively ;  that  the  annuities  being  in  arrear,  the 
defendants  caused  the  two  sequestrations  to  be  issued,  and 
Withy,  as  their  agent,  was  appointed  sequestrator :  and  Withy 
and  the  defendants  executed  bonds  to  the  Bishop  of  Lincoln, 
conditioned  for  Withy  duly  collecting  and  accounting ;  admitted 
that  Withy  collected  considerable  sums,  but  not  more  than 
sufficient,  as  the  defendants  believed,  to  pay  the  sums  for  which 
the  writs  of  sequestration  issued,  or,  at  least,  other  incumbrances 
prior  to  the  date  of  the  plaintiff's ;  and  submitted  that  if  there 
were  any  surplus,  after  payment  of  the  annuities  to  the  defen- 
dants, and  the  prior  incumbrances,  the  defendants  and  Withy 
were  required  by  their  bonds  to  account  for  the  same  to  the 
Bishop  of  Lincoln,  or  his  vicar-general  on  his  behalf.  Their 
answer  also  stated  proceedings  in  two  suits  instituted  by  Dymoke 
against  them  respectively,  to  impeach  their  security. 

Withy's  answer  was  to  the  same  effect ;  and,  stating  that  he 
was  merely  a  trustee,  submitted  that  the  prior  incumbrancers, 
the  annual  demands  of  whom  exceeded  the  annual  value  of  the 
livings,  were  necessary  parties. 

The  Bishop  of  Lincoln,  admitting  the  sequestrations,  professed 
to  be  a  stranger  to  the  other  matters  in  question,  and  hoped  that 
the  Court  would  give  proper  order  for  the  supply  of  the  churches 
in  divine  offices,  &c. 


[  177  ]  Sir  Samuel  Romilly  and  Mr.  RoupeU  for  the  plaintiff. 


«  «   » 


Afr.  Hart  and  Mr.  Seton  for  the  defendants : 

*  *  A  creditor  seeking  equitable  relief  against  property 
subject  to  specific  incumbrances,  can  obtain  it  only  on  the 
principle  of  redemption.     The  sequestrator  submits  whether  the 
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Court  can  authorise  payment  to  the  plaintiff  in  the  absence  of  Cuddixoton 
prior  incumbrancers,  and  without  affording  to  them  an  oppor-      witht. 
tunity  to  assert  their  rights. 

The  Master  of  the  Bolls: 

I  apprehend  that  this  fund  must  be  paid  among  the  persons 
^ho  have  taken  out  sequestration;  the  Court  knows  not  the 
existence  of  incumbrances  which  the  parties  have  not  followed 
with  execution,  and  made  ^available.  The  surplus  in  the  bands  [  ^178  ] 
of  the  sequestrator  would,  before  the  second  sequestration,  have 
been  payable  to  Dymoke.  The  incumbrances  are  not  proved  in 
the  cause;  supposing  their  existence,  the  creditors  have  not 
rendered  their  securities  effectual.  Are  they  to  stand  by  and 
protect  the  surplus  for  ever,  not  taking  it  themselves,  but  pre- 
venting its  being  paid  to  all  those  who  have  used  due  diligence  ? 
I  presume  that  the  churches  are  provided  for  under  the  original 
sequestration ;  that  is  always  a  primary  object.  The  plaintiff  is 
entitled  to  an  account  against  the  sequestrator.     *    *    * 


The  ATTOENEY-GENEEAL  v.  LEPINE.t 

(2  SwaiiBtoxi,  181—183;  8.  C.  1  WUb.  466.) 

Besiduary  estate  bequeathed  to  the  minister  and  churdi-officers  of  a 
pariah  in  Scotland,  for  charitable  purposes,  was  directed  to  be  inyested 
in  stock,  in  the  name  of  the  Accountant-General,  and  the  dividends  to 
be  paid  from  time  to  time  to  the  minister  and  church-officers  of  the 
pariah ;  but  the  Courts  of  Scotland  haying  jurisdiction  to  administer 
the  charity,  an  order  confirming  the  Master's  report,  in  approbation  of  a 
scheme,  was  reyersed. 

John  M'Nabb,  late  of  Mile  End,  in  the  county  of  Middlesex, 
by  his  will,  dated  the  8th  of  May,  1800,  bequeathed  a  moiety  of 
the  residuary  estate  in  these  words:  ''To  be  laid  out  in  the 
public  funds,  or  some  such  security,  on  purpose  to  bring  one 
annuity,  income,  or  interest,  for  the  benefit  of  a  charity  or 
school,  for  the  poor  of  the  parish  of  Dollar,  and  shire  of  Clack- 
mannan, where  I  was  bom,  in  North  Britain,  or  in  Scotland ; 

t  Be  Davis  (1889),  61  L.  T.  430. 


1818. 
June  22. 

Lord 
Eldov,  L.C . 

[181] 
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Attobnky- 
General 

Lepinb. 


[  •182  ] 


that  I  give  and  bequeath  to  the  minister  and  church  of  the  said 
parish  for  ever,  say  to  the  minister  and  church-officers  for  the 
time  being,  and  no  other  person  shall  have  power  to  receive  the 
annuity  but  the  aforesaid  officers  for  the  time  being,  or  their 
agent  appointed  for  the  time  by  them." 

An  information  and  bill  having  been  filed  in  1808,  by  the 
minister  and  elders  of  the  parish  of  Dollar,  ^against  M'Nabb's 
executors,  by  the  decree  made  at  the  hearing  for  farther  direc- 
tions, on  the  8th  of  August,  1805,  it  was  ordered  that  the  Master 
should  approve  a  scheme  for  carrying  the  charity  into  execution, 
and  that  the  relators  and  plaintiffs  should  be  at  liberty  to  lay 
proposals  before  the  Master  for  that  purpose. 

On  the  22nd  of  February,  1815,  the  Master's  report,  approving 
a  proposal,  was  confirmed,  and  it  was  ordered  that  the  scheme 
therein  stated  should  be  carried  into  execution. 

From  these  decretal  orders,  the  Attorney-General  and  the 
relators  appealed,  insisting  that  the  information  and  bill  prayed 
no  directions  for  carrying  the  charity  into  execution,  and  that 
the  Court  never  gives  directions  for  establishing  a  charity  in 
Scotland,  but  directs  the  money  to  be  paid  to  the  trustees,  who 
must  administer  it  according  to  the  law  of  Scotland,  and  under 
the  direction  of  the  Court  of  Session,  in  case  it  becomes  necessary 
to  resort  to  any  Court  for  direction. 


The  Solicitor-OenercU,  Sir  Samuel  RomUly^  and  Mr.  Bell^  in 
support  6l  the  appeal. 


[•183] 


The  Lord  Chakcellor: 

I  have  always  understood  that  where  a  charity  is  to  be 
administered  in  Scotland,  this  Court  does  not  take  into  its  own 
hands  the  administration.  The  gift  being  for  the  foundation  of 
a  Scottish  charity,  is  certainly  good  ;  but  the  Courts  in  Scotland 
would  have  to  determine  *what  kind  of  school  or  charity  should 
be  established.! 


The  decree  (reversing  the  former  orders,  so  far  as  they  con- 
t  Provost,  <fec.  of  Edinburgh  v.  Auhery,  Amb.  236. 
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firmed  the  Master's  report,  and  directing  an  execution  of  the    attobnbt- 
scheme  approved  by  him)  ordered  various  sums  of  stock,  consti-         \, 
tuting  a  moiety  of  the  testator's  estate,  to  be  sold,  and  the  money      ^epikb. 
arising  from  the  sale  to  be  laid  out  in  the  purchase  of  8  per  cent. 
consols,  in  the  name  of  the  accountant-general,  in  trust  in  the 
cause ;  the  dividends  "  to  be  paid  from  time  to  time  to  the  de- 
fendant, the  Rev.  A.  Mylne,  and  to  the  relators,  and  the  plain- 
tiffs, J.  Gibson,  J.  Christie,  and  R.  Smith,  or  such  other  person 
or  persons  who,  for  the  time  being,  shall  be  the  minister  and 
church-oflBcers  of  the  said  parish  of  Dollar,  to  be  by  them  appUed 
for  the  benefit  of  a  charity  or  school  for  the  poor  of  the  said 
parish  of  Dollar,  pursuant  to  the  will  of  the  said  testator,"  &c.  f 


MAYHEW  AND   GENT  v. 

(2  Swanston,  185—193 ;  8.  C. 


CEICKETT.J 

1  WilB.  424.) 


A  creditor,  whose  debt  is  secured  by  a  warrant  of  afctomey,  having 
received  promissory  notes  from  the  debtor  and  two  sureties,  and  after- 
wards entered  up  judgment  and  taken  the  goods  of  the  debtor,  and 
without  the  knowledge  of  the  sureties,  withdrawn  the  execution,  has 
discharged  the  sureties ;  but  a  subsequent  promise  to  pay  the  debt  by 
one  surety,  knowing  that  the  execution  has  been  withdrawn,  renews 
his  liability. 

Right  of  contribution  between  co-sureties,  whether  by  separate  instru- 
ments, or  by  the  same  instrument. 

Distinction  between  a  creditor  remaining  passive,  and  taking  out  and 
withdrawing  execution. 

A  creditor  cannot  avail  himself  of  security  obtained  under  an  agree- 
ment, for  a  further  advance,  which  he  afterwards  refuses. 

The  bill  stated,  that  in  August,  1814,  Charles  Batteley,  being 
indebted  to  the  defendants,  his  bankers,  in  the  amount  of  1,0002. 
or  thereabout,  secured  by  a  warrant  of  attorney  to  confess  judg- 
ment, the  defendants  agreed  to  advance  to  him  the  further  sum 
of  SOOI.  on  condition  of  his  procuring  two  persons  as  sureties  for 
the  repayment  thereof,  and  also  of  the  former  balance ;  *and  the 
plaintiffs  having  agreed  to  become  sureties,  two  promissory  notes 
for  6502.  each,  payable  to  the  defendants  on  demand,  dated  the 

t  Beg.  lib.  A.  1817,  fol.  1601.  D.  615,  51  L.  J.  Oh.  690. 

}  Forbes  v.  Jackwn  (1882),  19  Gh. 


1818. 

April  S,9,ll, 

14. 

Lord 
Eldov,  L.G. 

[186] 


[  'ise  ] 
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Mathew  20th  of  August,  1814,  were  signed,  one  by  Batteley  and  Mayhew, 
Orickbtt.  the  other  by  Batteley  and  Gent ;  that  the  plaintiffs  had  lately 
discovered  that  the  defendants  did  not  advance  the  further  sum 
of  9001.  nor  any  part  of  it ;  that  in  November,  1814,  the  defen- 
dants entered  up  judgment  on  the  warrant  of  attorney  against 
Batteley,  and  issued  execution  thereon,  and  entered  into  posses- 
sion of  his  dwelling  house,  and  the  stock  in  trade  and  other 
effects  therein,  and  after  continuing  several  days  in  possession, 
without  consulting  or  apprizing  the  plaintiffs,  withdrew  the 
execution,  Batteley  paying  the  expenses ;  and  that  in  August, 

1815,  Batteley  again  becoming  embarrassed,  the  defendants  for 
the  first  time  applied  to  the  plaintiffs  for  payment  of  the  promis- 
sory notes,  which  the  plaintiffs  refused ;  and  in  Michaelmas  Term, 

1816,  the  defendants  commenced  actions  against  them. 

The  bill,  charging,  that  the  notes  ought  in  equity  to  be  con- 
sidered as  void  and  given  without  consideration ;  that  by  with- 
drawing the  execution  against  Batteley,  the  defendants  had 
released  the  plaintiffs  ;  that  Gent  never  requested  the  defendants 
not  to  press  for  payment  of  Batteley's  debt ;  and  that  if  Mayhew 
made  such  request,  it  was  in  ignorance  that  the  execution  had 
been  withdrawn,  prayed  that  the  defendants  might  be  decreed  to 
deliver  the  promissory  notes  to  the  plaintiffs,  and  indemnify  the 
plaintiffs  against  them,  and  be  enjoiaed  from  proceeding  in  the 
actions  at  law. 

The  defendants,  by  their  answer,  stated,  that  being  dissatisfied 
with  the  large  balance  due  from  Batteley,  they  informed  him 
that  unless  he  procured  a  joint  note  from  persons  of  responsi- 
[  *187  ]  bility  they  would  take  possession  *of  his  effects ;  and  Batteley 
promising  to  give  unexceptionable  security,  the  defendants  added 
that  if  they  were  satisfied  with  the  security,  they  might  advance 
800{.  more;  that  when  Batteley  brought  the  two  promissory 
notes,  the  defendants  said  that  they  should  make  no  further 
advance  till  they  had  satisfied  themselves  of  the  security,  and 
after  inquiry,  refused  an  advance ;  and  admitting  that  the  execution 
was  withdrawn  at  the  request  of  Batteley  on  the  6th  of  November, 
1814,  the  defendants  not  thinking  it  necessary  to  consult  or  apprize 
the  plaintiffs,  who  were  not  informed  of  the  existence  of  the 
warrant  of  attorney,  further  stated,  that  on  the  application  of 
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the  plaintiffB  in  August,  1815,  May  hew  promised  to  pay  his  note  Mayhbw 
in  September  following,  and  at  that  time  came  to  the  defendants,  cbickett. 
representing  that  it  was  not  convenient  then  to  take  up  his  note, 
but  promised  to  pay  it  at  Christmas,  if  they  would  wait  till 
then:  denied  that  they  gave  time  and  indulgence  to  Batteley  to 
pay  the  debt  secured  by  the  promissory  notes,  except  by  with- 
drawing the  execution  ;  and  stated  that  on  the  14th  of  February, 
1816,  Mayhew  promised,  in  the  presence  of  two  persons  named, 
to  take  up  the  note  for  which  he  became  answerable,  on  or  before 
Lady-day  following,  and  before  that  promise,  Mayhew  knew  that 
the  defendants  had  taken  possession  of  Batteley's  effects  under 
the  execution,  and  had,  at  the  request  of  Batteley  and  his  friends, 
abandoned  the  same,  and  relied  upon  the  notes  as  a  security  for 
the  balance  then  due  to  them ;  and  the  defendants  stated  that 
they  had  heard  and  beheved  that  at  the  time  of  such  promise, 
Mayhew  was  in  possession  of  a  warrant  of  attorney  given  to  him 
by  Batteley  to  secure  the  payment  of  the  650Z.  and  interest,  and 
that  Batteley  soon  afterwards  committed  an  act  of  bankruptcy, 
which  prevented  Mayhew  from  taking  execution  against  his 
effects. 

The  defendants  had  recovered  a  verdict  against  the  plaintiff  [  188  ] 
Mayhew,  before  the  common  injunction  was  obtained  for  want  of 
answer.  On  a  motion  after  filing  the  answer,  to  dissolve  the 
injunction,  the  Lord  Chancellor,  by  order  of  the  ISth  of 
December,  1817,  continued  it,  with  liberty  to  the  defendants  to 
proceed  to  trial  against  Mrs.  Gent.  The  defendants,  having 
declined  to  proceed  to  trial,  not  intending  to  prosecute  their 
claim  against  Mrs.  Gent,  now  moved  to  dissolve  the  injunc- 
tion. 

Sir  Arthur  Piggott  and  Mr.  Treslove,  in  support  of  the 
motion,  insisted  that  the  grounds  on  which  the  plaintiffs  rested 
their  equity,  the  want  of  consideration  for  the  notes,  and  the 
abandonment  of  execution  by  the  principal  creditor,  formed  a 
legal  defence,  and  cited  Hoare  v.  ContencinA 

Mr.  Hart  and  Mr.  I  ,  against  the  motion,  argued 

t  1  Br.  0.  C.  27.  t  Blank  in  original  report.— F.  P. 
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Mayhew     that  the  concurrent    jurisdiction  of  courts  of  equity  was  not 
Grickett.    excluded  by  the  novel  equitable  doctrines  of  courts  of  law  ;  and 

that  the  question  of  fraud  in  obtaining  the  notes  was  peculiarly 

proper  for  a  court  of  equity. 

The  Lord  Chancellor: 

On  the  motion  for  an  injunction,  two  grounds  were  taken : 
first,  that  the  principal  debtor  being  indebted  to  the  defendants 
in  1,000Z.,  the  contract  on  which  these  notes  were  given  was, 
that  if  he  should  produce  securities  for  1,800Z.,  the  defendants 
would  advance  SOOZ.  in  addition  to  the  eidsting  debt.  In  con- 
sidering the  question  whether  there  was  that  agreement,  we 
must  not  lose  sight  of  the  fact,  that  security  was  given  for  the 
exact  sum  of  1,800Z. ;  and  if  such  was  the  transaction,  I  am  not 
[  *189  ]  quite  prepared  to  say  that  the  sureties  could  not  *avail  them- 
selves of  their  non-liability  at  law  as  well  as  in  equity,  speaking 
of  law  at  this  day  ;  for  many  questions,  (questions,  for  example, 
on  marriage  brokage  bonds,  and  on  lost  deeds,)  formerly  exclu- 
sive subjects  of  equitable  jurisdiction,  have,  since  Lord  Mans- 
field's time,  become  subjects  of  the  jurisdiction  of  courts  of  law. 

The  second  ground  was,  that  the  defendants,  by  releasing  the 
execution,  had  relinquished  their  remedy,  at  least,  pro  tanto.  I 
always  understood,  that  if  a  creditor  takes  out  execution  against 
the  principal  debtor,  and  waives  it,  he  discharges  the  surety,  on 
an  obvious  principle  which  prevails  both  in  courts  of  law  and  in 
courts  of  equity.  On  the  other  hand,  if  the  surety  afterwards 
makes  a  promise  to  pay,  he  cannot  object  to  that  as  a  promise 
without  consideration :  the  promise  is  valid,  not  as  the  constitu- 
tion of  a  new,  but  the  revival  of  an  old,  debt.  So,  when  a  bank- 
rupt is  discharged  by  his  certificate,  he  cannot,  for  that  reason, 
impeach  a  subsequent  promise  to  pay  a  former  debt,  as  a  promise 
without  consideration. 

Although  the  amount  of  1,S00Z.  is  constituted  here  by  separate 
promissory  notes,  and,  although  at  one  time  the  doctrine  pre- 
vailed, that  where  there  were  separate  securities  there  should  be 
no  contribution,  that  has  been  exploded  ever  since  the  case  of 
Bering  v.  Lord  WinchelseaA  The  liability  of  the  plaintiffs  must 
t  1  E.  E.  41  (1  Cox,  318). 
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be  considered,  with  reference,  not  only  to  general  principles,  but      Mathbw 
to  the  fact  that  one  surety  promised  to  pay,  after  he  knew  that     cbiokett. 
the  execution  had  been  waived ;  the  effect  of  that  may  be  varied 
by  the  circumstance,  whether  he  then  knew  what  was  known  to 
the  co-surety. 

There  can  be  no  doubt  that  it  is  a  question  fit  to  be  "^ tried  at  [  *]90  ] 
law,  whether,  if  a  party  takes  out  execution  on  a  bill  of  exchange, 
and  afterwards  waives  that  execution,  he  has  not  discharged  those 
who  were  sureties  for  the  due  payment  of  the  bill?  The  principle 
is,  that  he  is  a  trustee  of  his  execution  for  all  parties  interested 
in  the  bill. 

The  Lord  Ghancellob  : 

I  must  be  informed  whether  the  defendants  abandon  all  claim      April  9. 
against  the  plaintiff  Gent  ?    That  is  an  important  feature  of  the 
case. 

The  counsel  for  the  defendants  having  undertaken  to  release  ^P^  ii»  i*- 
the    plaintiff  Gent,  the  Lord  Chancellor  proceeded  to  give 
judgment. 

The  Lord  Chancellor: 

The  bill  is  filed  by  Mayhew  and  Gent,  against  the  latter  of 
whom  I  must  consider  the  defendants  as  having  no  *demand,  C  '^^^  3 
since  they  prosecute  none.  It  appears  from  the  answer  that 
there  had  been  a  proposition  for  an  advance  of  a  sum  of  300Z.  in 
addition  to  the  original  debt ;  it  is  now  admitted  that  the  two 
notes  of  1,8002.  can  be  considered  as  a  security  for  1,0002.  only, 
and,  therefore,  each  note,  in  a  court  of  equity,  at  least,  is  a  secu- 
rity for  only  600Z.,  the  defendants  never  having  advanced  the  800/. 
or  any  other  sum.  The  bill  charges,  as  a  particular  ground  of 
the  equity  on  which  the  plaintiffs  insist,  that  two  promissory 
notes  were  given,  to  enable  the  debtor  to  obtain  time  for  1,000Z., 
and  a  further  advance  of  800Z. ;  and  that  the  advance  not  having 
been  made,  the  notes  ought  not  to  be  considered  as  a  security  for 
the  existing  debt.  The  mere  circumstance  that  the  plaintiffs 
did  not  know  that  the  defendants  held  a  warrant  of  attorney, 
would  be  of  no  consequence,  because  sureties  are  entitled  to  the 
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Mathkw  benefit  of  every  security  which  the  creditors  had  against  the 
Cbickett.  principal  debtor,  and  whether  the  surety  knows  the  existence  of 
those  securities  is  immaterial ;  and  I  think  it  clear,  that,  though 
the  creditor  might  have  remained  passive  if  he  chose,  yet,  if  he 
takes  the  goods  of  the  debtor  in  execution,  and  afterwards  with- 
draws the  execution,  he  discharges  the  surety,  both  at  law  and 
in  equity ;  and  I  cannot  but  believe  that  there  must  have  been 
some  mistake  on  the  part  of  the  learned  Judge,  at  Nisi  Prius ; 
that,  however,  should  have  been  made  the  subject  of  a  motion 
for  a  new  trial. 

[  192  ]  The  application  of  the  defendants,  in  equity,  proceeds  on  quite 

a  different  principle.  They  swear,  that  in  the  presence  of  two 
witnesses,  Mayhew,  knowing  that  the  execution  had  been  with- 
drawn, promised  to  pay  the  debt ;  and  it  cannot  be  objected  that 
there  is  a  want  of  consideration  for  such  a  promise.  If  a  creditor, 
having  given  time  to  the  debtor  primarily  liable,  makes  a  demand 
on  one  who  is  secondarily  liable,  and  receives  a  promise  from  him, 
that  is  sufficient  to  sustain  the  demand,  not  as  the  creation  of  a 
new,  but  as  the  revival  of  an  old,  debt.  With  respect  to  the 
other  plaintiff,  Mrs.  Gent,  it  must  be  assumed,  that  the  defend- 
ants have  no  demand  against  her.  That  reduces  the  case  to 
this  singular  condition,  that  one  surety  is  discharged  while 
there  is  a  verdict  against  the  other;  and  the  Court  must  consider 
the  effect  of  the  discharge  of  one  of  two  co-sureties.  The  fact, 
that  the  liability  arises  on  separate  instruments,  affords  no  dis- 
tinction as  to  the  right  of  contribution  between  the  sureties.  The 
law  is  so  settled  by  Dering  v.  Lord  Winchelsea,  I  recollect  that 
the  decision  in  that  case  disturbed  the  then  existing  notions  in 
Westminster  Hall;  having  myself  been  counsel  against  that 
doctrine,  I  was  much  dissatisfied  with  it ;  but  on  further  and 
maturer  consideration  I  ought  to  make  so  much  amends  as  to 
say,  that  I  am  convinced  it  was  right.  When  one  surety  has 
been  discharged  the  co-surety  is  entitled  to  say  to  the  creditor 
asserting  a  claim  against  him,  you  have  discharged  a  surety  from 

[  *198  ]      whom  I  might  *have  compelled  contribution,  either  in  my  own 
name  in  equity,  or  using  your  name  at  law. 

Another  view  is,  whether  the  circumstances  of  the  case  would 
not  raise  the  question, — whether  it  is  competent  to  the  defend- 
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ants  to  make  any  use  of  the  promissory-noteB,  if  the  fact  is,  as 
the  bill  alleges,  that  the  principal  debtor  had  solicited  a  further 
advance  of  8002.,  and  that,  when  the  sureties  lent  their  names  on 
instruments  which  raised  a  demand  for  1,8002.,  the  defendants 
refused  an  advance,  and  now  claim  the  notes  as  securities  for  the 
previous  debt?  There  is  some  ground  to  infer,  that  the  real 
dealing  was  for  an  advance  of  800Z.  ultra  the  1,0002. ;  and  two 
;K>ints  therefore  require  consideration ;  1st,  I  am  by  no  means 
clear,  that  if  the  sureties  could  establish  that,  it  would  not  be  a 
defence  at  law ;  though  I  am  not  disposed  to  say,  that  therefore 
a  court  of  equity  would  not  relieve :  but,  2ndly,  The  surety  must 
have  known,  that  the  execution  had  been  withdrawn,  and  his 
promise  to  pay  is  to  be  considered  as  a  promise  made,  in  all  pro- 
bability, with  a  knowledge  of  the  circumstances  of  the  case. 

On  the  whole,  I  am  of  opinion,  that  the  plaintiff,  Mayhew, 
must  pay  into  Court  so  much,  as  with  what  the  defendants  have 
received  from  the  bankrupt's  estate,  t  will  amount  to  6002.,  with- 
out prejudice.  On  those  terms  the  injunction  must  be  con- 
tinued. 


Mathew 

r. 
CUICKETT. 


PARKHURST  v.   LOWTEN. 

(2  Swanston,  194—222.) 

A  witness  is  not  compelled  to  disoover  matter  of  wbicli  he  obtained 
knowledge  in  professional  confidenoe.  The  privilege  not  of  the  attorney 
but  of  the  client ;  its  principle,  and  limitation. 

Thb  substance  of  the  pleadings  in  this  cause  is  stated,  on  the 
report  of  the  motion  for  production  of  papers  referred  to  by  the 
answer,  15  R.  R.  140  (1  Mer.  891). 

E.  8.  Godfrey  [a.  witness  (the  solicitor  for  the  defendant)] 
having  demurred  to  the  interrogatories  exhibited  to  him  for  his 
examination,  on  the  ground  that  they  referred  to  transactions  in 
which  he  was  employed  as  attorney  and  solicitor : 


1818. 
April  \e, 

Mag  2. 
yo9.  11. 

1819. 

Tan.  28. 

April  20. 

iUay  I. 

July  22. 

Lord 
Eldon.  L.C. 

[194] 


[After  various  intermediate  proceedings,  the  Loan  Ghancellob 
delivered  judgment,  in  the  course  of  which  he  made  the  following 
observations :] 

t  A  oommission  of  bankrupt  had  been  issued  against  Batteley. 
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PjkBKHUBST  The  Lord  Chancellor: 

LowTEK.  The  bill  in  this  case,  calls  on  Mr.  Lowten  to  account  for  the 
[  214  ]  produce  of  some  property  vested  in  him,  which  he  sold  as 
trustee ;  one  part  of  the  property  was  a  right  of  presentation  to 
an  ecclesiastical  benefice,  and,  with  what  propriety  I  examine 
not,  the  bill  has  charged  that  Lowten,  in  execution  of  his  trust, 
thought  proper  to  sell  that  benefice  to  a  clergyman  who  entered 
into  a  simoniacal  contract  with  him,  and  the  bill,  among  other 
things,  seeks  information,  what  money  was  made  in  that  trans- 
action. Lowten  put  in  an  answer ;  and  it  having  been  for  ages 
a  principle  of  British  jurisprudence,  and  I  hope  it  will  continue 
so  as  long  as  the  law  continues,  that  no  man  shall  be  called  on 
in  a  court  of  justice  to  accuse  himself  of  an  offence,  in  his  answer 
Lowten  stated,  that  by  this  sale,  which,  in  some  modes  of  con- 
ducting it,  he  might  lawfully  conclude,  he  procured  a  sum  of 
6,000Z.  It  was  alleged  that  the  terms  of  the  sale  being,  that  a 
part  of  the  purchase-money  should  be  paid  at  the  date  of  the 
bargain,  and  the  rest  on  putting  the  incumbent  into  possession, 
[  *2i5  ]  the  contract  was  simoniacal,  forbidden  by  law  *under  severe 
penalties,  no  clergyman  being  capable  of  taking  possession  of  his 
benefice  without  having  made  oath  that  he  has  entered  into  no 
such  contract.  Lowten  stating  that  he  received  the  money,  did 
not  state  when  he  received  it,  and  insisted  on  the  protection  of 
the  law,  that  being  charged  with  the  offence  of  simony,  he  was 
not  bound,  as  he  certainly  was  not,  to  discover  any  circumstance 
tending  to  shew  that  he  was  guilty;  not  only  not  bound  to 
answer  any  question,  the  answer  to  which  would  criminate  him 
directly,  but  not  any  which,  however  remotely  connected  with 
the  fact,  would  have  a  tendency  to  prove  him  guilty  of  simony. 
On  Lowten's  death,  the  present  defendant  of  that  name  succeeded 
to  his  fortune,  and  therefore,  in  some  respects,  with  reference  to 
that  property,  became  entitled  to  a  similar  protection  ;  and  the 
Court  refused  to  compel  him  to  produce  deeds  proving  simony.  + 
The  object  of  the  suit  is  an  account ;  and  Lowten  not  having 
stated  the  time  of  payment  of  the  6,0002.,  the  plaintiff  is  entitled 
to  examine  witnesses  to  prove  that  fact ;   and  it  is  clear  that, 

t  ParkhuTBt  y.  LourUm,  15  £.  B.  140  (1  Mer.  391). 
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even  if  Lowten  had  stated  the  different  times  of  payment  of    Pabkhubbt 
different  parts  of  that  smn,  and  set  forth  all  the  circumstances     lowten. 
of  the  transaction,  the  plaintiff  would  not  be  bound  to  believe 
him,  but  might  proceed  by  witnesses  to  prove  his  own  case. 

There  is  no  doubt,  that  the  privilege  which  protects  a  man 
from  criminating  himself,  does  not  belong  to  a  witness  whose 
disclosures  may  criminate  not  himself,  but  others  ;  if  the  matter 
which  the  witness  has  to  state  is  relative  to  the  time  of  payment, 
he  cannot  object  to  make  the  statement,  because  it  may  prove 
that  some  other  person  has  been  guilty  of  an  offence.  Godfrey, 
(who  I  think  acts  most  properly  in  struggling  as  much  as  possible 
against  this  examination,  because  it  is  a  difficult  ''task  to  take  [  *2i6  ] 
on  himself  to  say  what  professional  confidence  will  or  will  not 
allow  him  to  disclose,)  having  been  professionally  concerned  in 
the  transactions  which  this  bill  characterizes  as  an  offence, 
when  the  interrogatories  are  exhibited  to  him,  first  takes  that 
course  which  every  one  understands  to  be  according  to  the 
practice  of  the  Court.  There  is  a  great  difference  between  a 
party  or  witness  who  objects  to  criminate  himself,  and  a  person 
standing  in  the  situation  of  Godfrey.  A  party  cannot  be  called 
on  to  criminate  himself :  it  used  to  be  said  that  a  witness  could 
not  be  called  on  to  discredit  himself ;  but  there  seems  something 
like  a  departure  from  that ;  I  mean  that  in  modern  times,  the 
Courts  have  permitted  questions  to  show,  from  transactions  not 
in  isQue,  that  the  witness  is  of  impeached  character,  and  there- 
fore not  so  credible.  I  remember  the  time  when  that  would  not 
have  been  done.  Godfrey  stands  in  a  very  different  situation, 
insisting,  not  that  the  disclosure  would  tend  to  criminate  himself, 
but  that  it  would  consist  of  matter  of  which  he  could  obtain  a 
knowledge  only  by  the  confidence  of  his  employer.  The  privi- 
lege which  he  claims  is  the  privilege,  not  of  the  attorney,  but 
of  the  client,  and  is  founded  on  this  consideration,  that  there 
would  be  no  safety  in  dealing  with  mankind,  if  persons  employed 
in  transactions  were  compelled  to  state  that  which  they  have 
learned  only  by  this  species  of  confidence;  but  the  moment 
confidence  ceases,  privilege  ceases,  and  the  attorney  must 
answer  as  any  other  witness ;  and  if  there  are  circumstances 
in  this  case  to  which  his  testimony  may  be  required  without  a 

B.R. — ^VOL.  XIX.  F 
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pabkhubst  violation  of  confidence,  Godfrey  cannot  decline  answering, 
LowTEK.  because  his  answer  would  prove  simony  in  the  late  Mr.  Lowten  ; 
for  the  object  of  such  an  examination  is  not  to  prove  simony, 
[  •217  ]  but  to  ascertain  *how  the  account  is  to  be  taken,  and  for  that 
purpose  it  is  necessary  to  prove  the  contract  under  which  the 
money  was  paid,  and  the  times  and  terms  of  payment.  The 
object  of  the  examination  being  legitimate,  the  witness,  unless  in 
a  situation  of  confidence,  must  answer,  although  he  fixes  third 
persons  with  offences.     ♦     *     * 

[The  following  cases  are  stated  by  Mr.  Swanston  in  a  note  at 
the  end  of  Parkhurst  v.  Lowten  (1  Swanston,  p.  221) :] 

I  221,1*.  ]  ROTHWBLL  V.   KiNO. 

"26th  Feb.  26  Car.  II.  1673—4.  A  bill  charged  the  sup- 
pression  of  Sir  Charles  Hussey's  will  upon  all  the  defendants, 
and  prayed  a  discovery.  Mr.  King  of  Gray's  Inn  demurred, 
because  all  his  knowledge  came  as  being  counsel  with  my  Lady 
Hussey.  I  overruled  it,  and  ordered  him  to  answer,  for  the 
trust  of  a  counsel  does  not  extend  to  suppression  of  deeds  or 
wills. — liothwell  v.  King.**     Lord  NoitinghanCs  MSS. 

Spencer  r.  Luttrell. 

"19th  November,  26  Car.  II.  1674.  Between  Spencer  and 
Luttrell.  The  plaintiff  demanded  an  annuity,  and  6,000Z.  arrears, 
and  prayed  to  set  aside  a  lease  precedent  for  security  of  portions 
already  satisfied,  whereof  the  defendant  was  assignee,  and  that 
he  might  discover  satisfaction.  Defendant  pleads  he  knows 
nothing  of  the  satisfaction  but  as  counsel,  and  demands  judgment 
whether  he  should  discover.  Ordered  to  answer." — Lord 
Nottingham's  MSS. 

Harvby  v.  Clayton. 

"  7th  July,  27  Car.  II.  1675.  Between  Harvey  and  Sir  Robert 
Clayton.  The  plaintiff's  father  had  mortgaged  several  lands  in 
Leicestershire,  and  the  now  plaintiff  exhibited  a  bill  against  the 
defendant,  to  discover  whose  money  it  was  that  was  thus  secured, 
and  for  whom  the  defendant  was  intrusted.     He,  by  answer, 
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says,  that  he  was  ready  to  receive  his  principal  and  interest,  Harvby 
and  to  give  the  plaintiff  a  discharge,  or  to  continue  it  longer  clayton. 
upon  payment  of  interest,  if  it  might  be  for  the  service  of  the 
family ;  but  as  to  discovery  of  the  money  or  the  trust,  pleads, 
that  he  is  a  scrivener,  and  trusted  with  men's  estates,  and 
demands  the  judgment  of  the  Court,  whether  he  shall  be  obliged 
to  discover ;  which  plea  was  allowed  ;  for  it  was  safer  for  the 
plaintiff  to  be  ignorant  of  the  trust  than  to  have  notice  of  it ; 
but  it  may  be  a  ruin  to  the  defendant,  in  his  trade,  to  discover 
it ;  for  no  man  hereafter  will  employ  him.  And  what  if  it  be 
the  money  of  a  recusant  convict,  person  outlawed,  &c.  shall  the 
debtor  be  revenged  of  his  creditor,  and  wound  him  through  the 
sides  of  his  scrivener  ?  " — Lord  Nottingham's  MSS. 

Stanhopb  v.  Nott. 

"  To  a  bill  for  discovery  of  deeds,  the  defendant  pleaded,  that 
he  knew  nothing  of  them  otherwise  than  as  counsel,  and  that  he 
had  them  not :  *the  Court  held,  that  it  was  not  sufi&cient  to  [  •222, ».  ] 
plead  that  he  knew  nothing  but  as  counsel,  without  devesting 
himself  of  them,  and  disclosing  to  whom  he  had  delivered  them ; 
for,  otherwise,  deeds  having  been  played  into  the  hands  of  a 
counsel  might  be  suppressed,  and  the  party  injured  left  without 
remedy;  the  .plea,  therefore,  was  overruled  per  Lord  Chan- 
GBLLOB,  to  stand  for  an  answer;  but  with  liberty,  to  except 
as  to  when  and  to  whom  he  had  delivered  the  deeds." — Mr, 
Cox's  MSS. 


r  3 
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1818.  BINK8  V.   LOED  KOKEBY. 

j^ltb.  (2  SwaoBton.  222-227.) 

The  purcliaser  of  an  estate,  sold  as  tithe  free,  cannot  be  compelled  to 

Lord  take  it  subject  to  tithe  on  terms  of  compensation ;  but  an  estate  of  a  hun- 

'    '  *  dred  and  forty  acres  being  sold  under  a  decree,  the  particulars  stating 

[  ^'^^  ]  about  thirty-two  acres  to  be  tithe  free,  and  no  evidence  of  exemption 

haying  been  produced  on  the  reference  of  the  title,  the  Master  was 

directed  to  certify  the  proper  amount  of  compensation. 

Compensation  for  error  of  description  where  the  conditions  of  sale 
provide  that  such  error  shall  not  annul  the  sale.  - 

A  purchaser  under  a  decree  for  sale  having  accepted,  and  (on  a  report 
of  an  objection  to  the  title,  for  which  compensation  was  ordered,) 
returned,  possession,  must  pay  interest  on  the  purchase- money,  from 
the  time  at  which  he  took,  or  at  which  a  title  was  shewn  under  which 
he  might  have  safely  taken,  possession,  and  is  entitled  to  an  allowance 
for  prior,  not  for  subsequent,  deterioration  of  the  e6tate.t 

On  a  reference  to  inquire,  whether  a  good  title  could  be  made 
to  an  estate  of  about  a  hundred  and  forty  acres,  purchased  by 
one  Carter  at  a  sale  under  a  decree ;  by  his  report,  dated  the 
20th  of  December,  1815,  the  Master  certified  that  a  good  title 
could  be  made,  except  that  the  particulars  of  sale  stated  about 
thirty-two  acres  of  the  estate  to  be  tithe  free,  whereas  no  suf- 
ficient evidence  had  been  produced  to  him  of  any  part  thereof 
being  tithe  free. 

Sir  Samuel  RomiUy  and  Mr,  Heald  now  moved,  that  the 
report  might  be  confirmed,  and  that  it  might  be  referred  to  the 
Master  to  certify  what  allowance  should  be  made  in  respect  of 
that  part  of  the  estate  described  as  tithe  free,  but  not  proved 
to  be  so. 

[  223  ]  Mr.  Bell  and  Mr.  Shadwell,  against  the  motion : 

It  is  now  settled  by  the  decision  of  this  Court,  in  Ker  v. 
Clohery,l  that  the  purchaser  of  an  estate  described  as  tithe  free, 

t  As  to  compensation  for  deterio-  possession,  see  Kershaw  v.  Kershaw 

ration  of  property  pending  completion  (1869)  L.  H.  9  Eq.  56;  Ballard  y. 

of   purchase,   see   CJarke  v.   Ramuz  ShuU  (1880)  \o  Ch.  D.   122,  49  L. 

(1891)  2  Q.  B.  456,  60  L.  J.  Q.  B.  J.  Ch.  618.— 0.  A.  S. 
679,  C.  A.     As  to  interest  on  pur-  t  Stated  Sugden's  Law  of  Vendors, 

chase-money  where  difficulties  have  p.  251,  where  the  cases  are  collected, 
aiisen  after  a  purchaser  has  taken 
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cannot  be  compelled  to  take  it  subject  to  tithe  upon  terms  of       Bikks 
compensation.     There  is  no  principle  by  which  compensation        loed 
can  be  ascertained:    the  party  purchased  an  exemption   from      R<>^**^« 
litigation.      In   Forteblow  v.  Shirley, \   much  discussed   before 
your  Lordship,  it  appeared  that  the  estate  was  subject  to  the 
repairs  of  the  chancel  of  the  parish  church  ;  the  parties  agreed 
to  accept  an  indemnity,  settled  by  an  arbitrator  ;   but  the  Court 
refused   to  allow  interest,  holding   the  purchaser  justified  in 
declining  to  take  possession  while  the  title  was  in  dispute.    It 
was  not  necessary  to  except  to  the  report,  the  blemish   being 
apparent  on  the  face  of  it. 

Sir  Samuel  RomiUy,  in  reply : 

The  reasoning  in  Ker  v.  Clobery  is  inapplicable  to  this  case. 
Can  the  purchaser,  acknowledging  that  he  purchased  three- 
fourths  of  the  estate  subject  to  litigation,  insist  that  the 
addition  of  less  than  one-fourth  not,  as  it  is  described  to  be,  exempt 
from  litigation,  entitles  him  to  renounce  the  whole  contract  ?  He 
knew  that  the  far  larger  part  of  the  estate  was  liable  to  tithe. 

Thb  Lord  Chancellor: 

Where  an  estate  sold  as  tithe  free  is  subject  to  tithe,  the  Court 
will  not  compel  the  vendee  to  perform  the  contract  on  terms  of 
compensation ;  but  here,  as  I  understand,  the  estate  of  about  a 
hundred  and  forty  acres  was  described  as  subject  to  tithe,  except 
thirty-two  acres.  I  am  of  opinion  that  the  principle  which 
protects  *the  vendee  in  the  former  cases,  is  not  applicable  to  [  *224  ] 
such  a  case.  I 

t  The   case   here   referred   to  is  free  from,  or  subject  to,  tithe,  is  no 

apparently  a  case  of  Hornihlow  y.  question  of  titie;    when  a  vendor, 

Shirley,  referred  to  and  explained  by  represents  that  he  has  a  good  titie, 

Lord  Eldon  in  HaUey  v.  Grant.   See  and  that  the  estate  is  tithe  free,  the 

9  B.  B.  at  p.  146  (13  Yes.  pp.  79,  81).  question  whether  tithe  free  is  not  a 

— O.  A.  B.  question  of  title ;    but  a  question, 

I  Smith  V.   Lloyd,   July   16,   18,  whether  the  estate  held  by  a  good 

1818.     On  an  application  for  a  refer-  titie,  is  held  free  from  tithe :   if  the 

ence  to  the  Master  to  certify  whether  pxirchase  were  of  lands  and  of  tithes, 

a  good  titie  could  be  made  to  an  estate  then  the  matter  of  tithe  would  be 

sold,  and  whether  it  was  subject  to  matter  of  titie ;  but  in  a  purchase  of 

tithe,  the  Lobb   Ghakcellob  ob-  lands  free  from  tithe,  the  tithe  is  not 

served,  that  whether   an  estate  is  matter  of  titie,  but  of  fact. 
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BiKKs  "  This  Court  doth  order,  that  the  said  Master's  said  report, 

LoBD  dated  the  20th  day  of  December,  1815,  be  confirmed,  and  that  it 
RoKEBY.  jj^  referred  back  to  the  said  Master  to  inquire  and  certify  what 
allowance  is  fit  and  proper  to  be  made  to  Mr.  K.  Carter,  the 
purchaser  of  the  said  estate,  in  respect  of  that  part  of  the  said 
estate,  containing  about  thirty-two  acres  of  land,  stated  to  be 
tithe  free,  but  in  respect  of  which  the  said  Master,  by  his  said 
report,  certified,  that  no  sufficient  evidence  had  been  produced 
before  him,  of  any  part  thereof  being  tithe  free ;  and  it  is  ordered, 
that  it  be  referred  to  the  said  Master  to  settle  the  convey- 
ance of  the  said  estate,  in  case  the  parties  differ  about  the 
same,"  &c.+ 

July  25.  On  this  day  the  plaintiffs  moved   that  Carter  might  on   or 

before  the  10th  of  August  next  pay  into  the  bank  6,S84Z.  18«., 
being  the  amount  of  the  purchase-money  of  the  estate,  after 

I  •225  ]  deducting  815i.  7«.,  allowed  by  way  of  *compensation  for  the 
tithes  of  thirty-two  acres,  and  also  1,804Z.  68.,  the  amount 
of  interest  from  the  81st  November,  1812,  to  the  10th  of 
August,  1818. 

Sir  Samiiel  Romilly  and  Mr.  Hecdd^  for  the  motion,  insisted 
on  possession  taken  by  the  purchaser. 

Mr.  Hart  and  Mr.  Shadwell  opposed  the  motion,  on  the 
ground  that  the  purchaser  had  taken  possession  subject  to  inquiry 
into  the  title,  and  had  abandoned  it  on  the  Master's  report  that  the 
whole  estate  was  liable  to  tithe  ;  and  they  claimed  a  deduction 
for  deterioration  of  the  estate  since  the  purchaser  quitted 
possession. 

The  Lord  Chancellor: 

There  seems  little  reason  to  doubt  that  the  vendor  will  even- 
tually obtain  both  a  compensation  for  a  supposed  liability  of 
part  of  this  estate  to  tithe,  and  also  the  advantage  of  the  fact 
that  it  is  not  liable.    I  mention  that  for  the  sake  of  the  observa- 

t  Beg.  Lib.  A.  1817,  foL  1070. 
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tion,  that  if  this  had  been  a  case  in  which  the  greater  part  of 
the  lands  sold  had  been  subject  to  tithe,  I  should  not  have 
followed  the  doctrine  that  the  purchaser  of  an  estate  described  as 
exempt  from  tithe,  shall  be  compelled  to  take  it  subject  to  tithe ; 
but  here  only  a  small  part  was  described  as  exempt ;  and  the 
fourth  condition  of  sale  expressly  stipulates,  that  errors  in 
description  shall  not  vitiate  the  sale.  I  was,  therefore,  of 
opinion  that  the  purchaser  must  accept  the  estate. 

With  regard  to  possession,  the  purchaser  was   not  to  take 
possession  till  he  had  paid  the  purchase-money,  and  that  con- 
dition of  payment  could  not  be  performed  unless,  prior  to  the 
time  appointed  for  giving  possession,  the  vendor  could  shew  a 
title  under  which    the  purchaser   *would    be  safe  in    taking 
possession  and  paying  his  purchase-money.     The  case  therefore 
requires,  that  it  should  be  ascertained  when  a  good  title  could 
be  made;   for,  without  that,  the  purchaser  was  not  bound  to 
take  possession.     That  might  raise  another  question ;    whether, 
by  taking  possession  which  he  was  not  bound  to  take,  he  waived 
objections  to  the  contract.    If  he  ultimately  obtains  a  title,  he 
must  be  considered,  by  relation,  as  in  possession,  under  that 
title,  from  the  time  at  which  he  took  possession,  and  from  that 
time  must  be  understood  to  say,  that  if  he  could  hereafter  have 
a  title  made  to  him,  he  was  to  be  considered  as  in  possession, 
and  must  receive  the  rents  and  profits,  and  account  for  interest 
on  the  purchase-money.     But  the  fact  of  possession  must  be 
investigated  ;  and  it  is  for  those  who  sell,  undertaking  that  the 
purchaser  might  have  possession  at  Candlemas,  to  shew  that 
they  were  in  a  condition  then  to  give  possession.    In  that  case 
he  must  pay  interest  from  the  time  at  which  he  took  possession, 
and  even  for  the  time  during  which  he  returned  the  possession. 

The  purchaser  must  pay  into  Court  the  purchase-money,  and 
the  Master  must  inquire  when  he  took  possession ;  or  if  he  did 
not  take  possession,  when  it  appeared  by  the  abstract  that  he 
had  a  title,  in  respect  of  which  he  might  take  possession ;  and  I 
reserve  the  consideration  of  interest  till  the  report.  Those 
inquiries  will  go  far  towards  determining  what  is  to  be  done  in 
respect  of  deterioration.  For,  as  to  deterioration  after  he  took 
possession,  or  after  there  was  a  title  under  which  he  might  take 
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possession,  the  purchaser  cannot  have  an  allowance  in  respect  of 
that ;  but  for  deterioration  before  he  took  possession,  or  before 
there  was  a  title  under  which  he  could  take  possession,  he  is 
entitled  to  an  allowance.  I  therefore  reserve  also  the  considera- 
tion of  allowance  for  deterioration  till  after  the  report. 


1818. 
May  28. 

Lord 
Eldon,  L.C. 

[251] 


SMYTHE  V.   SMYTHE. 

(2  Swanston,  251—253;  S.  C.  1  Wile.  426.) 

A  tenant  for  life  without  impeachment  of  waste,  not  restrained  from 
felling  trees  fit  for  the  purposes  of  timber,  though  young,  and  not  such 
as  woidd  be  felled  in  a  course  of  husband -like  management  of  the 
estate. 

The  supplemental  bill  in  this  cause,  filed  on  the  15th  of 
April,  1818,  stated,  that  since  the  defendant  put  in  his  answer 
to  the  original  bill,  he  had  marked  for  cutting  a  large  quantity 
of  timber-like  trees,  unfit  to  be  cut  as  timber,  or  in  a  due  course 
of  cutting ;  and  prayed,  that  the  defendant  might  be  restrained 
from  felling  or  cutting  any  timber  or  other  trees  on  the 
estates  in  question,  unfit  to  be  cut  or  felled  in  a  due  course  of 
cutting  or  felling,  or  not  come  to  maturity  and  fit  to  be  cut  as 
timber. 

The  answer  of  the  defendant  denied  that  he  had  marked  any 
trees  which  were  unfit  to  be  cut  as  timber,  or  in  due  course  of 
cutting. 

On  this  day,  the  plaintiff  moved  for  an  injunction  to  restrain 
the  defendant  from  cutting  any  timber  or  other  trees  or  saplings 
standing  on  the  lands  mentioned  in  the  pleadings,  that  are  unfit 
to  be  cut  or  felled  in  a  due  and  fair  course  of  husbandry. 

The  affidavits  in  support  of  the  motion  (filed  before  the 
answer  to  the  supplemental  bill)  stated,  that  the  defendant  had 
marked  for  cutting  every  tree,  however  young,  that  could  be 
sold ;  that  if  some  of  the  oak  trees  marked  should  be  cut,  great 
waste  would  be  committed,  and  irreparable  loss  ensue,  and  the 
saplings  left  would  perish.  According  to  the  affidavits  in  reply, 
a  very  small  proportion  of  the  oak  trees  marked  to  be  felled 
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measured  less  than  nine  cubical  feet,  and  no  injury  would  ensue     Shtthb 
to  the  saplings  or  trees  left,  by  felling  those  marked.  smtthb. 

The  Solidtor-Oenercd,  and  Mr.  Rose,   in  support  of  the       [  252  ] 
motion.    *    *    * 

Sir  Samuel  RomiUy,  Mr  BeU,  and  Mr.  Dowdeawell,  against 
the  motion. 

The  Lord  Chancellor: 

A  tenant  for  life,  without  impeachment  of  waste,  is  clearly  not 
compellable  to  cut  timber,  in  such  way,  as  a  tenant  in  fee  would 
think  most  advantageous,  but  is  entitled  to  cut  down  any  thing 
that  is  timber.  This  motion  requires  an  affidavit,  pledging  the 
deponent,  that  the  trees  about  to  be  cut  are  not  fit  for  timber. 
It  is  settled,  that  a  tree,  which  a  tenant  in  fee,  acting  in  a 
husband-like  manner,  would  not  cut,  may  be  cut  by  a  tenant  for 
life,  unimpeachable  of  waste,  provided  that  it  is  fit  for  the 
purpose  of  timber.  A  tenant  for  life,  unimpeachable  of  waste, 
might  cut  down  all  these  trees,  without  question,  at  law ;  and  to 
subject  him,  in  this  Court,  to  the  rules  which  a  tenant  in  fee 
might  observe,  for  the  purpose  of  husband-like  cultivation, 
would  deprive  him  of  almost  all  his  legal  rights.  If  the  trees 
are  so  far  advanced  as  to  become  timber,  the  tenant  may  cut 
them  down,  though  they  are  in  a  state  to  thrive,  and  though . 
cutting  them  down  would  injure  the  saplings.  It  is  not  sufficient 
to  state,  that  this  is  thriving  wood  ;  it  must  be  thriving  wood 
not  fit  for  the  purposes  of  timber.  I  cannot  determine  whether 
a  tree,  measuring  less  than  nine  cubic  feet,  is,  or  is  not,  fit  for 
purposes  of  timber.  If  the  plaintiff  files  an  affidavit,  stating, 
that  trees  measuring  less  than  nine  cubic  feet  are  not  fit  for 
purposes  of  timber,  that  must  be  met.  In  the  cases  referred  to, 
the  injunction  restrained  *the  tenant  for  life  from  cutting  trees  [  •258  ] 
unfit  to  be  cut  as  timber. 
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1818.  EDWAEDS  V.  M^LEAY. 

•'"^yfli"'''-  (2  Swanston.  287-289.) 

Eldon^L.G.  ■'■^^  report  of  this  appeal  will  be  found,  together  with  the 
report  of  the  original  hearing  before  the  M.  R.,  in  18  B.  B. 
pp.  261—269. 


1818.  ATTORNEY-GENERAL  v.  WARREN. 

JulyU^  16.  ^2  SwanBton,  291--312  ;  S.  C.  1  Wils.  387.) 

RolU  Court.  A  decree  pronounced  in  1670,  in  a  suit  against  the  trustees  of    a 

^^\f^^'  charity,  impropriate  rectors,  and  persons  interested  in  the  due  applica- 

tion of  the  funds,  to  which  the  Attorney-General  was  not  a  party, 
[  291  ]  having  directed  the  trustees  under  the  indemnity  of  the  Court,  to  per- 

form an  agreement  with  the  plaintiff  in  that  suit,  for  granting  a  lease 
of  tithes  for  980  years  at  a  fixed  pecuniary  rent,  and  an  exchange  of 
lands,  and  the  conveyances  having  been  accordingly  executed,  and  the 
rent  constantly  paid,  and  the  lands  enjoyed  in  conformity  to  the  decree ; 
an  information  by  the  Attorney- General,  at  the  relation  of  the  present 
trustees,  against  the  person  claiming  under  the  plaintiff  in  the  former 
suit,  for  an  account  of  tithes,  not  stating  the  decree  of  1670,  which  was 
set  forth  in  the  answer,  was  dismissed. 

In  suits  on  behalf  of  charities,  the  Court  will  not  allow  informalities 
prejudicial  to  the  defendant. 

[The  above  headnote  safiBciently  states  the  facts  of  the  case  to 
make  the  following  passages  from  the  judgment  of  the  Master 
OF  THE  Bolls  intelligible.  The  statutory  restrictions  now  im- 
posed upon  the  alienation  of  charity  estates  render  it  unnecessary 
to  retain  a  report  of  the  case  at  greater  length. — 0.  A.  S.] 

The  Master  of  the  Bolls  (without  finally  disposing  of  the 
case)  said :] 

[  306  ]  *  *  Length  of  time,  though  not  a  bar,  is  certainly  an  obstacle 

[  *306  ]  «f]2  the  way  of  setting  aside  a  contract  made  near  a  hundred  and 
fifty  years  ago,  and  acted  upon  ever  since,  till  the  filing  of  this 
information.  It  creates  a  difficulty  in  ascertaining  all  the  cir- 
cumstances under  which  the  agreement  was  made,  and  a  strong 
case  is  required  to  justify  the  interposition  of  equity  after  such  a 
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lapse  of  time,  at  the  instance  of  one  of  the  parties,  who  may  have 
enjoyed  all  the  benefit  of  the  contract  for  perhaps  the  whole,  or 
a  great  part,  of  the  interval,  and  who  never  could  have  been 
compelled,  at  the  instance  of  the  other  party,  to  relinquish  it, 
when,  from  an  alteration  in  the  relative  value  of  money,  the 
agreement  has  become  disadvantageous  to  him.  It  is  addition- 
ally difficult,  in  such  a  case,  partially  to  set  aside  the  contract, 
leaving  the  charity  still  to  enjoy  all  the  benefits  of  the  other  part 
of  the  transaction ;  and  yet  the  information  neither  seeks,  nor  is 
properly  framed,  nor  has  the  necessary  parties,  for  a  complete 
rescission  of  the  whole  agreement,  and  a  restitution  of  both 
parties  to  their  original  rights,  as  they  stood  antecedent  to  the 
formation  of  it. 

But  I  am  not  now  required  to  decide  these  questions,  and  must 
not  overlook  the  main  feature  of  the  case,  that  the  contract  was 
brought  under  the  view  of  a  court  of  justice,  before  it  was  exe- 
cuted.   It  is  necessary  to  consider  that  proceeding. 

The  suit  was  instituted  by  Warren  against  the  persons  who 
had  entered  into  the  contract,  with  the  addition  of  the  overseers 
of  the  poor,  and  all  other  parties  interested.  Was  there  any 
omission  fairly  to  disclose  to  the  Court  the  nature  of  the  con- 
tract ?  Was  the  Court  fully  possessed  of  what  constituted  the 
objection,  namely,  the  length  of  time  and  the  fixed  rent  ?  These 
are  prominently  stated  in  the  pleadings,  and  there  needed  no 
^reference  to  the  Master  to  ascertain  the  fact  of  the  agreement, 
to  let  the  tithes  belonging  to  the  charity  at  602.  a-year  for  a 
thousand  years ;  the  trustees  submit  to  act  under  the  authority 
of  the  Court ;  it  was  stated,  that  such  an  agreement  had  been 
made  by  their  tenant,  but  was  not  binding  on  them,  and  intended 
to  be  binding  or  not  as  they  approved ;  by  their  answer,  they 
submit  to  the  judgment  of  the  Court  how  far  the  agreement 
should  be  performed.  The  Court,  on  debate  and  hearing  what 
could  be  alleged,  declared  that  it  ought  to  be  performed,  and  that 
the  trustees  should  be  protected  in  the  performance.  What  could 
the  trustees  do  after  this  decree  was  pronounced  ?  Could  they 
refuse  to  execute  the  deeds  in  conformity  to  the  decree,  when 
ordered  by  the  Court  to  execute  and  convey,  and  protected  by  it  ? 
Am  I  to  assume,  that  the  Court  lent  itself  as  ancillary  to  a  fraud 


Attoenby- 
Gknebal 

V. 

Warren. 


[  ♦307  ] 


76 


1818.    CH.    2  SWANSTON,  807—808. 


[b.b* 


Attosnet* 
Qenkbal 

Wabbek. 


[  ♦S08  ] 


and  breach  of  trust  ?  If  there  were  a  breach  of  trust,  it  was 
committed  by  the  Court,  which,  with  perfect  knowledge  of  what 
constitutes  the  alleged  breach  of  trust,  the  length  of  term,  and 
fixed  amount  of  rent,  ordered  the  agreement  to  be  carried  into 
execution.  In  considering  the  propriety  of  this  contract,  am  I 
not  bound,  in  deference  to  the  Court,  to  suppose,  that  it  was 
satisfied  that  there  was  not  a  breach  of  trust ;  that  the  agree- 
ment and  the  decree  were  proper  ?  I  must  presume  omnia  rite 
acta.  It  is  said,  that  the  Court  did  not  direct  a  reference  to  the 
Master,  to  see  whether  the  contract  was  for  the  benefit  of  the 
charity.  Was  such  a  reference  according  to  the  course  of  prac- 
tice at  that  time  ?  If  the  contract  were  void  by  reason  of  its 
duration,  no  circumstance  could  give  validity  to  it.  I  am  bound 
to  suppose,  that  the  Court  was  satisfied  on  these  points  before  it 
pronounced  the  decree.  Three  years  after  the  decree,  the  trus- 
tees executed  the  agreement.  The  question  here  will  be  not  a 
mere  abstract  question,  whether  trustees  *can,  in  any  case,  alien 
or  demise  for  a  long  term,  but  whether  alienation  with  the  know- 
ledge and  under  the  decree  of  the  Court,  can  by  a  succeeding 
Court  be  pronounced  a  breach  of  trust  ?  That  is  quite  a  new 
feature  in  the  case,  and  if,  in  modern  times,  trustees  constantly 
alien  when  proper  means  have  been  employed  to  ascertain  that 
it  is  beneficial  to  the  charity ;  why  are  we  to  presume  here,  that 
the  Court  did  not  take  measures  to  inquire  whether  this  aliena- 
tion was  for  the  benefit  of  the  objects  of  the  trust  ?  Admitting 
that  the  Court  was  mistaken,  was  there  a  breach  of  trust  in  the 
trustees  ?  When  the  Court  orders  a  conveyance,  is  that  a  mere 
nullity? 

It  is  said,  that  the  proceeding  on  the  face  of  it  is  a  fraud. 
Fraud  is  alivd  actum  aliud  aimulatum,  concealment,  pretended 
hostility.  Here  the  parties  state  openly,  that  they  approve  the 
contract,  specify  its  terms,  and  submit  it  to  the  Court.  This  is 
an  agreement  for  a  long  term,  and  at  a  fixed  rent,  but  executed 
under  the  sanction  of  the  Court ;  and  it  must  always  be  con- 
sidered with  reference  to  that  circumstance,  a  most  important 
circumstance  whenever  the  question  comes  to  be  decided.  With- 
out anticipating  the  decision,  I  think  that  there  will  be  great 
difficulty.    It  must  be  remembered,  that  this  is  not  the  case  of 


VOL- XIX.]      1818.    CH.    2  SWANSTON,  308—310. 


77 


mere  alienation,  bat  of  trustees  calling  for  the  aid  and  sanction 
of  a  Court  to  guide  them,  and  what  they  do  is  the  act  of  the 
Court.  It  seems  difficult  to  give  to  such  a  transaction  the 
character  of  a  fraud,  or  breach  of  trust ;  and  it  is  on  that  ground 
only,  that  the  legal  right  can  be  qualified  in  equity. 

Whether  the  rule  is  so  imperative,  that  to  alienation  for  so 
extensive  a  term  no  circumstance  can  give  validity,  *no  length 
of  time,  no  acquiescence,  no  sanction  of  a  Court,  but  that  it  is  a 
manifest  breach  of  trust  in  the  Court  and  all  parties  concerned, 
is  a  question  on  which  I  express  no  opinion,  because  it  seems  to 
me,  that  the  case  is  not  now  in  a  shape  in  which  it  is  possible  to 
form  a  decision.  The  proceedings  in  the  former  suit  are  wholly 
omitted  in  the  information.  Is  the  Court  to  investigate  this 
transaction,  without  having  put  in  issue  that  which  constitutes 
the  most  important  circumstance  for  establishing  its  validity  ? 
This  information  attempts  to  set  aside  a  decree,  without  putting 
it  in  issue ;  praying  that  the  lease  may  be  cancelled  without 
naming  a  decree  under  which  it  was  executed.  It  is  said  that 
the  suit  was  fraudulent.  Those  who  impeach  it  must  put  it  in 
issue,  and  state  from  what  its  invalidity  arises.  Is  the  Court  to 
annul  a  decree  for  fraud,  without  the  statement  of  a  single  cir- 
cumstance of  fraud  ?  Was  any  case  ever  heard  of,  in  which, 
after  a  solemn  decree  directly  on  the  very  subject,  with  jurisdic- 
tion to  bind  the  inheritance,  with  parties  to  be  bound,  and 
binding  it  in  express  terms  to  the  full  extent  of  the  interest, 
another  Court,  at  the  distance  of  a  century  and  a  half,  deter- 
mined the  contrary?  One  judgment  confirming,  the  other 
annulling,  the  same  contract ;  two  inconsistent  determinations 
on  the  records  of  the  same  court ;  the  first  decree,  commanding 
the  trustees  to  execute  the  contract,  and  the  subsequent  decree, 
without  the  least  notice  of  the  former,  declaring  the  contract 
void  ?  Whether  the  decree  in  this  case  can  be  impeached  for 
fraud  is  a  distinct  question,  but  this  suit  does  not  seek  to 
impeach  it.     *     *    * 

It  is  then  said,  that  the  Attorney-General  was  not  a  party,  and 
that  an  information  in  behalf  of  a  charity  is  not  to  be  dismissed 
for  defect  of  form.  To  a  certain  extent  that  doctrine  is  well 
founded ;  the  Court  will  grant  relief  according  to  the  case  made. 
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as  it  appears  on  the  whole  record :  but  what  appears  on  this 
record  ?  That  there  was  a  decree,  in  1670,  approving  the  agree- 
ment, and  directing  its  execution ;  but  no  suggestion  of  fraud  ; 
that  allegation  is  extrinsic  to  the  record.  All  the  cases  show, 
that  the  Court  is  careful  not  to  do  injury  to  defendants,  by  over- 
looking error  in  form.  Would  no  injury  be  done  here  ?  The 
information  denotes  no  intention  to  attack  the  decree ;  and  can 
the  Court  permit  the  Attorney-General  to  raise  a  question  in 
argument  not  put  in  issue  in  the  pleadings  ?  The  record  pre- 
sents nothing  to  impeach  the  decree,  the  information  not  touch- 
ing, or  affecting  to  touch  it ;  there  is,  therefore,  a  subsisting 
decree  on  the  very  point ;  how  can  the  Court  over-rule  it  without 
at  least  putting  it  in  issue  ?  The  counsel  for  the  information 
insist,  that  this  was  done  in  The  Attorney-General  v.  C}iolmleyy\ 
and  other  instances.  Certainly,  decrees  in  cases  of  ecclesiastical 
rectors  have  not  prevailed  against  objections  in  modem  times ; 
but  an  ecclesiastical  rector  cannot,  since  the  disabling  statutes, 
even  with  the  consent  of  the  patron  and  ordinary,  grant  a  lease 
for  more  than  three  lives ;  such  leases,  and  all  judgments  in- 
tended to  support  them,  are  expressly  declared  void.  That  is 
not  the  case  with  trustees  of  a  charity ;  they  have  *the  legal  fee, 
not  an  estate  for  life  like  an  ecclesiastical  rector  ;  whether  bene- 
ficial or  not  beneficial,  whether  for  the  interest  of  the  church  or 
not,  his  contract,  exceeding  twenty-one  years,  is  void  by  statute, 
as  against  his  successors.  No  decree,  therefore,  could  give 
validity  to  it  beyond  the  interest  of  the  parties.  In  The  Attorney- 
General  v.  Cholmley,  the  agreement  and  the  decree  bound  the 
party,  but  not  his  successors,  and,  with  respect  to  them,  was  void 
on  every  principle  of  law.  In  that  case  the  information  impeached 
the  validity  of  the  decree,  and  prayed  that  it  might  be  set  aside. 
The  whole  merits  of  that  decree  were  in  issue,  and  the  defendant 
was  apprised  that  the  plaintiff  sought  to  impeach  it ;  but  the  case 
fails,  in  application  to  the  present,  because  it  is  impossible  for 
any  Court  to  give  validity  to  a  contract  contrary  to  an  Act  of 
Parliament,  while  a  contract  like  this  may  be  established  by 
judicial  authority.  A  lease  for  150  years  by  an  ecclesiastical 
rector,  would  be  as  void  after  the  decree  as  without  it. 

t  Ambler,  510. 
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In  this  case  the  decree  was  not  made,  like  the  decree  in  The 
Attomey-Oeneral  v.  Cholmley,  in  confirmation  of  the  agreement ; 
bat  expressly  directed  the  performance  of  it,  by  the  trustees,  who 
were  not  previously  bound  by  it,  after  the  trustees  and  the  other 
parties  had  transferred  to  the  Court  the  responsibility,  and  had 
prayed,  what  they  obtained,  the  sanction  and  indemnity  of  the 
Court. 

As  to  the  Attorney-General  not  being  a  party,  he  has  no  inte- 
rest :  his  office  is,  to  see  that  those  who  have  the  legal  estate 
duly  administer  the  property ;  but  he  would  be  no  party  to  a 
conveyance,  the  legal  fee  being  in  the  trustees,  who  are  compe- 
tent to  convey.  It  is  not  necessary  that  the  Attorney-General 
should  be  a  party  to  a  contract  on  this  subject.  It  would,  indeed, 
have  been  *more  fit  had  he  been  a  party  to  the  suit ;  but  if  not, 
is  the  decree  a  nullity,  and  to  be  totally  laid  aside,  the  informa- 
tion not  seeking  to  impeach  it  on  that  ground  ?  If  the  informa- 
tion impeached  the  decree  for  want  of  proper  parties  to  represent 
those  interested,  such  a  charge  might  require  an  answer  from  the 
defendant,  and  inquiries  how  the  decree  could  be  sustained  ;  but 
the  difficulty  here  is,  supposing  every  fact  in  favour  of  the  trus- 
tees, to  overthrow  a  positive  decree,  not  impeached  by  the  record, 
and  pronounced  directly  on  the  contract.  It  seems  impossible  to 
sustain  the  information  as  at  present  framed. 


ATTOBNEY- 

Qekekal 

V, 

Warren. 


[  •312  1 


The  Master  of  the  Bolls  intimated  that  he  retained  the 
opinion  which  he  had  expressed  on  the  hearing. 


July  30. 


BUI  dismissed  without  costs  A 
+  Reg.  Lib.  A.  1817,  fol.  2124. 


80  1818.    CH.    2  SWANSTON,  380—881.  [r.r. 


1818.  SMITH  V.   FROMONT. 

July  18. 

(2  Swanaton,  330—333;  S.  C.  1  Wils.  472.) 

Lord 
Eldon,  Ii.C.  Two  persons  having  agreed  to  work  a  coach  from  Bristol  to  London,  one 

[  330  ]  providing  horses  for  a  part  of  the  road,  and  the  other  for  the  remainder, 

and  in  consequence  of  the  horses  of  one  having  been  taken  in  execution, 
the  other  having  provided  horses  for  that  part  which  had  been  under- 
taken by  the  first,  and  claiming  the  whole  profits  of  the  journey ;  the 
Court  refused  an  injunction  against  continuing  to  provide  horses. 

The  bill  stated,  that  the  defendant  being  the  owner  of  two 
coaches  travelling  from  London  to  Bristol,  in  1814,  sold  to  the 
plaintiff  the  working  of  the  coaches  on  a  part  of  the  road, 
namely,  from  London  to  Hare  Hatch,  the  plaintiff  providing 
the  horses  to  be  employed,  and  paying  to  the  defendant  a  certain 
sum  per  mile,  for  the  use  of  his  coaches,  and  the  clear  profits  of 
the  whole  journey  between  London  and  Bristol  being  divided  in 
proportions  specified  ;  that  the  working  of  the  coaches  under  the 
agreement  was  continued  till  1817,  when,  in  consequence  of  a 
temporary  inability  of  the  plaintiff  to  provide  horses  on  a  part 
of  the  road  between  London  and  Hare  Hatch,  it  was  agreed  that 
the  defendant  should  provide  horses  on  that  part,  and  receive  a 
proportionate  additional  share  of  profits,  until  the  plaintiff  should 
again  be  able  to  provide  horses  of  his  own  ;  that  the  coaches  were 
so  worked  till  the  7th  and  8th  of  June,  1818,  when,  though 
horses  provided  by  the  plaintiff  were  ready  at  the  usual  times 
and  places,  some  persons,  by  the  order  of  the  defendant,  put  to 
the  coaches  horses  belonging  to  him,  and  prevented  the  plaintiff 
working  the  coaches  with  his  own  horses ;  and  that  the 
[  •SSI  ]  defendant  had  since  *refused  to  permit  the  plaintiff's  horses  to 
be  used  on  any  part  of  the  road,  or  to  allow  to  the  plaintiff  his 
share  of  the  profits,  and  had  sent  a  written  notice  to  the  plaintiff, 
that  he  should  be  no  farther  concerned  with  him  in  the  coach 
business. 

The  bill  prayed  an  account  of  the  profits  of  the  coaches  worked 
by  the  defendant  in  contravention  of  his  agreement,  and  an  in- 
junction to  restrain  the  defendant  from  so  working  the  coaches. 
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The  allegations  in  the  bill  being  supported  by  afiBdavit,  the       Smith 
plaintiff  on  this  day  moved  for  an  injunction.  Fbomost. 

The  affidavit  in  opposition  to  the  motion  stated,  that  the 
inability  of  the  plaintiff  to  provide  horses  was  the  consequence 
of  his  horses  having  been  taken  in  execution,  under  an  extent 
for  8,123Z.,  and  a  writ  of  Jieri  facias  for  4,900Z. ;  that  by  such 
executions,  of  which  the  defendant  had  no  previous  notice,  the 
coaches  were  suddenly  stopped,  and  the  defendant  was  subjected 
to  great  inconvenience  and  expense  in  procuring  other  horses  to 
forward  them ;  that  some  of  the  horses  seized  were  sold,  and 
advertisements  were  published  for  the  sale  of  the  rest ;  and  the 
defendant  having  been  informed  and  believing  that  the  other 
horses  of  the  plaintiff  were  about  to  be  sold,  purchased  fresh 
horses  for  working  the  coaches  the  whole  way;  and  that  he 
believed  that  all  the  plaintiff's  horses  were  then  in  the  custody 
of  the  sheriff. 

Mr.  Hart  and  Afr,  Raithby,  for  the  motion. 

Mr.  Wetherel  and  Mr.  Mascai,  against  the  motion. 

The  Lord  Chancellor  :  [  ^^'^  ] 

The  only  instance  that  I  recollect  of  an  application  to  this 
Court  to  restrain  the  driving  of  coaches,  occurred  in  the  case  of 
a  person  who  having  sold  the  business  of  a  coach-proprietor  from 
Beading  to  London,  and  undertaking  to  drive  no  coach  on  that 
road,  afterwards  established  one.  With  some  doubt  whether  I 
was  not  degrading  the  dignity  of  this  Court  by  interfering,  I  saw 
my  way  in  that  case ;  because  one  party  had  there  covenanted 
absolutely  against  interfering  with  the  business  which  he  had 
sold  to  the  other.!  This  is  quite  a  different  case :  the  defendant 
having  received  7002.  as  the  consideration  for  giving  up  a  part 
of  the  road  which  lay  in  the  way  from  London  to  Bristol,  the 
profits  being  divisible  in  the  ratio  of  the  distance  which  each 
party  undertook  to  provide ;  the  plaintiff  fell  into  embarrass- 
ments, which  produced  the  seizure  of  his  horses,  and  an 
advertisement  for  the  sale  of  them  by  the  sheriff.  While  the 
plaintiff  is  in  this  situation,  the  defendant  is  bound  by  his 
t  WilUamB  V.  WUliarMy  2  Swanston,  253,  a  perfectly  clear  case. — ^0.  A.  S. 

B.R. — ^voL.  xrx.  o 
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Smith 

V. 

Fbomont. 


[  ♦333  ] 


agreement  to  undertake  with  persons  at  Bristol  to  bring  them 
to  London,  and  when  they  arrive  at  Hare  Hatch,  he  is  stopped 
by  the  plaintiff's  want  of  horses,  and  woald  be  liable  to  an  action 
by  every  individual  within  and  without  his  coach,  if  it  were  not 
forwarded.  But  it  is  difficult  to  understand  how  such  a  case  can 
be  the  proper  subject  of  the  jurisdiction  of  this  Court  by  in- 
junction. If  I  enjoin  the  defendant  from  bringing  horses  to 
convey  the  coaches  between  the  limits  in  question,  I  must  enjoin 
the  plaintiff  from  not  bringing  horses  there.  I  cannot  restrain 
the  defendant,  unless  I  have  the  means  of  assuring  him  that  he 
shall  find  the  plaintiff's  horses  ready.  I  should  otherwise  enjoin 
him  from  doing  that  which  if  he  omits  *to  do  he  will  be  liable  to 
actions  by  every  person  whom  he  has  undertaken  to  convey  from 
Bristol  to  London  ;  and  should  issue  the  injunction  on  the 
supposition  that  the  plaintiff  would  do  that  which  he  has  not 
done,  and  which  it  seems  he  is  not  at  present  in  a  condition  to 
do.  rhe  omission  of  this  Court  to  interfere  certainly  leaves  the 
parties  in  a  very  unpleasant  situation,  and  their  interest  will  be 
best  consulted  by  a  compromise.  A  question  may  arise,  whether 
the  plaintiff,  shewing  that  his  horses  were  always  ready,  will  not 
be  entitled  to  the  same  profits  as  if  they  had  been  used.  But 
in  a  case  of  this  sort  I  cannot  grant  an  injunction. 

Injunction  refused. 


1818. 
Dec.  1. 

JfolU  Ctmrt, 

Plumeb, 

M.R. 

[  342  1 


BIED   V.  HUNSDON.t 

(2  Swanston,  342—346 ;  S.  0.  1  Wils.  456.) 

A  testator  having  brothers  and  Fisters,  and  several  nephews  and 
nieces,  and  having  given  a  legacy  to  one  of  his  brothers,  directed  his 
residuary  estate  to  be  invested  in  Government  security,  the  interest  to 
be  paid  for  the  maintenance  of  M.  as  long  as  she  lived  single  and  with- 
out a  child ;  and  at  her  death  the  money  to  come  to  his  brother's  and 
sister's  children;  M.,  although  married  and  having  a  child,  is  entitled 
to  the  interest  for  life,  not  to  the  principal. 

Thb  will  of  John  Hunsdon,  dated  the  10th  of  September,  1800, 
after    appointing  his  brother,   Peter    Hunsdon,    and    Samuel 

t  Balph  V.  Carrick  (1879)  11  Oh.  D.  873 ;  In  re  Springfield,  *94,  3  Ch.  603, 
8  B.  466. 
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Seabrooky  executors,  and  bequeathing  to  the  former  50Z.,  and  bibd 
to  the  latter  SOZ.,  and  directing  the  payment  of  his  debts,  and  riaxaDON. 
the  application  of  a  sum  for  the  maintenance  of  his  father,  and 
giving  302.  to  J.  Briggs,  and  lOZ.  to  J.  Bird,  contained  the  fol- 
lowing clause  :  "  I  also  leave  Mary  Brand,  wife  of  Robert  Brand 
of  Homchurch,  the  sum  of  102.,  and  daughter  of  my  brother, 
Edward  Hunsdon  and  Mary  Brand,  equal  share  with  all  the  rest. 
I  also  desire  to  leave  Mary  Morris,  daughter  of  widow  Mary 
Morris  of  Bentry  Heath,  the  sum  of  102.,  late  wife  of  John 
Morris,  and  Samuel  Seabrook  to  be  her  guardian,  and  put  it  out. 
And  when  my  funeral,  and  all  my  just  debts  and  legacies  are 
paid,  that  the  rest  of  money  to  be  put  into  government  ^security,  r  «343  ] 
and  the  interest  to  be  paid  duly  to  bring  up  and  educate  Mary 
Morris,  daughter  of  widow  Mary  Morris,  and  Samuel  Seabrook, 
her  uncle,  to  be  her  guardian  ;  and  the  said  Mary  Morris  to  have 
the  said  interest  to  maintain  her  as  long  as  she  lives  single,  and 
no  child ;  and  when  it  shall  please  God  to  call  her,  that  money 
shall  come  to  my  brother's  and  sister's  children.  All  share  alike, 
and  their  uncle  Peter  to  be  their  guardian." 

In  February,  1801,  the  testator  died,  leaving  several  brothers 
and  sisters,  and  also  several  nephews  and  nieces,  their  children, 
of  whom  Mary  Brand,  the  legatee,  was  one.  Mary  Morris,  the 
daughter  (having  previously  attained  the  age  of  twenty-one),  on 
the  6th  of  October,  1816,  married  John  Bird. 

The  original  bill  filed  by  Bird  and  his  wife  against  the  sur- 
viving executor,  the  next  of  kin,  and  nephews  and  nieces  of  the 
testator,  prayed  a  declaration,  that  under  the  will  of  the  testator, 
in  the  events  which  had  happened,  the  plaintiffs  were  entitled 
to  the  clear  residue  of  the  personal  estate  of  the  testator. 
The  answer  submitted,  that  the  interest  of  the  money  in 
question  was  given  to  Mary  Morris,  so  long  only  as  she 
should  live  single ;  and  that  all  her  right  and  interest  ceased 
on  marriage. 

In  consequence  of  the  birth  of  a  son,  the  plaintiffs  filed  a 
supplemental  bill,  alleging,  that  by  that  event  their  right  to  the 
clear  residue  was  established.  The  defendants  contended,  that 
the  event  was  immaterial,  and  claimed  the  same  benefit  as  if 
they  had  demurred  to  the  supplemental  bill. 

o  2 
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BiKD  Mr,  Home  and  Mr.  ShadweU,  for  the  plaintiflfs  : 

H0N8DOK.  Mary  Morris  is  clearly  entitled  to  the  interest  of  the  fund 
[  344  ]  during  her  life  ;  the  bequest  to  the  testator's  nephews  and  nieces 
cannot  in  any  event  take  effect  till  her  death.  The  most  probable 
intention  to  be  collected  from  this  obscure  will  is,  that  she,  the 
principal  object  of  the  testator's  bounty,  should  receive  the 
interest  while  she  remained  single,  and  become  entitled  to  the 
princi}  al  on  marriage  and  the  birth  of  a  child. 

Mr.  Hart  and  Mr.  Treslove,  for  the  defendants : 

The  bequest  in  favour  of  Mary  Morris  is  confined  to  the 
interest  of  the  fund,  and  to  the  period  during  which  she  lives 
single  and  without  a  child.  The  intention  of  the  testator  might 
be  reasonably  limited  to  that  period;  when  she  ceased  to  be 
single,  being  maintained  by  her  husband,  she  would  no  longer 
need  his  bounty,  and  if  she  became  a  mother  without  marriage, 
she  would  no  longer  deserve  it. 

Thb  Master  of  the  Rolls  : 

The  first  question  on  the  construction  of  this  will  is,  what  is 
given  to  Mary  Morris  ?    The  second,  for  what  period  ? 

On  the  first  question,  I  am  clearly  of  opinion,  that  nothing  is 
given,  or  designed  to  be  given,  to  Mary  Morris,  but  interest. 
The  testator  having  brothers  and  sisters  in  existence,  made  his 
will,  evidently  not  intending  any  gift  to  the  next  of  kin,  as  such, 
but  intending  a  gift  to  his  brothers'  and  sisters'  children,  who 
are  not  his  next  of  kin.  After  disposing  of  several  pecuniary 
legacies,  he  directed  his  executors  to  invest  the  residue  of  his 
personal  property  in  government  security,  not  stating  in  whose 
[  *S46  ]  name  the  investment  was  to  be  made,  *not  specifying  the  name 
of  the  legatee ;  and,  therefore,  as  it  must  be  taken,  intending 
the  name  of  the  executors.  He  then  considers  what  is  to  become 
of  the  interest  and  dividends.  To  Mary  Morris  he  means  to 
appropriate  the  interest,  and  the  interest  only,  of  the  residue  so 
laid  out.  He  directs  the  interest  to  be  paid  to  her  ;  and  when 
it  shall  please  God  to  call  her,  the  money  to  come  to  his  brothers' 
and  sisters'  children.    The  interest  is  given  to  her ;  and  on  her 
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death,  the  money,  that  is,  the  capital,  is  to  be  divided  among  Bibd 
persons  described ;  one  of  whom,  he  had  previously  declared,  hunsdon. 
should  have  an  equal  share  with  all  the  rest;  a  declaration 
evidently  supposing  a  period  at  which  a  division  was  to  take 
place  among  them.  The  gift  to  Mary  Morris  contains  no  words 
entitling  her  to  more  than  interest.  On  the  first  question,  there- 
fore, the  Court  observes  in  the  will,  the  absence  of  words  giving 
the  capital  to  Mary  Morris,  and  a  positive  declaration  implying 
a  gift  of  the  capital  to  the  nephews  and  nieces  of  the  testator. 

On  the  second  question,  for  what  period  the  interest  was  given 
to  Mary  Morris,  it  appears  that  the  testator  contemplated  three 
periods  :  1st,  her  minority ;  2nd,  her  remaining  single,  without 
a  child  ;  Brd,  the  interval  between  her  marriage  and  death ;  and, 
I  think,  that  without  violence  to  the  words,  the  Court  may  infer, 
that  he  meant  to  give  the  interest  to  her  for  her  life.  First,  he 
gives  it  for  maintenance,  that  is,  during  minority ;  and,  again,  for 
maintenance  after  minority,  while  she  lives  single,  and  has  no 
child.  To  the  third  period,  the  interval  between  her  marriage 
and  her  death,  there  are  no  words  expressly  applicable ;  but  the 
interest  being  first  given  to  a  favoured  object,  and  the  capital 
not  given  over  till  the  death  of  that  person,  the  Court  is  driven 
to  the  necessity  of  saying,  either  that  there  is  intestacy  during 
the  remainder  of  her  life,  or  that  she  is  to  take  during  *her  [  ^346  J 
whole  life.  The  latter  seems  the  more  reasonable  alternative. 
I  cannot  suppose  that  the  testator  meant  to  leave  a  partial 
interest  in  the  property  undisposed  of;  and  that,  on  the 
marriage  of  Mary  Morris,  the  dividends,  during  her  life,  should 
devolve  on  those  for  whom  the  will  expresses  no  intention  to 
bequeath  more  than  a  legacy  of  50Z.  to  one. 

The  ulterior  bequest  cannot  assist  the  plaintiffs ;  for  that  is 
not  to  the  next  of  kin,  but  to  nephews  and  nieces  ;  and  they  are 
unquestionably  to  wait  till  the  death  of  Mary  Morris.  The  only 
division  which  the  testator  contemplated,  was  one  in  which  Mary 
Brand  was  to  share  as  niece,  and  not  one  of  the  next  of  kin. 
The  capital  is  expressly  given  to  brothers'  and  sisters'  children. 
The  supposition,  therefore,  that  the  testator  meant  to  die  intes- 
tate, for  the  benefit  of  his  brothers  and  sisters,  is  unwarranted. 
I  am  of  opinion,  therefore,  that,  though  there  are  no  express 
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Bird  words  contemplating  this  third  period,  after  marriage,  and 
HuNSDON.  before  death;  yet,  when  the  testator,  foreseeing  that  interest 
must  be  payable  to  some  one,  because  the  money  was  invested  in 
Government  security,  producing  interest,  bequeaths  that  fund  on 
the  death  of  Mary  Morris,  it  is  not  a  violence  to  say,  that  he 
gives  the  interest  to  her  during  her  life. 


1818.  NICLOSON   V.  WORDSWORTH. 

Jwn£  24  25. 

^%nej^  ^^  Swanston,  365—372.) 

1^^,  ^  Effect  of  a  diaolaimer  by  a  trustee,  and  of  a  release  with  intent  to 

BLDON,L.C.  ^^^^ 

[  365  ]  Disclaimer  under  a  conveyance  to  uses. 

[In  this  case  the  Lord  Chancellor  made  the  following  obser- 
vations upon  the  points  mentioned  in  the  head  note : — ] 

[  371  ]  The  more  one  examines  the  distinction  between  disclaimer 

and  release,  the  less  one  sees  the  worth  of  it.  In  this  will  the 
testator  declares  that  the  receipt  of  the  trustee  or  trustees  for 
the  time  being,  shall  be  a  sufficient  discharge ;  but  the  shape  of 
the  record  is  such  that  I  cannot  decide  the  question.  My 
opinion  is,  that  if  a  person,  who  is  appointed  co-trustee  by  any 
instrument,  executes  no  other  act  than  a  conveyance  to  his 
co-trustees,  where  the  meaning  and  intent  of  that  conveyance  is 
disclaimer,  the  distinction  is  not  sufficiently  broad  for  the  Court 
to  act  upon.  What  is  the  thing  caUed  a  disclaimer  ?  I  have 
seen  some  prepared  by  the  ablest  conveyancers  in  a  form  like 
this :  ^'  I  hereby  declare  that  I  have  disagreed,  and  hereby 
disagree,  &c.,  and  hereby  disclaim,  &c."  What  is  the  effect  of 
that  ?  That  is  sufficient.  I  can  find  no  case  which  has  decided, 
nor  can  I  see  any  reasons  for  deciding,  that  where  the  intent  of 
the  release  is  disclaimer,  the  inference  that  the  releasor  has 
accepted  the  estate  shall  prevent  the  effect  of  it.  The  decree  in 
Crewe  v.  Dicken  (4  Ves.  97)  did  not  proceed  on  that  point  only : 
the  words  describing  the  persons  by  whom  the  receipt  was  to  be 
given  were  very  special ;  in  that  case,  if  two  out  of  the  three 
trustees  had  died,  the  third  having  previously  released  to  them, 

[  •372  ]  beyond  doubt  *that  survivor  must,  under  the  words,  have  given 
the  receipt,  though  he  did  not  continue  trustee.     I  think  there  is 
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no  case  in  which  judgment  has  been  pronounced  on  the  distinc- 
tion between  a  disclaimer  and  a  release,  and  that  where  the 
intention  is  disclaimer  there  ought  to  be  no  distinction.  I 
understand  the  operation  of  a  release  with  intent  to  disclaim, 
but  it  is  difficult  to  know  what  that  thing  called  a  disclaimer  is. 

The  case  in  Yentris  f  is  an  assignment  of  a  lease  to  two  persons, 
one  of  whom  expresses  his  dissent;  but  if  we  consider  the 
difficulty  attending  conveyances  to  uses,  I  think  that  we  shall 
be  compelled  to  say,  that  Lord  Halb's  doctrine  will  not  apply, 
and  that  the  party  cannot  disclaim  in  the  case  of  a  conveyance 
to  uses,  except  by  release  with  intent  of  disclaimer.  I  am 
aware,  however,  that,  from  the  practice  of  conveyancers,  if  I 
were  to  say  that,  on  any  difficulty  in  principle,  a  disclaimer 
could  not  be  effectual,  I  should  shake  titles  innumerable. 

The  following  decree  was  taken  by  consent :  **  It  appearing'to 
the  Court,  that  the  release  bearing  date  the  28rd  of  December, 
1816,  was  meant  to  operate  as  a  disclaimer,  his  Lordship  doth 
declare,  that  the  defendant  T.  Hutton  is  not  a  necessary  party 
to  the  conveyance :  and  it  is  ordered,  that  the  plaintiff's  bill  be 
dismissed  with  costs ;  and  it  is  ordered,  that  all  proceedings  in 
the  ejectment  be  stayed,  the  plaintiff  undertaking  to  complete  the 
purchase."! 


NiCLOSON 

r. 

WORDS- 

WOBTH. 


ANN    PAXTON    GEE    v.   WILLIAM    PRITCHAED 
AND  WILLIAM  ANDERSON.  § 

(2  Swanaton,  402—427.) 

Letters  written  by  the  plaintiff  to  the  defendant,  having  been 
returned  by  him,  with  a  declaration  that  he  did  not  consider  himself 
entitled  to  retain  them,  the  publication  of  copies  taken  before  the  return 
without  the  knowledge  of  the  plaintiff,  was  restrained  by  injunction, 
though  represented  by  the  defendant  as  necesssary  for  the  vindication  of 
his  character.  The  jurisdiction  to  restrain  the  publication  of  letters  is 
founded  on  a  right  of  property  in  the  writer. 

Qualifications  incident  to  communications  made  by  letter. 

The  bill  stated,  that  William  Gee,  late  of  Beddington  Park,  in 
the  county  of  Surrey,  deceased,  the  late  husband  of  the  plaintiff, 

128, 


t  Smith  V.  Wheeler,  1   Vent, 
2  Keble,  772. 

X  Eeg.  Lib.  B.  1817,  fol.  1323. 


§  Earl  of  Lytton  v.  Devey  (1884) 
54  L.  J.  Ch.  293. 


1818. 
July  17,  28. 

Lord 
Gldon   L.C 

[402  1 


88  1818.    CH.     2  SWANSTON,  402—404.  [r.r. 

Gbe  for  many  years  before,  and  at  the  time  of,  his  death,  resided  in 
pbitghabd.  the  mansion  of  Beddington  Park ;  that  the  plaintiff  had  not  any 
[  •403  ]  issue  *by  William  Gee,  and  after  their  marriage  William  Gee 
informed  the  plaintiff,  that  there  was  a  boy  whom  he  maintained, 
and  intended  to  educate  and  bring  up,  and  that  he  was  desirous 
that  the  boy  should  reside  at  Beddington  during  the  vacations 
from  school,  and  that  he  intended  to  educate  him  and  procure 
him  a  living  in  the  church,  or  to  place  him  in  some  other 
respectable  situation  in  life;  that  the  plaintiff  having  great 
affection  for  her  husband,  and  being  desirous  to  comply  with  his 
wish  in  that  respect,  consented  to  receive  the  boy,  whose  name 
was  William  Pritchard,  (the  defendant,  the  Rev.  William 
Pritchard,)  and  he  was  accordingly  brought  to  the  house  at 
Beddington,  and  spent  his  vacations  there  ;  that  Pritchard,  after 
that  time,  and  while  he  remained  at  school,  was  brought  to 
Beddington,  as  his  home  during  the  vacations,  or  times  of  recess 
from  school,  and  after  he  quitted  school,  and  was  a  student  at 
the  University  of  Cambridge,  and  until  his  marriage  in  the  year 
1810,  he  was  permitted  by  William  Gee  and  the  plaintiff,  to 
return  to  and  reside  at  Beddington  as  his  home ;  that  William 
Gee,  by  having  Pritchard  frequently  at  his  house  on  such 
occasions,  had,  and  showed  great  fondness  for  him,  until  some- 
time before  his  death,  and  the  plaintiff  also  entertained  a  good 
opinion  of  Pritchard,  and  had  great  regard  for  him,  which  she 
often  expressed  to  him  by  letters  and  otherwise,  and  she  at  all 
times  paid  him  great  attention,  and  showed  him  great  kindness. 
The  bill  further  stated,  that  William  Gee  died  in  July  1815, 
having  first,  by  his  will,  divided  his  property  between  the 
plaintiff  and  Pritchard,  and  made  such  provision  for  Pritchard 
therein  as  he  thought  proper  and  just ;  that,  for  many  years 
during  the  time  the  plaintiff  was  so  acquainted  with  Pritchard, 
she  was  in  the  habit  of  writing  letters  to,  and  receiving  letters 
from  him,  on  various  family  and  other  subjects,  some  of  them  of 
[  *404  ]  a  "^private  and  confidential  nature,  and  some  as  the  plaintiff 
believes,  relating  to  his  morals  and  conduct  in  life,  and  contain- 
ing advice  to  him ;  that  for  some  time  past  the  plaintiff  had  had 
great  reason  to  be  displeased  and  dissatisfied  with  Pritchard  and 
his  conduct,  and  in  consequence  thereof  they  had  ceased  to  be 
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on  terms  of  friendship ;  and  Pritchard,  from  resentment,  as  the  Gee 
plaintiff  believed,  had  threatened  and  intended  to  print  and  pmtchabd. 
publish  copies  of  the  letters  which  were  so  written  by  the 
plaintiff  to  him,  or  extracts  therefrom ;  and  wrote  a  letter  to  the 
plaintiff,  dated  the  14th  of  May,  1818,  containing  the  following 
passage : — "My  life,  as  far  back  as  memory  serves,  more  particu- 
larly from  my  first  residence  at  Beddington,  together  with  the 
grounds  I  had  for  being  differently  situated,  viz.  your  professions 
contained  in  your  letters,  will  be  published  in  the  middle  of  June." 

The  bill  charged  that  Pritchard  was  proceeding  to  print  and 
publish,  or  cause  to  be  printed  and  published,  the  letters  of  the 
plaintiff,  or  true  copies  or  copy  thereof,  and  extracts  therefrom, 
and  that  he  and  the  defendant  Anderson  had  caused  public 
notice  thereof  to  be  given,  by  advertisement  in  the  newspapers, 
and  otherwise,  and  particularly  in  a  newspaper  called  The 
Morning  Post,  on  Friday  the  9th  of  July,  in  the  words  follow- 
ing :  "  In  the  press,  and  speedily  will  be  published,  by  William 
Anderson,  bookseller,  Piccadilly,  *  The  Adopted  Son,  or.  Twenty 
Years  at  Beddington,'  containing  Memoirs  of  a  Clergyman, 
written  by  himself,  and  interspersed  with  interesting  corre- 
spondence;" and  that  Anderson  was  printing  and  about  to 
publish  the  same,  or  some  work  in  which  the  letters,  or  copies 
thereof,  or  extracts  therefrom,  were  introduced. 

The  bill  also  charged,  that  the  plaintiff  never  consented  *or  [  **05  ] 
agreed  that  the  letters,  or  any  of  them,  or  any  extracts  or  extract 
therefrom,  should  be  published;  and,  in  answer  to  an  alleged 
pretence  of  the  defendant  Pritchard,  that  the  letters  were  his 
private  property,  and  that  he  was  entitled  to  print  and  publish 
them,  or  to  make  such  use  of  them  as  he  might  think  proper, 
charged,  that  the  letters  were  wholly  written  and  composed  by 
the  plaintiff,  and  were  not  the  property  of  Pritchard,  but  of  the 
plaintiff,  and  that  Pritchard  had  not  even  a  joint,  or  partial,  or 
any  property  whatever  therein,  and  that  Pritchard,  if  he  ever 
had  any  interest  in  the  letters,  had  parted  with  the  same,  for 
that  he  some  time  since  sent  to  the  plaintiff  a  parcel  of  letters 
and  papers,  accompanied  by  a  letter  from  him,  stating,  that  the 
parcel  contained  the  original  letters  which  the  plaintiff  had  so 
written  to  liim  (the  parcel  of  letters  being  then  in  the  plaintiff's 
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Gee         possession) ;  but  the  plaintiff  charged,  that  Pritchard,  before  he 

Pbitchabd.   ^^^  ^o  ^^6  plaintiff  the  parcel  of  original  letters,  and  without  the 

consent  of  the  plaintiff,  took,  or  caused  to  be  taken,  a  copy 

thereof,  from  which  copy  so  taken  he  intended  to  print  and 

publish  copies  or  extracts. 

The  bill  further  charged,  that  the  defendants  were,  or  were  to 
be,  jointly  interested  in  the  profits,  if  any,  which  should  be  made 
or  produced  by  the  sale  of  the  publication,  or  that  Anderson  had^ 
or  was  to  have,  some  joint  interest  or  concern  with  Pritchard  in 
the  publishing  and  sale  of  the  letters  or  work ;  that  the  pub- 
Ucation  of  the  letters,  by  the  defendant,  was  a  breach  of  private 
confidence,  or  violation  of  the  right  and  interest  of  the  plaintiff 
therein,  and  was  intended  to  wound  her  feelings,  and  could  have 
no  other  effect. 

The  bill  prayed,  that  the  defendants  might  be  respectively 
restrained  by  injunction  from  printing  or  publishing  the  original 
letters,  or  any  copies  or  copy  of  the  original  letters,  so  written 
[  •406  ]  by  the  plaintiff,  or  any  extracts  *or  extract  therefrom,  and  might 
be  decreed  to  deliver  up  to  the  plaintiff,  or  to  destroy,  the 
original  copy  of  the  letters  so  taken  or  made  by  the  defendant 
Pritchard,  and  all  printed  and  other  copies  thereof,  or  of  any 
extracts  therefrom,  which  they  might  respectively  have  in  their 
possession  or  power. 

The  allegations  of  the  bill  being  verified  by  affidavit,  a  motion 
was  made  for  an  injunction,  which  the  Lord  Chancellor,  after 
inquiring  for  an  instance  of  an  injunction  issued  against  the 
person  to  whom  the  letters  were  addressed,  granted  on  the 
authority  of  Thompson  v.  Stanhope. 

July  28.  On  this  day  a  motion  was  made,  on  behalf  of  the  defendant, 

to  dissolve  the  injunction. 

[  412  ]  Mr.  Hart,  Mr.  Wether eU,  and  Mr.  Sidebottom,  in  support  of 

the  motion : 

This  injunction  cannot  be  supported,  except  on  the  general 
principle,  that  the  writer  of  a  letter  is  entitled  at  any  time  to 
restrain  the  publication,  and  to  recover  the  possession  from  the 
person  to  whom  it  was  addressed.     No  such  principle  has  ever 
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been  recognized  in  the  jurisprudence  of  this  country,  and  is         Gee 
negatived  by  the  only  *recent  decision  on  this  subject,  Lord  and    pmtchabd. 
L€uly  Perceval  v.  PhippsA  [  ♦413  ] 

The  Lord  Chancellor  :  [  416  ] 

I  understand  the  Yice-Chancellor,  in  the  case  of  Lord  and 
Lady  Perceval  v.  Phipps,  not  to  have  denied  Lady  Perceval's 
property  in  the  letters,  but  to  have  inferred,  from  the  circum- 
stances, that  she  had  authorized,  and  for  that  reason  could  not 
complain  of,  the  publication. 

Sir  Samud  RomiUy  and  Mr.  Roupell  for  the  injunction  :  [  *^8  ] 

It  has  been  decided,  fortunately  for  the  welfare  of  society,  that 
the  writer  of  letters,  though  written  without  any  purpose  of  profit, 
or  any  idea  of  literary  property,  possesses  such  aright  of  property 
in  them,  that  they  cannot  be  published  without  his  consent,  unless 
the  purposes  of  justice,  civil  or  criminal,  require  the  publication. 

The  Lord  Chancellor  :  [  424  ] 

I  am  of  opinion,  that  the  plaintiff  has  a  sufficient  property  in 
the  original  letters  to  authorise  an  injunction,  unless  she  has  by 
some  act  deprived  herself  of  it.  Laying  out  of  the  case  much  of 
what  Mr.  Wetherell  has  Urged  with  so  much  ingenuity,  I  say  only 
that  though  a  letter  is  a  subject  of  property,  capable  of  being 
much  more  largely  dealt  with,  in  communication,  than  books,  as, 
by  reading  to  others,  repeating  passages,  &c.,  yet  the  Court  has 
never  been  alarmed  out  of  the  practice  of  granting  injunctions 
relative  to  letters  to  the  extent  to  which  it  grants  them  in  the 
case  of  books,  because  persons  may  assemblQ  others,  and  read 
and  recite  to  them :  it  is  not  deterred  from  giving  that  relief 
because  it  cannot  give  other  relief  more  effectual. 

In  stating  what  Lord  Hardwigke  says  on  the  subject,  though  I 
cannot  at  the  moment  refer  to  cases,  I  state  that  which,  in  cases, 
has  been  handed  down  as  the  law  of  f  the  Court.  In  Pope  v.  [  '425  ] 
Cvrl,l  Lord  Hardwicke  went  out  of  his  way  to  state  what  he 
thought  the  doctrine  on  the  subject  of  letters.  Though  the 
letters  of  eminent  men,  no  one  can  suppose  that  they  were  all 

t  13  B.  E.  1  (2  V.  &  B.  19).  t  2  Atk.  342. 
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Gee  meant  for  publication ;  there  are  many  passages  in  Swift's  letters 
Pritchabd.  which  he  would  be  unwilling  to  have  published.  Lord  Hard- 
wiGKB  says,  ''  Another  objection  has  been  made  by  the  defend- 
ant's counsel,  that  where  a  man  writes  a  letter  it  is  in  the  nature 
of  a  gift  to  the  receiver ;  but  I  am  opinion  that  it  is  only  a  special 
property  in  the  receiver  :  possibly  the  property  of  the  paper  may 
belong  to  him  but  this  does  not  give  a  license  to  any  person  what- 
soever to  publish  them  to  the  world."  If  he  had  stopped  there, 
doubt  might  have  been  entertained  whether  the  receiver  was  not 
at  liberty  to  publish  them  to  the  world,  but  he  proceeds,  "  for,  at 
most,  the  receiver  has  only  a  joint  property  with  the  writer."+ 

No  one  can  read  the  case  of  Thompson  v.  Stanhope  without  see- 
ing that  this  was  understood  at  that  time  to  be  the  doctrine  of 
the  Court.  Publication  was  there  advertised  in  November,  and 
the  application  to  the  Court  not  made  till  March,  and  on  that 
circumstance  Lord  Apsley  proceeded  in  recommending  the 
arrangement  which  he  afterwards  mentions :  ''  The  executors 
cannot  be  said  to  have  given  their  consent,  though  his  Lordship 
thought  they  would  have  done  better  if  they  had  applied  earlier, 
before  the  expense  of  printing  was  incurred."  |  That  is  a  strong 
part  of  the  case.  Those  were  letters  of  two  classes,  written  by  a 
father  to  his  son ;  one  class  relating  to  the  characters  of  indi- 
viduals. The  communication  being  made  by  letter  is  prima  facie 
evidence,  that  that  is  all  the  communication  which,  on  the  sub- 
ject of  those  characters,  the  writer  intends  to  make.  So  of  what 
[  •426  ]  *relates  to  education  :  though  they  concern  public  characters, 
and  a  public  subject — education,  no  one  can  maintain,  that  those 
discussions  found  in  private  letters  gave  to  the  person  who  re- 
ceived the  letters  a  right  to  carry  into  public  the  opinions  of  the 
writer  on  those  public  characters,  and  the  system  of  education. 
Lord  Apsley  therefore  granted  the  injunction,  observing^  that 
the  defendant  **  did  very  ill  in  keeping  copies  of  the  characters, 
when  Lord  Chesterfield  meant  that  they  should  be  destroyed  and 
forgotten."    Lord  Apsley  also  cites  the  case  of  Mr.  Forrest er,^ 

t  2  Atk.  342.  for    printing    the   plaintiff's  notes, 

X  Amb.  739,  740.  gotten    surreptitiously  without   his 

§  "  In  the  case  of  Mr,  Forrester  v.  oonsent,  was  granted."  4  Burr.  2331, 

Waller,  13  June,  1741,  an  injunction  In  Donaldson  y.  Beckdt,  2  Bro.  P.  C. 
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which  certainly  does  not  apply  to  letters.     I  believe  the  parties        Oee 
came  to  a  compromise.  Pbitchabd. 

The  doctrine  is  thus  laid  down,  following  the  principle  of  Lord 
Hardwickb:  I  do  not  say  that  I  am  to  interfere  because  the 
letters  are  written  in  confidence,  or  because  the  pubUcation  of 
them  may  wound  the  feelings  of  the  plaintiff ;  but  if  mischievous 
effects  of  that  kind  can  be  apprehended  in  cases  in  which  this 
Court  has  been  accustomed,  on  the  ground  of  property,  to  forbid 
publication,  it  would  not  become  me  to  abandon  the  jurisdiction 
which  my  predecessors  have  exercised,  and  refuse  to  forbid  it. 

Such  is  my  opinion  ;  and  it  is  not  shaken  by  the  case  of  Lord 
and  Lady  Perceval  v.  Phipps.   I  will  not  say  that  there  may  not  be  a 
case  of  exception,  but  if  there  is,  the  exception  must  be  estab- 
lished on  examination  of  the  letters ;  and  I  think  that  it  will  be 
extremely  difficult  to  say  where  that  distinction  is  to  be  found 
between  private  *letters  of  one  nature,  and  private  letters  of      t  *^^  3 
another  nature.    For  the  purposes  of  public  justice  pubhcly 
administered,  according  to  the  established  institutions  of  the 
country,  the  letters  must  always  be  produced  ;  I  do  not  say  that 
of  justice  administered  by  private  hands ;  nor  do  I  say  that  there 
may  not  be  a  case,  such  as  the  Vice-chancellor  thought  the  case 
before  him,  where  the  acts  of  the  parties  supply  reasons  for  not 
interfering :  but  that  differs  most  materially  from  this  case.     In 
April  last,  the  defendant  having  so  much  of  property  in  these 
letters  as  belongs  to  the  receiver,  and  of  interest  in  them  as  pos- 
sessor, thinks  proper  to  return  them  to  the  person  who  has  in 
them,  as  Lord  Hardwickb  says,  a  joint  property,  keeping  copies 
of  them  without  apprising  her,  and  assigning  such  a  reason  as 
he  assigns  for  the  return.     Now  I  say,  that,  if  in  the  case  before 
the  Vice-Chancellor,  Lady  Perceval  had  given  to  Phipps  a  right 
to  publish  her  letters,  this  case  is  the  converse  of  that ;  and  that 
the  defendant,  if  he  previously  had  it,  has  renounced  the  right 
of  publication. 

On  these  grounds  the  injunction  must  be  continued. 

Motion  refused, 

£d.  Toml.  129,  is  enumerated  amoDg  the  author,  13  June,  1741.  Forrester 
other  "  injunctions  for  printing  un-  v.  Walfer,  for  Forrester's  Reports." 
published  MSS.  without  licence  from      Id.  138. 
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1818. 

nb.  28. 

.Varoh  7„10. 

May  26,  80. 

July  I,  4. 

1820. 
AprU  22. 

Lord 
Eldon,  L.G. 

[432] 


MARSHALL   v.   HOLLOWAY.f 

(2  Swanston,  432--470.) 

Devise  and  bequest  of  real  and  personal  estate  on  trust,  to  inyest  the 
rents  and  profits,  and  annual  proceeds,  while  any  person  beneficially 
interested  in  the  real  and  personal  estate,  by  virtue  of  trusts  afterwards 
declared,  should  be  ,under  twenty-one,  for  the  purpose  of  accumulation ; 
and,  subject  thereto,  in  trust  for  the  eldest  son  then  living  of  the 
testator's  daughter  C,  for  life ;  remainder  to  his  first  and  other  sons,  in 
tail,  with  like  remainder  to  the  other  living  sons  of  G. ;  with  remainder 
to  the  eldest  living  daughter  of  C,  for  life ;  remainder  to  her  first  and 
other  sons  in  tail,  with  like  remainder  to  the  other  living  daughters  of 
0. ;  remainder  to  every  other  son  of  C,  in  tail ;  remainder  to  the 
daughters  of  the  testator's  eldest  grandson;  with  remainder  to  the 
daughters  of  his  other  living  grandsons ;  remainder  to  the  daughters 
of  his  eldest  granddaughter,  as  tenants  in  common  in  tail,  with  like 
remainder  to  the  daughters  of  his  other  living  granddaughters; 
remidnder  to  the  daughters  of  C,  as  tenants  in  common  in  tail,  witJi 
cross-remainders  in  tail:  and  an  ultimate  limitation  to  the  tester's 
heir  and  next  of  kin ;  with  a  proviso,  that  such  persons  as  should  be 
entitled  to  an  estate  in  tail  in  the  real  estate  should  not  be  absolutely 
entitled  to  the  personal  estate  before  twenty-one,  which  should,  in  the 
mean  time,  be  subject  to  the  trusts  before  declared :  the  eldest  grandson, 
an  infant,  takes  a  vested  estate  for  life ;  the  trust  of  accumulation  is 
void,  and  the  infant  entitled  to  maintenance. 

Prospective  and  retrospective  allowance  to  trustee  for  trouble. 

By  his  will,  dated  the  2nd  of  September,  1818,  Thomas  Hollo- 
way,  after  some  pecuniary  legacies,  devised  and  bequeathed  all 
his  real  and  personal  estate  to  S.  Marshall,  Y.  Lawes,  and  F. 
Croft,  their  heirs,  executors,  and  administrators  upon  trust,  to 
convert  his  personal  estate  into  money ;  and  after  pajrment  of 
his  debts  and  legacies,  *'  to  lay  out  and  invest,  in  their  names, 
the  clear  surplus  monies  arising  from  my  personal  estate  in  the 
purchase  of  stock  in  some  of  the  Government  or  Parliamentary 
funds,  or  upon  real  securities  in  England ;  and,  in  like  manner, 
to  lay  out  and  invest  the  dividends,  interest,  and  annual  proceeds 
of  such  stocks  and  securities,  and  the  rest  of  my  personal  estate, 
and  also  the  clear  yearly  rents  and  profits  of  my  real  estates, 
from  time  to  time,  as,  and  when,  and  so  often,  and  during  all 
such  times,  as  any  person  or  persons  beneficially  interested  in,  or 
entitled  to,  any  real  and  personal  estates,  under  the  trusts  here- 

t  MarUlli  v.  HoUoway  (1872)  L.  Tewart  v.  LawBon  (1874)  L.  R.  18 
B.  5  H.  L.  532,  42  L.  J.  Ch.  26;      Bq.  490,  43  L.  J.  Ch.  673. 
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inafter  declared  thereof  shall  be  under  the  age  of  twenty-one    mabshall 
yearSy  adding  all  such  investments  to  my  personal  estate,  in    hoiilowat. 
order  to  accumulate  the  same ;  and  upon  further  trust,  as,  and 
when  each  and  every  of  my  grandchildren,  who  shall  not  become 
entitled  to  my  real  and  ^personal  estates,  or  some  part  or  share      [  *^^'^  1 
thereof,  under  the  trusts  hereinafter  declared,  shall  attain  the 
age  of  twenty-one  years,  to  raise  and  pay  out  of  my  personal 
estate,  to  each  and  every  such  grandchild  not  so  entitled,  the  sum 
of  1,000Z. ;  and,  subject  to  the  trusts  hereinbefore  declared,  as,  to, 
for,  and  concerning  all  my  freehold,  copyhold,  and  leasehold,  and 
real  and  personal  estates ;  "  and  the  stocks  and  securities  to  be 
purchased  as  aforesaid,  upon   trust,  for  the  eldest  son,    then 
living,    of  his    daughter  Catherine,   then  of  the  age  of    five 
years,  during  his  life ;  and  from  and  after  his  decease,  upon 
trust,  for  the  first  and  every  other  son  of  his  body,  lawfully 
to  be  begotten,. and  the  heirs  of  their  bodies,  with  like  remainder 
to  his  second  and  third  (who  was  the  youngest  then  living) 
grandsons ;  and  in  failure  of  such  issue,  upon  trust,  for  his  grand- 
daughter the  eldest  daughter  of  his  daughter  Catherine,  during 
her  life ;  and  from  and  after  her  decease,  in  trust,  for  her  first 
and  every  other  son,  and  the  heirs  of  their  bodies,  with  like  re- 
mainder to  his  second  and  third  (or  youngest  living)  grand- 
daughter ;  and  on  failure  of  such  issue,  in  trust,  for  all  and  every 
other  the  son  and  sons  of  his  daughter  Catherine,  lawfully  be- 
gotten, successively,  according  to  seniority,  and  the  heirs  of  their 
respective  bodies ;  and  on  failure  of  such  issue,  upon  trust,  for 
all  and  every  the  daughter  and  daughters  of  his  eldest  grandson, 
as  tenants  in  common,  and  the  heirs  of  their  respective  bodies, 
with  benefit  of  survivorship,  with  like  remainders  to  the  daughters 
of  his  second  and  youngest  grandsons ;  and  on  failure  of  such 
issue,  upon  trust,  for  all  and  every  the  daughter  and  daughters  of 
his  eldest  granddaughter,  as  tenants  in  common,  and  the  heirs 
of  their  respective  bodies,  with  benefit  of  survivorship,  with  like 
remainders  to  the  daughters  of  his  second  and  youngest  grand- 
daughters ;  and  "  in  failure  of  such  issue,  upon  trust,  for  all  and 
every  other  the  daughter  and  daughters  of  my  said  daughter 
Catherine,  lawfully  begotten,  or  to  *be  begotten,  and  hereafter  to      [  '-^^i  i 
be  born,  if  more  than  one,  as  tenants  in  common,  and  the  heirs 
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Mabshall  of  their  respective  bodies ;  and  failing  issue  of  any  such  after- 
Hollo  WAT.  bom  daughter  or  daughters,  then,  as  to  her  or  their  share  or 
shares,  upon  trust,  for  the  other  daughter  and  daughters  of  my 
said  daughter  Catherine,  hereafter  to  be  born,  if  more  than  one, 
as  tenants  in  common,  and  the  heirs  of  their  respective  bodies  ; 
and  in  failure  of  such  issue,  upon  trust,  for  my  right  heirs  and 
next  of  kin,  according  to  the  nature  and  tenure  of  the  said  trust 
estates,  respectively  :  Provided  always,  and  I  declare  it  to  be  my 
will  and  meaning,  that  such  person  or  persons  as  shall,  under 
this  my  will,  be  entitled  to  an  estate  tail  in  possession  in  my  said 
real  estate,  shall  not  be  absolutely  entitled  to  my  leasehold  and 
personal  estates  until  he,  she,  or  they,  respectively,  shall  attain 
the  age  of  twenty-one  years ;  and  that  my  said  leasehold  and 
personal  estates  shall  absolutely  belong  only  to  such  person  or 
persons  as  shall  first  attain  the  age  of  twenty-one  years,  and  be- 
come entitled  to  an  estate  tail  in  possession  in  my  real  estate, 
under  the  trusts  aforesaid ;  and,  in  the  mean  time,  the  said 
leasehold  and  personal  estates  shall  remain  subject  to  the  trusts 
hereinbefore  declared  thereof,  notwithstanding  any  thing  herein- 
before contained  to  the  contrary." 

The  will  then  directed,  that  the  testator's  grandchildren,  and 
every  person  who  should  become  entitled  to  the  possession,  or 
the  receipt  of  the  rents  and  profits,  of  his  real  and  personal 
estates,  should,  within  a  year  after  attaining  the  age  of  twenty- 
one  years  and  so  becoming  entitled,  assume  the  surname  and 
arms  of  Holloway;  and  empowered  the  trustees  to  renew  the 
leases  of  the  leasehold  estates,  and  the  several  tenants  for  life, 
when  they  attained  the  age  of  twenty-one  years,  and  became 
actually  entitled  to  the  possession  of  the  estates  or  receipt  of  the 
rents,  to  grant  leases.  By  three  codicils  the  testator  devised, 
[  •435  ]  ♦property  purchased  since  the  date  of  the  will  upon  the  same 
trusts,  and  bequeathed  some  legacies. 

The  bill  filed  by  8.  Marshall  and  V.  Lawes  stated  the  death  of 
the  testator  on  the  22nd  of  January,  1816,  leaving  Ann  Holloway, 
his  widow,  Catherine  Martelli,  (wife  of  Horatio  Martelli,)  his 
only  child  and  heiress-at-law,  and  next  of  kin,  and  Charlotte 
Ann  Martelli,  Anna  Isabella  Martelli,  Catherine  Ansley  Martelli, 
Horatio  Francis  Kingsford  Martelli,  Charles  Henry  Ansley  Mar- 
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telli,  Thomas  Chessher  Martelli,  of  the  respective  ages  of  seven-  Mabshall 
teen,  fifteen,  fourteen,  nine,  five,  and  three  years,  and  Mary  hollowat. 
Anne  Martelli,  (bom  after  the  date  of  the  will,)  his  grand- 
children ;  and  the  birth  of  Elizabeth  Martelli,  another  daughter 
of  Horatio  and  Catherine  Martelli,  since  the  the  testator's  death. 
The  bill,  farther  stating  that  the  defendant  Faithful  Croft 
declined  to  prove  the  will,  or  act  as  trustee,  and,  being  the 
person  best  acquainted  with  the  testator's  affairs,  had  been 
employed  by  the  plaintiffs  as  their  agent,  prayed  that  the  defen- 
dants might  respectively  set  forth  the  rights  and  interests  which 
they  claimed  in  the  real  and  personal  estate  of  the  testator,  and 
that  the  will  and  codicils  of  the  testator  might  be  estabUshed, 
and  the  trusts  thereof  performed  and  carried  into  execution,  and 
that  the  rights  of  the  several  parties  in  his  real  and  personal  estate 
might  be  ascertained,  and  that  the  plaintiffs  might  be  indemni- 
fied in  carrying  into  execution  the  trusts  of  the  will  and  codicils, 
respectively,  the  plaintiffs  offering  to  account  for  the  personal 
estate  and  rents  possessed  by  them,  and  to  act  in  the  execution 
of  the  trusts  of  the  will,  on  being  indemnified  ;  and  in  case  the 
Court  should  be  of  opinion  that  the  defendant  Faithful  Croft 
ought  to  be  discharged  from  being  a  trustee,  then  that  proper 
directions  might  be  given  for  that  purpose,  and  for  his  conveying 
or  releasing  "^the  testator's  real  estates,  and  for  ascertaining  the  [  *^^  1 
compensation  to  be  made  to  him  for  his  time  and  trouble  in  the 
conduct  of  the  testator's  affairs. 

A  petition  was  presented  for  an  allowance  for  maintenance  of    j^/^\  ^\q 
the  infant  children  of  Mrs.  Martelli.  — ' 

Mr.  Hart,  Mr,  Roupell,  and  Mr,  Raithby,  in  support  of  the 
petition. 

Thb  Lord  Chancellor  : 

The  Court  has  never  gone  farther  than  this,  that  though  the 
words  of  the  will  do  not  authorise  the  apphcation  of  interest  to 
the  maintenance  of  the  infants,  yet  if  it  can  collect  before  it  all 
the  individuals  who  may  be  entitled  to  the  fund,  so  as  to  make 
to  each  a  compensation  for  taking  from  him  part,  it  will  grant 
an  allowance  for  maintenance;  but  if  the  will  contains  successive 

R.B. — ^VOL.  XIX.  H 
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Mabshall  limitations  under  which  persons  not  in  being  may  become 
HoLLowAT.  entitled,  it  is  not  sufficient  that  all  the  parties  then  living,  pre- 
sumptively entitled,  are  before  the  Court,  for  none  of  the  living 
may  be  the  parties  eventually  entitled  to  the  enjoyment  of  the 
property.  In  such  a  case,  the  order  would  be,  in  effect,  to  give 
for  the  maintenance  of  one  person  the  property  of  another. 


[•487] 


ifoy  26, 30.  A  question  arising  at  the  hearing,  what  party  should  *begin, 
the  Lord  Changbllob  intimated  that  it  was  incumbent  on  those 
who  claimed  under  the  will  to  proceed  to  establish  their  right. 

Sir  Arthur  Piggott^  Mr.  Preston^  and'  Mr,  Maddock^  for  the 
eldest  grandson  of  the  testator : 

1.  The  estate  of  the  eldest  son  is  vested. 

2.  The  proviso  for  accumulation  is  void. 
8.  The  eldest  grandson,  as  tenant  of  the  first  vested  estate,  is 

entitled  to  the  interest  and  rents. 

«  *  *  *  * 

[  488  ]  At  what  time,  according  to  the  language  of  the  testator,  is 

this  proviso  of  accumulation  to  cease  ?  The  persons  claiming  in 
an  opposite  interest  must  mark  out  clear  boundaries.  A  decision 
in  favour  of  the  next  of  kin  must  define  the  time  for  which  the 
accumulation  shall  continue  for  their  benefit.  In  Tregonweli  v. 
8yd€nham,\  the  time  was  defined  by  a  limited  sum  of  money. 
The  distinction  between  that  case  and  Lord  SoiUkamptan  v.  The 
Marquess  of  HertfordX  is,  that  in  the  latter,  no  period  could  be 
assigned  during  which  the  accumulation  was  to  continue  for  the 
benefit  of  the  heir.    ♦    ♦    ♦ 

[  439  ]  The  estate  of  the  tenant  for  life  is  not  avoided  by  the  trust  for 

accumulation ;  and  that  trust  being  void,  and  the  gift  to  him 
good,  there  is  nothing  to  deprive  him  of  the  rents  and  profits. 
We  conclude  that  the  estate  of  the  tenant  for  life  is  not  im- 
peached by  the  trusts,  and  that  he  is  entitled  to  the  rents. 

Mr.  Trower  and  Mr.  Wethereli,  for  the  younger  children. 

Sir  Samuel  RomiUy,  Mr.  Bell,  Mr.  Raithby,  and  Mr.  Sudgen, 
t  16  E.  B.  40  (3  Dow,  194).  J  13  E.  B.  18  (2  V.  ft  B.  64). 
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for  Mrs.  Martelli,  heiress-at-law  and  next  of  kin  of  the  testator ;  Kabshall 
and  Mr.  Lynch,  for  Mrs.  Holloway  [cited  Jee  v.  AiuUey,^  and  hollo  way. 
Leake  v.  Robin8on,l  and  other  cases  :  ] 

The  persons  described  are  not  to  have  either  the  real  estate,       [  ^^  ] 
or  the  corpus  of  the  personal  estate,  or  the  rents  and  dividends, 
until  they  attain  twenty-one.  By  the  proviso,  a  minor  tenant  in  tail 
has  no  interest  in  either  the  principal  or  the  rents  and  dividends 
of  this  property. 

All  the  limitations  of  the  real  estate,  after  the  first  estate  for       [  442  ] 
life,  are  void.     The  gifts  to  unborn  persons  were  not  designed  to 
take  effect  till  after  the  performance  of  a  previous  trust,  which 
was  too  remote  and  void.    ♦    ♦    • 

Mr.  Preston,  in  reply :  [  **8  ] 

*  *  The  trust  for  accumulation  is  a  mere  prior  chattel  [***] 
interest,  and  does  not  suspend  the  right  to  a  vested  interest. 
And  as  the  trust  for  accumulation  is  for  objects  which  are  too 
remote,  that  trust  is  void  as  contravening  the  enactments  of  the 
law.  The  consequence  is,  that  the  title  of  the  grandson  is  in  the 
same  state  as  if  there  had  not  been  any  trust  for  accumulation, 
or  that  trust  had  determined. 

In  all  cases  of  conditions  or  limitations  over,  which  are  re- 
pugnant to  the  estate  to  which  the  condition  or  collateral 
limitation  is  annexed,  the  gift  remains  in  full  force,  although  the 
law  denies  effect  to  the  condition,  or  to  the  collateral  limitation ; 
and  the  law  favours  the  vesting  of  interests.     «     *    « 

At  the  close  of  the  argument,  his  Lordship  proceeded  as       [^^6] 
follows : 

Thb  Lobd  Chancellor: 

I  shall  not  decide  this  case  without  referring  to  the  authorities 
cited,  but  I  have  a  strong  inclination  of  opinion  that  it  is  im- 
possible to  declare  that,  at  present,  either  the  heir  or  the  next  of 
kin  have  any  claim.  The  testator  undoubtedly  meant,  not  only 
to  exclude  his  heir  and  *next  of  kin  from  all  interest,  but  to  [  *446  ] 
render  it  impossible,  that,  during  the  minority  of  the  grandchild, 

t  1  E.  E.  46  (1  Cox,  324).  %  16  E.  E.  168  (2  Mer.  363). 

H  2 
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Mabshall  any  part  of  this  property  should  be  applied  even  for  the  benefit 
HoLLowAY.  of  those  for  whom  he  eventually  designed  the  beneficial  enjoy- 
ment. Whatever  may  be  thought  of  the  morality  of  that  in- 
tention, the  question  to  be  decided  is,  what  is  the  law  ?  The 
scheme  of  the  will  is  this ;  having  first  given  pecuniary  legacies, 
the  testator  then,  in  one  clause,  devises  and  bequeaths  all  his 
property,  of  whatever  nature  (there  can  be  no  doubt,  however, 
that  the  terms  of  a  single  clause  may  have  very  different  effects, 
according  to  the  nature  of  the  property  on  which  it  operates,)  in 
trust  to  sell,  <&c.,  and  to  retain  and  pay  the  pecuniary  legacies 
before  bequeathed.  He  then  proposes  to  create  an  accumulation 
fund  during  the  minority  of  the  persons  whom  he  describes, 
expressing,  in  terms  perfectly  clear,  that  a  person  under  the  age 
of  twenty-one  years  was  beneficially  interested  or  entitled  to  the 
estate  devised  and  bequeathed  ;  and  undoubtedly  this  is  a  clause 
of  repetition  which  directs  the  accumulation  to  take  place  during 
the  minority  of  all  the  persons  who  should  become  entitled. 

It  has  been  argued  that  the  legacies  of  1,0002.  are  contingent ; 
supposing  that  to  be  so,  it  will  not  prove  that  there  were  no 
vested  interests  in  the  corpus  of  the  estate.  The  trust  to  accu- 
mulate for  this  purpose  will  not,  more  than  a  trust  for  the 
payment  of  debts,  prevent  the  vesting.  This  is  a  devise  of  the 
real  and  personal  estate  to  trustees,  who,  subject  to  accumulation 
for  a  limited  period,  are,  by  the  effect  of  this  will,  at  the  death 
of  the  testator,  to  stand  seized  and  possessed  for  persons  de- 
scribed. How  can  it  be  said  that  they  are  not  to  stand  so  seized 
and  possessed,  when  the  testator  expressly  says  they  are,  and 
takes  notice  that  the  cestui  que  trust  is  only  of  the  age  of  five 
years? 
[  447  ]  We  all  know  that,  with  respect  to  freehold  estates  given  to  a 

person  and  the  heirs  of  his  body,  he  is  tenant  in  tail ;  but  as 
personalty  so  given  does  not  go  to  the  heir,  the  old  rule  of  law, 
possibly  to  serve  the  intention,  is,  that  the  donee,  under  the 
same  limitation  which  gives  the  real  estate  to  the  heir  of  his 
body,  takes  it  absolutely.  The  testator  proceeds  to  limit  to 
unborn  grandsons,  and,  being  aware  that  he  could  not  limit 
estates  for  life,  he  limits  to  them  and  the  heirs  of  their  bodies, 
meaning  that  they  should  be  all  in  this  succession.    He  has 
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then  declared,  that  the  persons  named  are  by  him  considered  as    Mabshall 

beneficially  interested  and  entitled  during  their  minority,  al-    hollowat. 

though  he  has,  in  that  very  clause  in  which  he  so  considered 

them,  directed  that  accumulation  out  of  those  estates  in  which 

they  are  so  interested ;  and  although  he  takes  notice  that  the 

more  inmiediate  objects  of  the  trusts  are  under  the  age  of  five 

years,  and  till  twenty-one  they  could  not  make  any  alienation ; 

they  did  not,  in  that  sense,  take  an  absolute  interest,  because,  at 

twenty-one,  they  would  have  a  power  of  making  it  their  own ; 

but  the  testator  seems  to  have  recollected,  that  the  limitation 

of  the  personal  estate  to  them  and  the  heirs  of  their  body  made 

it  absolutely  theirs  ;  so  much  so,  that  if  an  infant  was  bom,  and 

died  in  infancy,  his  administrator,  not  the  heir  of  his  body, 

would  be  entitled. 

He  has  not  said  that  they  shall  not  be  beneficially  interested, 
but  shall  not  be  absolutely  entitled.  Had  it  stopped  there,  I 
should  be  glad  to  know  whether  there  might  not  be  many 
injuries  for  which  the  minors  might  have  demanded  compen- 
sation, or  acts  of  ownership  which  they  might  have  exercised, 
as  felling  timber;  or  whether  timber  felled  by  a  wrong  doer 
would  not  have  belonged  to  them  ?  Then  follows  the  clause 
relating  to  the  remoteness  of  the  accumulation,  and  it  concerns 
not  the  real  estate.  It  is  possible  that  some  of  the  devisees 
*who  have  not  attained  twenty-one  might  leave  issue.  Then  [  *448  ] 
the  personal  property  would  have  gone  over  if  it  had  stopped 
there ;  but  the  testator  proceeds  in  the  terms  of  the  proviso.! 

It  seems  clear,  on  the  language  of  the  proviso,  that,  although 
the  person  was  under  the  age  of  twenty-one  years,  the  testator 
thought  him  tenant  in  tail  in  possession,  otherwise  it  is  non- 
sensa  Certainly  the  testator  means  to  say,  that  no  person, 
tenant  in  tail  in  possession  of  the  real  estate,  however  beneficially 
he  takes,  shall  take  an  absolute,  unqualified  estate  in  the  per- 
sonalty during  his  minority.  Then,  considering  the  period 
which  may  elapse  before  a  tenant  in  tail  may  attain  twenty-one, 
when,  by  virtue  of  both  conditions,  he  is  to  take  an  absolute 
interest  in  the  leasehold,  two  questions  arise,  whether  the  ante- 
cedent limitations  are  good,  and  the  susbequent  bad,  or  whether 

t  Vide  anUj  p.  96. 
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Kabshall  all  without  exception  are  bad  ?  t  I  have  had  no  difficulty  about 
HoLLowAT.  ^^®  ^^  estate.  We  have  heard  in  tithe  causes  of  a  dancing 
modus :  this  is  a  clause  of  accumulation  of  the  same  description. 
The  question  which  I  have  to  determine  to-day  is,  whether, 
when  the  testator  has  said  that  the  tenant  in  tail  in  possession 
shall  not  have  an  absolute  estate  in  the  personalty  till  he  attains 
twenty-one,  I  am  to  say  that  the  case  is  the  same  with  the  tenant 
for  life,  with  regard  to  the  real  estate,  the  testator  not  having, 
as  to  him,  said  any  such  thing? 

A  further  question  is,  whether,  because  the  accumulation  is 
directed  with  respect  to  some  persons  to  whom  the  limitation  is 
too  remote,  it  is  not  only  void  in  itself,  but  shall  defeat  the  effect 
I  ^449  ]  of  the  other  gifts  ?  In  the  cases  *of  powers,  the  testator  has 
meant  to  give  a  power  which  could  be  exercised  among  all  the 
objects,  and  did  not  mean  to  give  it  if  it  could  not  be  so  exer- 
cised ;  but  this  testator  expressly  states  the  case  to  which  he 
meant  the  proviso  to  apply ;  but  he  has  not  said  that  he  meant 
it  to  apply  to  the  case  of  the  tenant  for  life.  At  present,  there- 
fore, the  vested  interest  is  in  the  eldest  grandson  :  whether  the 
heir  at  law  or  next  of  kin  may  not,  at  some  future  time,  have  an 
interest,  is  a  question  to  be  considered  when  the  event  occurs. 
The  life  estate  being  good,  it  would  not  become  me  now  to  decide 
the  validity  of  the  ulterior  limitations.  If  the  whole  devise  was 
void,  the  heir,  or  next  of  kin,  would  have  a  right  to  call  on  the 
Court  to  make  that  declaration ;  but  the  whole  is  not  void ;  and 
the  present  interest  does  not  belong  to  the  heir.  The  Court  is 
not  accustomed  to  declare  the  effect  of  trusts  until  the  time 
arrives. 

•Myi.  In  consequence  of  Mrs.  Martelli's  death   since  the  hearing, 

application  was  made  for  judgment.  The  Lobd  Chancellor 
observed,  that  his  opinion  on  the  argument  was,  that  whatever 
might  become  of  the  subsequent  limitations,  the  first  limitation 
to  the  testator's  grandson  was  good,  and  that  it  would  be  very 
difficult  to  hold  the  next  limitation  bad. 

t  These  questions  were  finally  de-  in  favour  of  the  first  tenant  in  taQ 
oided  in  1872  (in  Martelli  v.  HoUowatf,  who  attained  twenty-one,  in  the  year 
L.  B.  5  H.  L.  632,  42  L.  J.  Ch.  26),      1867.-0.  A.  8. 
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Thb  Lord  Chancellor:  Mabshall 

V. 

There  cannot  be  any  fund  for  the  present  maintenance  of  the  Hollowat. 
infant,  unless  the  income  is  undisposed  of  prior  to  his  attaining  •^J^IL^' 
the  age  of  twenty-one.  If  accumulation  is  well  directed  till  he 
attains  that  age,  then  during  the  interval  there  is  no  fund  un- 
disposed of.  The  Court  must,  *therefore,  determine  whether  [•*S0] 
the  trust  of  accumulation  is  throughout  bad,  and  if  so,  whether 
the  accumulation  between  the  death  of  the  testator  and  the  time 
of  the  grandson  attaining  twenty-one  is  undisposed  of ;  in  which 
case  of  ineffectual  gift,  so  much  as  consists  of  rents  and  profits 
belongs  to  the  heir ;  and  so  much  as  arises  from  personal  estate 
belongs  to  the  next  of  kin.  It  is  very  difficult  to  distinguish 
this  case  from  Lord  Southampton  v.  The  Marquess  of  Hertford  A 
The  true  doctrine  seems  to  be,  that,  of  a  trust  for  accumulation 
which,  prior  to  Lord  Loughborough's  Act,  would  have  been  good, 
so  much  as  is  now  within  the  Act  will  be  good,  but  the  excess 
will  be  bad ;  but  if  there  be  a  trust  for  accumulation,  and  part 
of  it  would  have  been  bad  before  the  Act,  that  part  remains  bad 
notwithstanding  the  Act.  Lord  Southampton  v.  The  Marquess  of 
Hertford,  seems  to  have  decided,  that  if  property  is  given  subject 
to  a  trust  which  is  bad,  the  gift  of  the  property  takes  effect 
exempt  from  the  trust.  The  trust  for  accumulation  in  this  case, 
I  think,  bad,  because  it  may  last  for  ages. 

The  Lord  Chancellor  stated,  that  he  had  again  considered      J^y^- 
the  case,  and  could  not  distinguish  it  from  Lord  Southampton  v. 
The  Marquess  of  Hertford, 

April  22, 1820.—"  His  Lordship  doth  declare,  that  the  will  of 
Thomas  HoUoway,  the  testator,  &c.  dated,  &c.,  and  the  three 
several  codicils  of  the  testator,  dated,  &c.  are  respectively  well 
executed  and  proved,  and  that  the  trusts  thereof  ought  to  be 
carried  into  execution,  except  in  so  far  as  the  said  will  directs  '* 
[accumulation,  and  that  such  direction  to  accumulate  is  too 
remote  and  void  in  law,  &c.] 

t  13  E.  B.  18  (2  V.  &  B.  54). 
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174S.  DA   COSTA  V.  DE  PAZ.f 

(2  Swanston,  487,  n.— 491,  n.) 
Lord 

^^'l  C^^*'  Under  the  law  in  force  prior  to  9  &  10  Vict.  c.  69,  a  bequest  for  the 

maintenance  of  an  assembly  for  reading  the  Jewish  law,  and  advancing 

[  •487,  n,  ]  ^Q  Jewish  religion,  was  illegal. 

Right  of  the  Crown  under  a  devise  to  a  superstitious  use. 

The  questions  in  this  case  arose  upon  the  will  of  one  Elias  de 
Paz,  who  thereby  directed  his  executors  to  invest  a  sum  of 
[•488,11.]  i^200Z.  in  some  *govemment  or  other  security;  and  directed 
that  the  revenue  arising  therefrom  should  be  applied  for  ever  in 
the  maintenance  of  a  Jesiba,  or  assembly  for  daily  reading  the 
Jewish  law,  and  for  advancing  and  propagating  their  holy 
religion  ;  and  directed  that  his  executors,  during  their  respective 
lives,  should  have  the  management  of  the  assembly,  and 
appointed  A.  B.  and  G.  his  residuary  legatees ;  and  the  bill  was 
to  have  this  1,200Z.  laid  out  according  to  the  will. 

The  LoBD  Ghancellob  upon  the  opening  asked,  if  there  had 
ever  been  a  case  where  such  a  charity  as  this  had  been  established, 
for  it  being  against  the  Christian  religion,  which  is  part  of  the 
law  of  the  land,  he  thought  he  could  not  decree  it. 

Mr.  Clark  said,  that  no  cases  could  be  found  antecedent  to 
the  Act  of  Toleration,!  where  a  bequest  of  this  kind  had  been 
established ;  yet  since  that  Act,  by  which  sects  differing  from  the 
established  religion  are  by  law  tolerated,  there  may  be  some 
instances ;  but  the  present  case  is  of  a  sect  that  can  only  be  said 
to  be  connived  at;  that  it  may  therefore  become  material  to 
consider  whether  this  bequest  will  not  come  within  the  statute  of 
Edward  the  6th  of  superstitious  uses,§  and  whether  there  are 
not  some  vesting  clauses  in  the  statutes  concerning  superstitious 
uses,  that  may  give  this  legacy  to  the  Grown. 

t  Under  9  &  10  Vict.  c.  59  (1846)  munity  may  be  a  charitable  purpose 

charitable    purposes    in   connection  so  long  as  it  does  not  promote  super- 

with  the  Jewish  religion  are  now  on  stition.     See  Afichd'a   Trust  (1860) 

the  same  footing  as  similar  purposes  29  Beav.  39. — 0.  A.  S. 

in  connection  with  Protestant  Dis-  t  1  W.  &  M.  c.  18. 

senters.      The  maintenance  of  the  $  1  Ed.  YI.  c.  14. 
religious  rites  and  teaching  of  a  com- 
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Ryder,  Attorney-General :  da  Costa 

V. 

The  Act  of  Toleration  gave  no  new  right  to  sectaries,  but  only  ^*  ^^''• 
took  away  the  effect  of  the  penal  laws,  and  gave  people  liberty  of 
worshipping  God  their  own  way.  Before  the  Kevolution  there 
were  cases  that  have  not  been  received  since,  particularly 
Baxter's  case.  (1  Vem.  248,  revised  after  the  Revolution, 
2  Vem.  105.)  How  is  the  present  case  ?  It  is  only  for  propa- 
gating and  reading  that  law  which  is  allowed  in  our  church,  and 
which  is  the  foundation  of  the  Christian  religion.  By  the 
toleration  a  liberty  was  at  last  given  to  *  these  people.  By  the  [  *489,».  ] 
statute  of  Edward  the  6th,  superstitious  devises  of  lands  and 
personal  estate  are  not  made  void,  but  come  to  the  Grown,  and 
this  Court  has  considered  the  statute  as  making  a  gift  to  the 
Crown  ;  and  therefore  that  might  be  the  foundation  of  the  first 
determination  in  Baxter's  case :  there  could  be  no  other  ground 
for  it. 

Mr,  Noel,  for  the  residuary  devisees,  insists  that  this  be- 
quest is  absolutely  void ;  as  being  in  opposition  to  the  Christian 
religion,  and  for  establishing  the  Jewish;  and  that  it  cannot 
take  effect  to  vest  in  the  Crown  as  a  devise  to  a  superstitious 
use,  because  it  is  not  so ;  and  therefore  as  it  is  part  of  the  will 
that  cannot  be  performed,  it  falls  into  the  residuum,  and  must  go 
to  the  devisees  of  that. 

The  cases  before  the  Revolution  where  the  Crown  interposed, 
were  a  great  strain  on  the  power  of  the  Crown,  and  not  approved 
by  the  Court,  and  could  be  on  no  other  foundation  than  as 
vested  in  the  Crown  as  a  bequest  to  a  superstitious  use. 

LoBD  Habdwicke,  L.  C.  : 

This  case  requires  two  considerations;  1st.  Whether  the 
legacy  in  question  is  good,  and  such  as  this  Court  can  or  ought 
to  establish  ?  and,  2ndly.  If  not,  whether  it  is  void  absolutely, 
or  only  to  the  particular  intent,  so  as  to  leave  it  a  general 
legacy,  and  such  as  the  Crown  may  dispose  of  ?  As  to  the  first, 
I  am  of  opinion  that  it  is  not  a  good  legacy,  and  ought  not  to  be 
established,  no    such    instance    being    found.      Nobody    more 


0 
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Da  Cobta     against    laying  penalties  or  hardships  upon  persons  for  the 
De  Paz.      exercise  of  their  particular  religion  than  I  am ;  but  there  is  a 
great  difference  between  doing  this  and  establishing  them  by 
acts  of  the  Court.    The  cases  of  dissenting  ministers  before  the 
Toleration  were  different ;  particularly  Baxter* s  case,  was  not  of 
an  illegal  bequest,  but  was  a  bequest  for  poor  ejected  ministers : 
and  even  as  to  this  case  of  the  Jewish  religion,  it  would  be  for  a 
different  consideration,  were  it  for  the  support  of  poor  persons  of 
[  *490, ».  ]    that  religion.     Orders  are  made  by  me  and  the  Master  *of  thb 
RoiiiiS,  every  year,  upon  petitions  for  their  support,  as  poor 
people.    But  this  is  a  bequest  for  the  propagation  of  the  Jewish 
religion ;  and  though  it  is  said,  that  this  is  a  part  of  our  religion, 
yet  the  intent  of  this  bequest  must  be  taken  to  be  in  contradic- 
tion to  the  Christian  religion,  which  is  a  part  of  the  law  of  the 
land,  which  is  so  laid  down  by  Lord  Hale  and  Lord  Raymond;  t 
and  it  undoubtedly  is  so  ;  for  the  constitution  and  policy  of  this 
nation  is  founded  thereon.    As  to  the  Act  of  Toleration  no  new 
right  is  given  by  that,  but  only  an  exemption  from  the  penal 
laws.     The  Toleration  Act  recites  the  penal  laws,  and  then  not 
only  exempts  from  those  penal  laws,  but  puts  the  religion  of  the 
dissenters   under  certain  regulations  and  tests.      This  renders 
those  religions  legal,  t  which  is  not  the  case  of  the  Jewish 
religion,  that  is  not  taken  notice  of  by  any  law,  but  is  barely 
connived  at  by  the  Legislature.  § 

[Upon  the  second  point  the  Lord  Ghanobllor  said :  ] 

[  491,11.  ]  If  this  is  to  be  considered  as  a  superstitious  use,  it  would  be  a 
proper  consideration  for  a  court  of  revenue  ;  for  I  do  not  think 
the  Crown  U  obliged  to  apply  a  bequest  to  a  superstitious  use  to 
a  charity.  If  it  be  an  illegal  bequest,  then  it  is  another  con- 
sideration, and  the  Court  may  direct  the  application.  Therefore, 
upon  this  part  of  the  case  I  have  great  doubt,  and  all  I  shall  do 
at  present  is,  to  direct  the  money  to  be  paid  into  the  bank,  and 
shall  reserve  the  determination  as  to  the  disposition  of  it  for 
further  consideration. — Mr.  Coxe's  MSB. 

t  Taylor's  case,  1  Vent.  293,  3  Keb.  t  AUomey-Gtnerdl  v.   Pearson,  17 

607,   621.      WooUion'%    case,  Fitzg.      B.  B.  100  (3  Mer.  353). 
64,  2  Str.  834.  §  But  now  see  note,  anJte,  p.  104. 
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"  As  to  the  said  legacy  of  1,200Z.  given  by  the  said  will  towards  da  Costa 
the  establishing  a  Jesiba,  or  assembly  for  reading  and  improving  de^paz. 
the  Jewish  law,  his  Lordship  declared,  that  he  was  of  opinion, 
that  the  same  was  not  good  in  law,  and  ought  not  to  be  decreed 
or  established  by  this  Court ;  but  doth  reserve  the  consideration, 
whether  the  said  sum  of  1,2002.  ought  to  fall  and  accrue  to  the 
residue  of  the  said  testator's  personal  estate,  or  be  applied  to 
any  other,  and  what  use,  &c."    6th  December,  1748.t 


In  the    Matter    of    the    MASTERS,    GOYERNORS, 


1818. 
July  31. 

AND  TRUSTEES  OF  the  BEDFORD   CHARITY.        Aug.i.n. 

(2  Swanaton,  470—639.)  1819. 

Jews  are  not  entitled  to  the  benefit  of  the  Bedford  charity.  11. 

One  Act  giving  final  jurisdiction,  and  another  Act  giving  jurisdiction       -^^f-  23. 
subject  to  appeal,  the  Court  cannot  proceed  on  both  Acts. 

The  Attorney-General  may  proceed  without  a  relator.  Et.nHL.  G 

An  institution  for  teaching  the  Jewish  religion  is  illegal ;  X   hut  ' 

whether  property  can  be  given  to  perform  charitable  acts  to  Jews  is  a        [  ^^^  ] 
different  question. 

Persons  presenting  a  petition  tmder  an  Act  empowering  "  any  person 
or  persons  whomsoever"  to  petition  against  trustees  of  a  charity,  must 
be  interested  in  the  fund. 

A  grammar  school  is  a  school  for  instruction  in  the  learned  languages. 

Costs  of  proceedings  in  summary  jurisdiction. 

The  petition  of  Joseph  Lyon,  of  the  town  of  Bedford,  in  the 
county  of  Bedford,  Sheba  Lyon  his  daughter,  Michael  Joseph,  of 
the  same  place  [and  several  other  persons  described  as  elders  of 
different  congregations  of  Jews  assembling  in  various  London 
synagogues]  stated  that  his  late  Majesty  King  Edward  the  Sixth,  [  471  ] 
by  his  letters  patent,  under  the  Great  Seal  of  England,  bearing 
date  the  15th  day  of  August,  in  the  sixth  year  of  his  reign,  on 
the  petition  of  the  mayor,  bailiffs,  burgesses  and  commonalty  of 
the  town  of  Bedford,  to  him  made  for  the  erecting  and  establish- 
ing a  &ee  and  perpetual  school  there,  for  the  education  and 
instruction  of  children  and  youth,  did  grant  and  give  licence  for 
him,  his  heirs  and  successors,  to  the  mayor,  bailiffs,  burgesses, 
and  commonalty  of  the  town  of  Bedford,  and  their  successors, 

t  Beg.  Lib.  A.  1743,  fol.  94.  t  See  note,  ante,  p.  104. 
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In  re  that  they  or  their  saccessorB,  might  and  should  make,  erect, 
^  oTthe  '  ground,  and  establish  a  free  and  perpetual  school  in  the  town  of 
Ohawty^  Bedford,  for  the  education,  institution,  and  instruction  of  children 
and  youth  in  grammar  and  good  manners,  to  endure  for  ever 
after,  the  school  to  be  of  one  master  and  one  usher ;  and  the 
wardens  and  fellows  of  New  College  in  Oxford  were  thereby  con- 
stituted visitors  of  the  grammar-school,  and  nominators  and 
admitters  of  the  masters  and  usher,  with  power  to  remove  them 
for  just  causes,  and  to  appoint  others  to  act  in  either  station ; 
and  to  the  end  that  the  intent  of  the  mayor,  bailiffs,  &c.,  should 
take  better  effect,  his  said  Majesty,  by  the  said  letters  patent,  did 
grant  and  give  licence  for  him,  his  heirs,  and  successors,  to  the 
mayor,  bailiffs,  &c.,  that  they  or  their  successors  might  have, 
enjoy,  and  receive  the  lordships,  manors,  and  tenements,  &c.  and 
other  possessions  whatsoever,  to  the  yearly  value  of  40Z.  above 
charges  and  reprises,  of  the  gift,  grant,  legacy,  demise,  or  assign- 
[  *472  ]  ment  of  any  person  or  persons  whatsoever,  though  the  *8ame 
lordships,  manors,  &c.,  were  holden  of  the  Eang  in  capite,  or 
otherwise,  mediately  or  immediately,  or  of  any  other  person  or 
persons,  to  have  and  to  hold  to  the  same  mayor,  bailiffs,  &c.  and 
their  successors,  in  and  to  the  sustentation  of  the  master  and 
usher,  and  for  the  continuance  of  the  school  for  ever,  for  the 
marriage  of  poor  maids  of  the  town,  and  for  poor  children  there 
to  be  nourished  and  informed,  and  also  of  the  surplusage  coming 
or  remaining  of  the  premises,  to  distribute  in  alms  to  the  poor  of 
the  town  for  the  time  being. 

[The  petition  further  stated  the  establishment  of  a  free  school 
in  the  town  of  Bedford  pursuant  to  the  letters  patent  and  the 
endowment  thereof  by  Sir  William  Harpur  and  Dame  Alice  his  wife, 
with  the  concurrence  of  the  mayor  and  commonalty  of  Bedford.] 

[  476  ]  The  petition  proceeded  to  state,  that  by  an  Act  of  Parliament 

passed  in  the  88rd  year  of  George  III.  [which  recited  the  letters 
patent,  a  scheme  was  declared  for  the  management  of  the  charity 
therein  described  as  the  Bedford  Charity  (which  included  the 
free  school  then  established  and  other  local  charitable  objects 
specified  in  the  letters  patent),  and  by  such  Act  trustees  were 
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appointed  and]  *after  providing  for  the  appointment  and  election        in  re 
of  new  trustees  from  time  to  time,  and  for  the  regulation  of  their       of  the 
conduct,  it  was  enacted,  that  the  trustees  of  the  charity  for  the     ohabitt 
time  being  should  be  called  by  the  name  of  *'  The  Masters,      r  m^^f  ^ 
Governors,  and  Trustees,  of  the  Bedford  Charity,"  and  should 
use  a  common  seal,  &c.,  and  by  such  name  sue  and  be  sued,  &c., 
and  should  and  might  purchase,  take,  hold,  and  enjoy,  any  lands, 
tenements,  or  hereditaments,  which  should  be  wanted,  for  erect- 
ing thereon  any  buildings  proper  and  necessary  for  the  use  of  the 
charity,  without  any  license  or  writ  of  ad  quod  damnum^  and  the 
statute  of  mortmain,  or  any  other  statute  or  law  to  the  contrary, 
notwithstanding ;  and  it  was  further  enacted,  that  in  case  any 
trustee  or  trustees  should,  either  while  continuing,  or  after  ceas- 
ing, to  be  a  trustee  or  trustees,  misconduct  himself  or  themselves 
in  the  application  of  the  rents  and  profits  of  the  charity  estates, 
or  in  the  management  of  the  same,  or  in  not  duly  accounting  for 
what  should  come  to  his  or  their  hands,  or  in  the  execution  of 
any  of  the  trusts  and  authorities  vested  or  to  become  vested  in 
him  or  them,  by  virtue  of  the  act,  or  should  misdemean  himself 
or  themselves  in  any  manner  whatsoever  relating  to  the  charity, 
or  the  estate  thereof,  it  should  be  lawful  for  his  Majesty's  Attomey- 
Creneral,  and  also  any  person  or  persons  whomsoever,  with  the 
consent  of  his  Majesty's  Attorney-General,  to  prefer  a  petition  or 
petitions  from  time  to  time,  as  occasion  ^might  require,  to  the      [  His  ] 
Lord  Chancellor  of  Great  Britain,  or  the  Lord  Keeper,  or  the 
Lords  Commissioners  of  the  Great  Seal  of  Great  Britain,  against 
any  such  trustee  or  trustees,    *     *     and  it  was  thereby  provided 
that  any  thing  therein  contained  notwithstanding,  the  trustees 
appointed,  or  to  be  appointed,  under  that  Act,  their  heirs,  execu- 
tors, or  administrators,  should  also  be  liable  to  be  sued  by  action, 
bill,  information,  or  otherwise,  as  any  other  trustee  or  trustees 
for  charitable  purposes  were  liable  to  be  sued  in  law  or  equity. 

The  petition  then  stated,  that  by  a  schedule  to  which  the  Act 
referred,  it  was  provided,  among  *other  things,  that  there  should  [  '479  ] 
be  applied  and  distributed  yearly,  out  of  the  rents  and  profits  of 
the  charity  estate,  the  sum  of  8002.  for  the  marriage  portions  of 
forty  poor  maids  of  the  town  of  Bedford,  of  good  fame  and  repu- 
tation, in  equal  shares,  at  the  times  and  in  the  manner  therein- 
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In  re  after  directed ;  and  for  that  purpose  the  trustees  of  the  charity 
of  the  should,  four  times  in  every  year,  give  three  weeks'  public  notice 
CHABm.  ^  ^^^  ^^'^  ^^  Bedford,  that  they  intend  to  meet  in  the  town- 
hall,  to  consider  of  poor  maidens  to  whom  portions  should  be 
given  on  their  respective  marriages ;  and  all  poor  maidens  resi- 
dent in  the  town  of  Bedford,  and  being  of  the  age  of  sixteen  years 
or  upwards,  and  under  the  age  of  fifty  years,  and  desirous  of  being 
candidates  for  such  portions,  whose  fathers,  not  being  certificated 
persons  from  parishes  out  of  the  town  of  Bedford,  should  either 
have  been  occupiers  of  one  or  more  house  or  houses  in  the  town 
for  the  space  of  ten  years  next  preceding  their  becoming  candi- 
dates, or  should  have  been  bom  in  the  town,  and  have  been 
occupiers  of  one  or  more  house  or  houses  therein  for  the  space  of 
three  years  next  preceding  their  becoming  candidates,  should  be 
at  liberty  to  send  to  the  mayor  of  the  town,  or  to  the  church- 
wardens of  the  parish  wherein  they  should  respectively  reside,  an 
account  in  writing  of  their  Christian  and  surnames,  their  ages, 
the  places  of  their  births,  and  the  names  of  their  parents ;  and 
that  all  such  poor  maidens,  not  being  of  bad  fame  and  reputation, 
who  should  have  given  in  such  account,  one  week  at  least  before 
the  several  times  after-mentioned,  should  be  permitted  to  draw 
[  480  ]  lots  [as  therein  mentioned] .  That  the  house,  or  hospital,  which 
had  been  already  erected  for  the  habitation  of  poor  boys  and  girls, 
born  and  resident  within  the  town  of  Bedford,  who  were  proper 
objects  of  charity,  together  with  the  offices  and  outbuildings 
should,  from  time  to  time,  be  upheld,  maintained,  and  kept  in 
good  and  sufficient  order  and  repair  ;  [and  that  so  many  poor 
boys  and  girls  should  be  there  maintained  as  the  trustees  should 
[  481  ]  determine  at  a  total  expense  not  exceeding]  the  yearly  sum  of 
800L,  exclusive  of  taxes  and  expenses  of  repairs,  and  that  there 
should  be  at  least  twenty-six  children  in  the  hospital :  That  the 
sum  of  700Z.,  further  part  of  the  rents,  &c.  of  the  charity  estate, 
should,  yearly,  by  two  half  yearly  sums  of  350i.,  be  applied  in 
placing  out  twenty  poor  chDdren  apprentices  every  half  year,  viz. 
fifteen  boys,  not  being  under  the  age  of  thirteen  nor  above  the  age 
of  fifteen  years,  and  five  girls,  not  being  under  the  age  of  twelve 
nor  above  the  age  of  fifteen  years,  whose  respective  fathers  not 
being  certificated  persons  from  parishes  out  of  the  town  of  Bed- 


VOL.  XIX.]     1818.    CH.    2  8WANST0N,  481—484.  ill 

ford,  should  either  have  actually  been  occupiers  of  one  or  more        in  re 
house  or  houses  in  that  town,  for  the  space  of  ten  years  next        of  the 
preceding  their  children  being  so  apprenticed,  or  have  been  born     chawtt! 
in  the  town,  and  been  occupiers  of  one  or  more  house  or  houses 
therein  for  the  space  of  three  years  then  next  preceding ;  and  that 
all  such  poor  boys  and  girls  respectively  qualified,  whose  names 
should  have  been  given  in  either  to  the  mayor  of  the  town,  or  to 
the  churchwardens  for  the  time  being  of  the  parish  in  which  their 
fathers  should  respectively  reside,  one  calendar  month  before  the 
respective  times  of  drawing  lots  after-mentioned,  should  be  per- 
mitted to  draw  lots  fas  therein  mentioned] . 

The  petition  proceeded  to  state,  that  the  petitioner,  Joseph  L  *83  ] 
Lyon,  was  of  the  Jewish  persuasion,  and  had  constantly  been, 
for  the  space  of  twenty-one  years  last  past,  and  was  then,  the 
occupier  of  a  house  in  the  parish  of  St.  Cuthbert,  in  the  town  of 
Bedford;  and  that,  on  the  second  Tuesday  after  Michaelmas 
Day,  1816,  the  petitioner  Sheba  Lyon,  one  of  his  daughters, 
being  then  between  twelve  and  fifteen  years  of  age,  viz.  at  the 
age  of  fourteen  years  and  four  months,  and  being  duly  qualified 
according  to  the  Act  of  Parliament,  and  her  name  having  been 
given  in  in  the  usual  form  one  calendar  month  before  the  time 
of  drawing  lots,  as  directed  by  the  Act,  presented  herself  to  the 
masters,  governors,  and  trustees  of  the  Bedford  Charity,  as  a 
candidate  to  draw  a  lot  for  the  apprentice  fee  to  be  paid  to  girls ; 
That  the  masters,  &c.  then  refused  to  permit  Sheba  Lyon  to  draw 
a  lot,  alleging  as  a  reason  for  such  refusal  that  *the  petitioner  [  *isi  ] 
Joseph  Lyon  was  of  the  Jewish  persuasion:  That  since  that 
refusal,  the  masters,  &c.  had  come  to  a  resolution  or  agreement, 
not  to  perm.t  any  persons  of  the  Jewish  persuasion,  whatever  in 
other  respects  may  be  their  qualifications  under  the  terms  of  the 
Act  of  Parliament,  or  the  children  of  such  persons,  to  partake  of 
any  benefit  under  the  Bedford  Charity :  That  Sanluel  Lyon,  the 
son  of  the  petitioner  Joseph  Lyon,  was  many  years  since  ad- 
mitted into  the  free  school  of  the  Bedford  Charity,  and  about 
six  years  since,  was  permitted  to  draw  lots  for  the  apprentice 
fee  to  be  given  to  boys,  but  did  not  draw  a  beneficial  lot ;  in 
consequence  whereof,  at  the  next  succeeding  day  appointed  for 
drawing  for  the  apprenticing  money,  being  entitled  under  the  Act 
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In  re  of  Parliament  to  a  preference,  he  received  the  apprentice  fee 
^^  of"ihe  *^  fr^^  ^^^  trustees :  And  that  about  two  years  since,  Elizabeth 
bbdpobd  Lyon,  the  eldest  daughter  of  the  petitioner  Joseph  Lyon,  was 
permitted  to  draw  lots  for  the  apprentice  fee  to  be  given  to  girls, 
and  drew  a  beneficial  lot,  and  was  bound  apprentice  accordingly. 
The  petition  farther  stated,  that  the  petitioner,  Michael 
Joseph,  was  of  the  Jewish  persuasion,  and  had  constantly  been 
for  thirty  years  past,  and  was  then  the  occupier  of  a  house  in 
the  parish  of  St.  Paul,  in  the  town  of  Bedford,  and  that  Joseph 
Joseph  and  Nathaniel  Joseph,  his  two  sons,  were  admitted  to 
the  free  school  of  the  Charity,  from  their  respective  ages  of  eight 
years,  until  they  respectively  drew  lots  for,  and  received,  the 
apprentice  fee  to  be  given  to  boys,  and  were  both  bound  appren- 
tice to  the  petitioner  Michael  Joseph,  in  his  trade  of  a  silver- 
smith, by  the  masters,  &c.  of  the  Charity,  and  the  eldest  son  was 
bound  apprentice  at  Michaelmas,  1810,  and  having  served  his 
apprenticeship,  and  produced  a  certificate  pursuant  to  the 
[  ♦485  ]  directions  of  the  *Act,  received  the  sum  of  lOL  from  the 
masters,  &c.,  at  the  meeting  held  on  the  second  Tuesday  after 
Michaelmas,  1817;  that  the  three  eldest  daughters  of  the 
petitioner  Michael  Joseph,  were  respectively  admitted  to  draw 
lots  for  the  apprentice  fee  to  be  given  to  girls,  but  did  not  draw 
beneficial  lots,  and  that  at  the  times  of  their  respective  marriages, 
they  received  the  marriage  portions  to  be  given  to  poor  maids ; 
and  the  fourth  daughter  of  the  petitioner  Michael  Joseph  received 
both  an  apprentice  fee  and  marriage  portion ;  that  the  peti- 
tioners had  made  application  to  the  masters,  governors,  and 
trustees  of  the  Bedford  Charity,  to  admit  the  petitioner  Sheba 
Lyon  to  draw  lots  for  the  apprentice  fee  to  be  given  to  girls,  and 
to  permit  persons  of  the  Jewish  persuasion,  poor  inhabitants  of 
the  town  of  Bedford,  duly  qualified  in  other  respects,  and  their 
children,  to  partake  of  the  benefit  of  the  Bedford  Charity,  and 
that  John  Wing,  the  mayor  of  the  town  of  Bedford,  in  answer  to 
an  application  made  to  him  for  such  purposes  by  the  petitioner 
Isaac  Lyon  Goldsmith,  wrote  a  letter  to  the  last-named  petitioner, 
dated  the  5th  of  January,  1818,  informing  him,  that  although 
the  children  of  the  petitioner  Michael  Joseph  had  been  allowed 
the  benefit  of  the  Charity  without  objection,  yet  the  trustees 
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finding  the  nmnber  of  Jews  increasing  in  Bedford,  entertained        in  re 
considerable  doubts  whether  such  persons  were  objects  of  the  ^^o^^'*^ 
Charity,  and  that  they  had  been  advised  to  refuse,  and  had     qJ^J^Jy 
refused,  to  admit  Jews  to  participate  in  the   benefit  of  the 
Charity,  leaving  it  to  the  persons  so  refused,  if  they  should 
think  proper,  to  bring  the  matter  before  the  Lord  Chancellor. 

The  petition,  then  stating  the  Act  of  the  52nd  year  of  George 
ni.,t  entitled,  an  Act  to  provide  a  summary  *remedy  in  case  of  [  •186  ] 
abuses  of  trusts  created  for  charitable  purposes,  and  that  by 
virtue  of  the  said  Acts  of  Parliament,  or  one  of  them,  the 
petitioners  were  entitled  to  relief  in  the  premises,  prayed  that  it 
might  be  declared  that  the  poor  inhabitants  of  the  town  of 
Bedford  in  other  respects  duly  qualified,  are  entitled  to  the 
benefit  of  the  Bedford  Charity  for  themselves  and  their  children, 
whether  they  are  Jews  or  Christians,  and  that  the  masters, 
governors,  and  trustees  of  the  Bedford  Charity  might  be  ordered 
to  permit  Sheba  Lyon  to  draw  lots  for  the  apprentice  fee  to  be 
paid  to  girls,  in  pursuance  of  the  Act  of  Parliament,  and  in  case 
she  should  draw  a  beneficial  lot,  that  *the  masters,  &c.  might  be 
ordered  to  pay  the  apprentice  fee  to  her. 

Sir  Samuel  RomiUy,  Mr.  Bell,  and  Mr.  Heald,  in  support  of       J^h  81. 
the  petition.    *     *     * 

The  SoUcitor-Oeneral,  for  the  trustees. 

The  Lord  Chancellor  required  further  information  respecting 
the  objects  of  the  Charity. 

[Affidavits  were  accordingly  filed,  from  which  it  appeared  that 
the  regulations  of  the  Grammar  School  involved  instruction  in 
the  principles  of  Christianity.] 

The  following  clauses  of  the  Act  of  88  Geo.  III.  were,  in       [499] 
addition  to  those  stated  by  the  petition,  the  subject  of  obser- 
vation in  the  argument  and  judgment.    The  clause  regulating 
the  election  of  trustees  directed,  that  they  should  be  inhabitants 
of  the  town  of  Bedford,  who  had  resided  there  for  three  years, 

t  0.  101. 
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In  re        and  be  seised  of,  or  entitled  to,  a  freehold  of  the  yearly  valae  of 
of  the     '  lOi.,  or  occupy  a  house  in  the  town  of  the  yearly  value  of  15Z., 

^^^^     chosen  annually  by  inhabitants  paying  scot  and  lot. 

The  trustees  were  required,  before  they  acted,  to  take  and 
subscribe  an  oath,  or,  being  one  of  the  people  called  Quakers,  a 
solemn  a£5rmation,  of  their  qualification,  and  faithful  perform- 
ance of  the  duties  of  the  office ;  and  a  subsequent  clause  directed, 
that  the  monument  and  statue  of  the  founder  should  be  sup- 
ported and  kept  in  repair  from  the  rents  of  the  Gharity«  It  was 
also  enacted,  that  if  any  of  the  provisions  or  regulations  of  the 
Act  should  at  any  time  prove  inconvenient  or  impracticable,  or 
if  any  doubts,  disputes,  or  difficulties  should  arise,  touching  the 
application  of  the  rents  and  profits  of  the  Charity  estates,  or  the 
construction  of  any  of  the  rules,  orders,  and  directions^  contained 
in  the  schedule,  or  afterwards  made  by  the  trustees,  it  should  be 
lawful  for  the  trustees,  or  any  eight  or  more  of  them,  to  prefer  a 

[  •soo  ]  petition  *to  the  Lord  Chancellor,  or  the  Lord  Keeper,  or  the 
Lords  Commissioners  of  the  Great  Seal,  who  were  thereby  au- 
thorised and  directed  to  cause  the  same  to  be  heard  in  a  summary 
way,  and  such  order  as  the  Court  of  Chancery  should  think  fit  to 
make  therein,  or  upon  the  hearing  thereof,  should  be  final  and 
conclusive ;  and  the  costs  and  expenses  to  be  incurred  by  every 
such  petition  should  be  paid  out  of  the  rents  and  profits  of  the 
Charity  estate. 

The  third  article  of  the  schedule  directed,  that,  at  the  school, 
all  the  children  who  should  resort  thereto  for  education  should 
be  instructed  in  grammar,  reading,  writing,  and  other  useful 
learning,  and  good  manners,  in  such  manner  as  the  warden  and 
fellows  of  New  College,  Oxford,  the  visitors  of  the  grammar 
school,  and  the  trustees  for  the  time  being  of  the  Charity,  as- 
sembled at  a  general  meeting,  or  the  major  part  of  them,  should 
direct.  The  fifth  article  required  the  master  and  usher  to  be 
fellows  of  New  College,  or  clergymen  of  the  Church  of  England, 
appointed  by  the  warden  and  fellows  of  New  College.  The  ninth 
article  directed  the  warden  and  fellows  of  New  College,  on  the 
first  Thursday  in  every  May,  to  send  two  sufficient  visitors  to  the 
grammar  school,  who  should  publicly  examine  the  boys  in  their 
learning,  and,  as  visitors,  examine  into  the  conduct  of  the  master 
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and  usher,  and  also  into  all  faults  and  neglects  respecting  the        in  re 
school,  and  make  a  report  thereof  to  the  warden  and  fellows.       of  the 
The  fourteenth  article  directed  the  residue,  if  any,  of  the  annual     q^JJ^. 
sum  of  800Z.,  applicable  under  the  eleventh  article,  t  to  be  dis- 
tributed amongst  such  poor  maid-servants,  not  being  of  bad 
reputation,  then  resident  in  Bedford,  as  should  have  been  in 
service  there  five  years,  and  should  have  been  married  *within      [  ♦60i  ] 
one  year  before  such  distribution.      The  thirty-first   article, 
directing  the  erection  of  alms-houses,  for  the  reception  of  ten 
poor  old  men  and  ten  poor  old  women,  housekeepers  of  Bedford, 
with  certain  allowances,  required  the  persons  inhabiting  the 
alms-houses,  if  able,  to  go  every  Sunday  to  some  place  of  public 
worship,  in  Bedford,  on  pain  of  liability  of  removal,  for  neglect 
of  attendance,  or  other  misbehaviour. 

[The  evidence  offered  in  support  of  the  petition  is  referred  to 
by  Sir  Samuel  BomUiy^  in  his  reply.] 

The  SoUcitor-Oeneral,  Mr.   PhiUimore,  and  Mr.  ShadweU,       Aug.  7. 
against  the  petition  [argued  that  the  Jewish  religion  was  not 
tolerated  by  the  law  of  England,  and  that  Jews  were  under 
common  law  disabilities  which  precluded  them  from  participation 
in  the  Bedford  Charity] . 

Sir  Samuel  RomiUy^  in  reply : 

The  result  of  the  inquiries  suggested  by  the  Court  is,  that       [  5io  ] 
persons  professing  the  Jewish  religion  have,  in  almost  every 
mode,  enjoyed  the  benefit  of  this  institution  ;  have  been  educated 
there,  placed  apprentices,  and   received  the   reward  of  good 
conduct.    ♦    *    ♦ 

The  doctrine  of  the  other  side  amounts  to  this,  that  Jews     .[5i6] 
reside  here  only  by  sufferance,  with  all  their  landed  property  at 
the  pleasure  of  the  Crown,  excluded  from  *the  benefit  of  every      [  •517  ] 
charity,  in  the  condition  of  persecuted  aliens. 

Thb  Lobd  Chanobllob  : 

What  interest  in  the  question  have  the  gentlemen  of  the  syna- 

t  AnU,  p.  109. 
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In  re       gogue,  who  join  in  the  petition  ?    Every  person  posflessing  the 

of  the    ^  character  of  an  inhabitant  of  Bedford,  and  describing  himself  as 

CBABiTr     ^^  object  of  the  charity,  is  entitled  to  apply  to  the  Court ;  but 

how  can  I  hear  persons  representing  the  synagogue  ?    How  can 

I  notice  the  body  called  the  Jews'  Synagogue  ? 

Argument  in  reply  resumed : 

That  objection,  at  the  utmost,  renders  those  persons  super- 
fluous, and  the  petition  must  be  considered  as  that  of  the  other 
petitioners ;  but  as  any  one  may  be  a  relator  in  an  information, 
so  any  one  may  be  a  petitioner  under  the  new  Act.t  The 
members  of  the  synagogue  appear  in  their  individual  character, 
and  the  words,  '^elders  of  the  synagogue,"  are  merely  de- 
scriptive. 

The  Lord  Chanobllob  : 
Under  which  Act  is  the  petition  presented  ? 

Sir  Samuel  RomiUy  : 
Under  both  Acts. 

The  Lord  Chamobllor  : 

I  doubt  whether  the  petition  can  be  received,  either  under  the 
particular  Act,  or  under  the  general  Act. 

Aug.  16.      The  Lord  Chancellor  : 

P  g^g  I  am  perfectly  satisfied  that  Jew  boys  cannot  be  admitted  into 

the  school ;  whether  the  other  provisions  of  the  charity  are 
applicable  to  Jews,  is  a  question  on  which  I  have  not  quite  formed 
an  opinion. 

1819.       The  Lord  Chancellor  : 

—  '  There  is  a  question  in  this  case  to  which  I  must  desire  an 

answer,  why  the  gentlemen  of  the  synagogue  are  petitioners  ? 

Under  Sir  Samuel  Bomilly's  Act,t  supposing  this  a  petition 

which  could  be  authorised  by  that  Act,  (a  point  on  which  I  shall 

t  62  Geo.  m.  0.  101. 
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hereafter  remark,)  no  person  can  petition  who  has  not  a  direct        in  re 
interest  in  the  charity.    The  Act,  indeed,  authorises  "  any  two,     ^f"iSe 
or  more  persons,"  to  present  a  petition ;  but  I  conceive,  that     cuji^Tr 
those  words  must  be  understood  to  mean  persons  having  an 
interest. 

ThB  LoBD  ChaNCBLLOB  :  May  4. 

The  petition  proceeds  on  an  allegation,  that  the  petitioners  are 
entitled  to  relief,  either  under  the  Act  relative  to  this  particular 
charity,  or  under  the  general  Act,  or  under  both  these  Acts. 
The  petitioners  must  elect  on  which  Act  they  will  proceed ;  and 
for  this  reason :  under  the  particular  Act  the  judgment  of  the 
Lord  Chancellor  is  final ;  under  Sir  Samuel  BomiUy's  Act  it  is 
subject  to  appeal ;  the  Court,  therefore,  cannot  proceed  on  both 
*Act8 ;  the  judgment  cannot  be  both  ^al  and  not  final.  I  can-  [  *519  ] 
not  give  judgment  in  two  jurisdictions. 

If  the  petitioners  proceed  under  the  Bedford  Charity  Act,  their 
affidavits,  which  are  unstamped,  cannot  be  read;  it  is  only 
under  Sir  Samuel  BomiUy's  Act  that  they  are  authorised  to  read 
affidavits  without  a  stamp,  t 

A  third  point  is,  what  reason  is  there  for  permitting  the  elders 
of  the  Jewish  synagogue  in  London  to  become  petitioners  ? 

Another  question  also  requires  consideration,  whether,  regard 
being  had  to  the  nature  of  this  case,  which  arises,  not  on  mis- 
conduct, but  on  doubt  of  the  construction  of  the  articles,  the 
Court  possesses  jurisdiction  under  the  particular  Act,  except  on 
the  petition  of  the  trustees  ? 

Mr.  Heald  in  support  of  the  petition : 

Under  the  Bedford  Charity  Act,  any  person  whatever,  with 
the  consent  of  his  Majesty's  Attorney-General,  may  apply  by 
petition.^  Sir  Samuel  BomiUy's  Act  is  susceptible  of  a  like 
construction.  The  words,  ''  any  persons,"  comprehend  persons 
who  may  not  have  an  interest.    *    *    * 

Thb  Lobd  Chancbllob: 
The  petition  of  the  minister  of  the  parish  is  received,  ^because      [  *620  ] 
t  52  Qeo.  m.  c  101,  s.  3.  }  See  anU,  p.  109. 


i 
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In  re  the  poor  may  be  burdensome  to  him ;  and  there  is  no  doubt 
^^^"the  *^*  *^**'  though  a  relator  is  commonly  required  for  the  purpose  of 
Bbdfobd  securing  costs,  the  AUomey-Oeneral  may,  if  he  pleases,  proceed 
without  a  relator.  The  petitioners  must  make  their  choice 
between  the  Acts ;  and  if  they  proceed  on  the  Bedford  Charity 
Act,  the  office-copy  of  the  affidavits  must  be  stamped.  When 
they  have  declared  their  election,  I  will  decide  the  question  as  if 
the  other  Act  had  not  been  mentioned. 

Another  matter  may  deserve  consideration.  I  have  not  found 
any  actual  refusal  to  give  the  benefit  of  this  charity  to  any  indi- 
vidual except  Sheba  Lyon.  I  wish  to  know  whether,  supposing 
that  anything  can  be  done  on  the  petition  of  persons  not 
trustees,  I  can  give  to  the  petitioners  all  that  their  petition 
seeks?  It  was  argued,  that  persons  of  the  Jewish  persuasion 
are  entitled  to  the  benefit  of  all  the  distributions  to  be  made  of 
this  charitable  fund,  or  if  not  to  all,  at  least  to  a  part ;  and  the 
petition  prays  that  they  may  be  declared  entitled  to  all. 

A  doubt  has  also  occurred  to  me,  whether  admissibility  into 
the  school  is  within  my  exclusive  jurisdiction ;  whether  it  does 
not  belong  to  the  visitors,  the  warden,  and  fellows  of  New 
College?  They  have  introduced  a  variety  of  regulations  for  the 
conduct  of  the  boys'  school,  with  which  no  Jew  boy  could  comply. 
Without  now  giving  final  judgment,  I  have  no  doubt  that  a  Jew 
boy  cannot  have  the  benefit  of  that  school,  because  he  cannot 
comply  with  those  regulations. 

^^yj'  Mr.  BeU,  for  the  petitioners,  declared  their  election  to 

r  *62i  1      *pi^oceed  under  the  Bedford  Charity  Act,  and  suggested,  that  the 

petition  should  stand  over,  in  order  that  the  affidavits  might  be 

stamped. 

Mr.  Shadwell  against  the  petition,  proposed  that  the  state- 
ment of  the  affidavits  should  be  taken  as  true. 

The  Lobd  Chancbllob: 

That  cannot  be  done. 

The  question  was  argued  on  comprehensive  principles,  but  is, 
in  fact,  no  more  than  this,  What  is  the  meaning  of  these  instru- 
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ments?    And  I  think  that  I  need  not  much  concern  myself  with        in  re 
general  doctrines.  of  the 


The  afSdayits  on  both  sides  were  afterwards  stamped. 


Bbdfobo 
Chabitt« 


Thb  Lord  Changbllob:  Jftt/U. 

I  have  before  me  the  petition  of  some  residents  of  the  town  of 
Bedford,  and  also  of  persons  not  resident  there;  and  without 
inquiring  whether  the  last  ought  to  have  been  joined,  I  will  con- 
sider it  only  as  the  petition  of  the  former.  The  petition  claims 
relief  under  one  or  other  of  the  Acts  of  Parliament ;  but  I  now 
understand,  that  the  petitioners  rely  on  the  Bedford  Charity 
Act ;  not  insisting  on  the  other ;  and  I  am  quite  content  to  take 
it  in  that  way,  without  giving  them  the  trouble  of  amending  the 
petition ;  it  can  easily  be  recorded,  that  the  judgment  of  the 
Court  proceeded  on  the  Bedford  Act :  but  then  arises  a  question, 
whether,  on  that  Act,  the  application  is  right  in  form  ?  whether 
the  best  course  of  ^proceeding  will  not  be,  that  a  short  petition  [  *t»22  1 
should  be  presented  by  the  trustees,  stating,  that  doubts  had 
arisen  on  the  construction  of  the  Act  in  regard  to  Jews,  and 
submitting  to  the  Court  what  they  take  to  be  the  true  exposition, 
as  far  as  those  persons  are  concerned  ?  On  the  letter  stated  in 
the  petition,  as  on  a  great  deal  urged  to  me  in  argument,  those 
liberal  ideas  about  worshipping  God  in  church,  chapel,  or 
synagogue,  I  purpose  to  make  no  observations ;  it  is  not  neces- 
sary. The  decision  in  Da  Costa  v.  De  Paz,\  has  established,  that 
no  one  can  found,  by  charitable  donation,  an  institution  for  the 
purpose  of  teaching  the  Jewish  religion;  but  it  is  quite  a 
different  question,  whether  property  can  be  given  to  perform 
charitable  acts  to  persons  who  happen  to  be  Jews;  and  it 
appears  to  me,  that  the  present  is  a  mere  question,  whether 
these  individuals  are  or  not,  within  the  four  comers  of  this  Act 
of  Parliament,  objects  of  the  charity  thereby  given  ?  I  have  no 
concern  with  general  principles;    I  am  only  to  construe  the 

Act. 

«  ♦  «  *  * 

[Pursuant  to  the  suggestion  thus  made] 
*  Ante,  p.  104 ;  see  note. 


[♦625] 
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In  re  A  petition  was  afterwards  presented  by  the  masters,  govemorB, 

^^^"^e  ^'  *^^  trustees  of   the  Bedford  Charity,  praying  a  declaration 

cSritt     ^^®t^®r  ^^  V^^  inhabitants  of  the  town  of  Bedford,  who  were 

r  624 1       ^^  ^®  Jewish  persnasion,  were  entitled,  with  Christians,  to  the 

benefit  of  the  Bedford  Charity,  for  themselves  or  their  children ; 

or  to  what  extent,  and  in  what  respects,  if  any,  they  or  their 

children  were  entitled  to  the  benefit  of  such  charity. 

Thb  Lobd  Chakcbllob: 
Aug.  23.  This  case  came  originally  before  the  Court,  on  a  petition  *pre- 
sented  by  certain  persons  resident  in  the  town  of  Bedford  and  by 
certain  other  persons  describing  themselves  as  elders  of  syna- 
gogues in  London ;  and  it  was  insisted,  that  the  petition  might 
be  sustained,  either  on  the  Act  called  Sir  Samuel  Bomilly's  Act, 
or  on  the  Act  regulating  the  Bedford  Charity.  There  were 
difficulties  in  that  way  of  considering  the  case.  If  the  matter 
was  contested,  whether  the  corporation  were  trustees  for  Jews  as 
well  as  Christians,  great  doubt  arises  whether  the  petition  could 
be  sustained  under  the  first  Act ;  and,  under  the  second,  it  was 
extremely  doubtful  whether  the  Chancellor  had  authority  to 
proceed  in  this  summary  way  by  petition,  in  a  case  where  the 
trustees  were  not  accused  of  misconduct.  It  would  be  difficult 
to  represent  this  as  a  case  of  misconduct,  within  that  clause. 
Another  difficulty,  which  I  continue  to  think  very  considerable, 
is  this :  if  Jews,  inhabitants  of  Bedford,  claiming  to  be  objects 
of  the  charity,  could,  as  inhabitants  of  Bedford,  establish  in 
themselves  the  character  of  cestuis  que  trust  of  this  charitable 
fund,  yet  I  cannot  comprehend  on  what  principle  the  petitioners, 
describing  themselves  as  elders  of  the  congregation  of  Dutch  and 
German  Jews,  assembling  at  certain  synagogues  in  London, 
have  a  right  to  present  a  petition.  Those  who  are  interested  in 
the  fund,  provided  Sir  Samuel  Bomilly's  Act,  or  the  Bedford 
Charity  Act,  apply  to  this  case,  namely,  persons  residing  at 
Bedford,  are  entitled  to  the  summary  interference  of  the  Court, 
but  I  know  not  on  what  ground  these  gentlemen  residing  in 
London  can  appear  as  petitioners.  To  receive  their  petition 
would  be  to  give  a  sort  of  corporate  character  to  individual 
petitioners,  which  this  Court  would  not  allow  to  be  sustained. 
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The  Bedford  Charity  Act  authorizes  the  Court,  in  the  instance       in  re 
of  misconduct  of  the  trustees,  to  interfere  on  the  petition  of  any       oAhe 
person  or  persons ;  but  I  apprehend,  that,  in  judicial  construe-     CBAmrr, 
tion,  these  expressions  must  be  understood  to  mean,  not  persons 
having  no  interest,  *but  persons  who  have  an  interest  in  the      [*626] 
fund.    If  the  petitioners  resident  in  Bedford  could  have  esta- 
blished their  title  as  objects  of  the  charity,  still,  as  to  the  other 
petitioners,  it  would  have  been  the  duty  of  the  Court  to  dismiss 
the  petition  as  a  matter  of  course.     These  difficulties,  however, 
are  removed  by  the  petition  which  the  trustees  have  preferred. 

[After  referring  to  the  letters  patent,  and  statutory  provisions 
relating  to  the  charity.  His  Lordship  proceeded  thus  :] 

It  appears  that  until  about  thirty  years  ago,  for  reasons  stated  [  ^^  ] 
in  that  affidavit,  there  never  was  any  distribution  of  these  funds 
to  the  children  of  Jews,  nor  any  application  by  Jews  on  behalf 
of  their  children  ;  that  within  the  last  thirty  years,  some  parts 
of  the  profits  of  these  estates  have  been  applied  in  favour  of 
some  children  of  the  few  Jews  residing  in  the  town ;  but,  that 
on  the  application  of  the  petitioner,  Isaac  Lyon  Goldsmith, 
the  trustees  declared  that  they  did  not  think  themselves 
authorized  to  make  application  of  the  funds  among  the  children 
of  Jews. 

Many  arguments  were  addressed  from  the  Bar  on  the  practice 
and  principle  of  toleration.  I  apprehend  that  the  present 
question  is  perfectly  simple  in  its  nature,  and  neither  more  nor 
less  than  this,  whether  the  letters  patent  of  Edward  YI.,  and 
these  Acts  of  Parliament,  have  or  not  comprehended  within  the 
true  construction  of  their  provisions  persons  of  the  Jewish 
persuasion  ?  Whatever  my  sentiments  may  be  of  the  opinions 
expressed  in  some  clauses  of  the  letter  written  on  that  occasion, 
I  apprehend  that  it  is  the  duty  of  every  Judge  presiding  in  an 
English  Court  of  Justice,  when  he  is  told  that  there  is  no 
difference  between  worshipping  the  Supreme  Being  in  chapel, 
church,  or  synagogue,  to  recollect  that  Christianity  is  part  of  the 
law  of  England ;  that  in  giving  construction  to  the  charter  and 
*the  Acts  of  Parliament,  he  is  not  to  proceed  on  that  principle  [  *^38  ] 
further  than  just  construction  requires ;  but  to  the  extent  of  just 


Bkdfobd 
Chabitt. 
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In  re        constraction  of  that  Charter  and  those  Acts,  he  is  not  at  liberty 
ICabtsbb  &c 

of  the     '  to  forget  that  Christianity  is  the  law  of  the  land. 

With  respect  to  usage,  as  far  as  usage  is  to  be  looked  to  for  an 
exposition  of  the  charter,  it  may  be  convenient  first  to  consider 
it  with  reference  to  the  question  whether  Jew  boys  can  be  ad- 
mitted to  the  school,  and  next  to  the  admission  of  Jewish 
maidens.  I  am  not  sure  that  the  first  question  does  not  belong 
to  the  visitors ;  but  I  have  no  difficulty  in  giving  my  opinion 
on  it. 

An  observation  not  without  weight  is,  that  this  school  was 
founded  as  a  grammar  school,  by  Edward  the  6th,  who  founded 
many  throughout  the  kingdom,  and  the  words  grammar  school 
have  generally  been  construed  to  mean  a  school  for  instruction 
in  the  learned  languages ;  but  I  believe  that  it  has  been  the 
practice  from  the  beginning,  and  I  hope  that  it  still  continues, 
and  will  long  continue,  that  in  these  schools  great  care  is  taken 
to  educate  youth  in  the  doctrines  of  Christianity ;  to  teach  them 
their  duty  to  God  and  their  neighbour,  in  the  terms  in  which 
those  duties  are  taught  in  the  Catechism ;  and  I  remember  the 
time  when  boys  so  educated  were  attended  to  church  every 
Sunday  by  their  master ;  thereby  giving  to  them  the  opportunity 
t  *529  j  of  ^learning  the  principles  of  that  establishment  which  the  law 
certainly  favours. 

The  result  of  the  affidavits  is,  that  it  does  not  appear  that  any 
Jew  ever  partook  the  benefits  of  the  charity,  till  within  the  last 
thirty  years ;  that  a  Jew  has  voted  in  the  choice  of  trustees, 
being  canvassed  for  his  vote  by  one  of  the  aldermen  of  Bedford, 
and  that  two  or  three  Jewish  children  have  been  admitted  into 
this  school,  (in  what  manner  conducted  will  be  seen  presently,) 
that  they  have  not  received  the  benefit  of  other  parts  of  the 
charity,  the  affidavits  accounting  for  that,  because  from  their 
circumstances  of  age  or  otherwise,  they  were  not  in  a  situation 
to  solicit  charitable  assistance,  or  to  be  appointed  trustees. 
Here  are  the  regulations  of  the  school  approved  by  the  warden 
and  fellows  of  New  College ;  and  I  can  find  nothing  to  raise  an 
argument,  that  would  authorize  me  to  say,  that  they  have  not 
authority  to  make  regulations  for  the  conduct  of  the  school. 
Even  though  the  charter  and  the  Acts  had  not  excluded  Jews, 
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the  charter  and  the  Acts  giving  to  the  warden  and  fellows  the        in  re 
power  of  making  regulations,  if  these  regulations,  m  a  Christian       of  the 
country,  operate  to  exclude  Jew  boys,  it  will  remain  to  be  con-     c^JJ^S^ 
sidered,  whether  that  is  not  a  due  exercise  of  visitatorial  authority, 
and  such  as  must  be  submitted  to  ? 

There  is  another  way  of  considering  it ;  Whether  the  visitors 
have  not,  in  excluding  Jews,  rightly  construed  the  charter  and 
the  Acts?  I  have  no  doubt  that  Edward  VI.  had  not  any 
intention  for  the  education  of  Jews.  Whatever  may  be  our 
sentiments,  it  does  not  appear  to  me  that  they  were  within  the 
scope  of  the  charter,  nor  do  I  think  that  they  are  within  the 
scope  of  the  Acts ;  the  Acts  could  not  mean  to  comprehend  per- 
sons who  were  not  comprehended  by  the  charter.  How  is  *it  [  *w^  ] 
possible  that  the  education  of  boys  professing  Christianity,  and 
of  boys  professing  Judaism,  can  proceed  together?  It  is  in 
evidence,  that  Jew  boys  were  absent  on  Jewish  holidays,  and 
while  the  New  Testament  was  read.  They  cannot  comply  with 
the  regulations  for  education  at  this  school,  in  what  must, 
according  to  the  construction  of  the  charter,  be  held  to  be  boni 
mores ;  the  master  always  chooses  the  Latin  and  Greek  books, 
and  I  know  none  of  the  grammar  schools  in  which  the  New 
Testament  is  not  taught,  either  in  Latin  or  in  Greek.  In  prescrib- 
ing the  school  hours,  directions  are  given  for  the  attendance  of 
the  boys,  on  every  day  in  the  week,  except  Sunday;  it  is 
impossible  that  Jew  boys  can  give  that  attendance,  consistently 
with  the  observance  of  Jewish  holidays.  Prayers  are  to  be  read 
every  morning.  What  kind  of  prayers  ?  They  are  prayers  in  a 
grammar  school,  where  the  master  is  a  clergyman,  and  where 
the  scholars  are  to  have  exhibitions  to  the  universities,  to  which 
it  is  impossible  that  any  Jew  boy  can  be  sent.  It  is  not  neces- 
sary to  go  through  all  these  particulars,  because  it  seems  to  me 
that  Jews  resident  at  Bedford,  acting  conscientiously,  could  not 
permit  their  sons  to  attend  this  school.  I  am  therefore  clearly 
of  opinion,  that  there  is  no  pretence  to  say  that  they  are  entitled 
to  attend. 

With  respect  to  the  other  objects  of  the  charity,  the  only 
question  before  me  relates  to  Jewish  maidens.  First,  can  it  be 
that  at  the  time  of  the  letters  patent,  Jew  girls  were  within  their 
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In  re  Bcope  and  meaning?  Next,  if  it  is  clear  that  boys  most  be 
of  the  educated  in  the  principles  of  Ghristianity^  is  there  anything  in 
Oh^tt.  *^®  charter  to  authorize  me  to  say,  that  it  being  the  intention  to 
found  an  institution,  a  great  object  of  which  was,  education  of 
boys  in  the  Christian  religion,  other  objects  of  the  charity  were 
[  *^3i  ]  to  be  persons  not  professing  Christianity  ?  ^Various  articles 
interspersed,  all  tend  to  shew  that  the  design  of  the  charity  was 
to  benefit  persons  professing  the  Christian  religion.  I  shall 
mention  only  one;  that  girls  are  required  to  send  in  their 
Christian  names.  It  is  said  that  Christian  name  means  only 
first  name,  and  that,  on  the  other  construction,  an  Anabaptist 
could  not  be  admitted.  Be  it  so,  but  I  apprehend  that  Christian 
name  means  something  which  a  Jew  would  say  does  not  belong 
to  him.  I  apprehend  that  Christian  name  does  not  necessarily 
mean  baptismal  name.  Though  Anabaptists  do  not  baptize 
until  later  in  life  than  other  Christians,  I  think  that  the  name 
which  they  give  to  their  children  is,  in  a  sense,  a  Christian  name. 
Another  circumstance  is,  that  the  children  are  to  attend  public 
worship  every  Sunday.  It  is  stated,  and  I  doubt  not  truly,  that 
Jewish  children  do  attend  worship  every  Sunday ;  but  can  any- 
one contend  that  the  words  of  the  letters  patent,  attending  wor- 
ship every  Sunday,  mean  more  than  attending  on  a  day  on  which, 
under  the  Christian  religion,  attendance  at  worship  is  more 
imperative  than  on  any  other  day  ? 

Mr.  Heald :  Another  question  relates  to  apprentice  fees. 

Thb  Lobd  Changellob: 

I  think  that  the  same  thing. 

The  petition  of  the  trustees  having  been  presented  to  me  since 
the  argument,  I  mean  to  declare  my  opinion  that  Jews  are  not 
objects  of  the  charity,  but  having  heard  no  argument  on  this 
petition,  I  intend  not  to  direct  the  order  to  be  drawn  up,  without 
giving  an  opportunity  of  re-arguing  the  case,  if  the  parties 
desire  jjb. 

[  532  ]  Mr.  HeaJd  applied  for  the  costs  of  the  proceeding,  as  settling 

an  important  question. 
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The  Lord  Changbllob  :  in  re 

Mabtbbs,  kc. 
I  doubt  whether  I  have  power  to  give  costs.    The  trustees  will       of  the 

take  their  costs  under  the  Act,  without  my  order.    On  the  first     ghabitt. 

petition  1  could  have  made  no  order.    I  do  not  apprehend  that 

in  this  summary  jurisdiction  I  can  give  costs,  unless  the  Act  of 

Parliament  authorizes  me;  in  a  cause  I  have  power  to  give  them, 

but  not  on  proceedings  in  this  summary  jurisdiction. 

"  His  Lordship  doth  declare  that  the  poor  inhabitants  of  the 
town  of  Bedford  who  are  of  the  Jewish  persuasion  are  not 
entitled  to  any  benefit  of  the  Bedford  Charity  in  the  said  petition 
mentioned,  for  themselves  or  their  children."! 


HAWK8HAW  v.  PABKINS.  wis. 

(2  Swanston,  639-66O0  ^"ifj^i^' 

A  partner  has  implied  authority  to  execute  a  release  of  a  debt  duQ  2819. 

to  the  firm.  jp^^  27. 

[For  the  purpose  of  this  report,  it  is  sufficient  to  preserve  the  Loid 

following  passages  from  the  observations  and  judgment  of  the  '^^^ao  1   ' 
LoBD  Chancellob.] 


[589] 


The  Lord  Chancellob:  [543] 

When  a  bond  is  prepared  as  the  joint  bond  of  two  persons, 
though  formerly  if  executed  by  one  only,  being  intended  to  be 
executed  by  both,  it  was  considered  as  the  bond  of  neither,  it 
has  been  lately  and  repeatedly  held  to  be  the  bond  of  him  who 
who  executed  it.t  The  question  then  here  would  be,  whether 
this  release,  if  not  *valid  against  both  the  partners,  is  valid  [  *^^^  1 
against  one  ?  If  so,  the  parties  are  right  in  coming  into  equity^ 
because  the  release,  though  not  good  against  both,  changes  the 
nature  of  the  property. 

In  reply  to  a  question  by  the  Lord  Chancellor,  whether,  if 

t  Beg.  Lib.  A.  1818,  fol.  2081~         X  EUic*  t.  DavU,  5  B.  B.  616,  2 
2083.  Bos.  ft  P.  338. 
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Hawksbaw  two  partners  have  a  demand  against  a  principal  and  a  surety  by 
PABKIB&  bond,  and  one,  professing  to  act  for  the  other  as  well  as  himself, 
signs,  seals,  and  delivers  a  release,  that  release  is  at  law  valid 
against  himself,  if  void  against  his  partner?  The  Solicitor^ 
General^  amicus  curia,  stated  that  he  had  never  known  the  point 
occur  in  practice,  but  thought  that  the  release  might  be  pleaded; 
that  a  deed  amounting  to  a  mere  acceptance  of  terms  of  compo- 
sition, executed  by  one  partner,  is  not  binding  on  the  rest,  but 
that  a  release  so  executed  binds  all,  the  release  of  a  joint  obliga- 
tion by  one  being  at  law  an  extinguishment  of  the  debt. 

Thb  Lobd  Chancbllob: 

When  courts  of  law  have  held  that  a  bond  which  was  intended 
to  be  executed  by  two  as  a  joint  bond,  being  executed  by  one  is 
valid  as  his  bond,  why  is  this  release  not  valid  ?  The  bill  prays 
an  injunction  against  actions  on  the  surety  bond.  In  Harrison 
V.  Jackson f\  the  question  depended  in  great  measure  on  the 
nature  of  the  deed.  I  take  it  that  that  was  a  deed  by  which  one 
partner,  signing,  sealing,  and  delivering  for  himself  and  his 
partners,  undertook  to  make  a  grant ;  the  effect  of  such  a  deed 
is  very  different  from  the  effect  of  a  release.    *    *    * 

jt(Zy28.      Thb  Lord  Chancbllob: 


[646] 


The  case  is  no  more  than  this.  The  plaintiff's  bill  states,  that 
he  executed  a  bond  in  the  penalty  of  500Z.,  as  surety  for  the 
payment  of  250!.,  the  obligees  being  partners ;  that  all  the  credi- 
tors of  the  principal,  including  the  obligees  in  the  bond,  agreed 
to  accept  an  assignment  of  his  effects,  and  to  give  a  release:  that 
is  the  substantive  charge  in  the  bill.  It  then  states,  that  the 
release  was  executed  by  the  creditors,  but  that  the  mode  of 
release  by  these  two  creditors,  the  obligees,  was,  that  one  only 
released,  signing  and  sealing  the  deed  for  himself  and  his 
partner ;  it  proceeds  to  allege,  that  the  deed  being  executed  by 
only  one  partner,  the  plaintiff  cannot  defend  himself  at  law,  and 
prays  that  it  may  be  declared  a  good  discharge  in  equity  against 
the  surety. 

t  4  B.  E.  422  (7  T.  E.  207). 
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The  case  was  argued  before  me  on  the  question,  whether  this   Hawkbhaw 
was  a  valid  legal  release ;  but  without  adverting  to  that  question,      pakkinb. 
and  supposing  that  it  would  not  be  valid  at  law,  still  the  bill  has 
charged,  that  the  defendants  agreed  to  execute  a  release,  and 
that  an  assignment  was  made  in  performance  of  that  agreement; 
that  will  sustain  the  agreement  in  equity  if  not  in  a  court  of  law. 


CAMPBELL  V.  MTJLLETT.  isis. 

WILLLAJiSON  V.  LONGHEAD,  J^f%i%4, 

(2  Swanston,  551—585.)  1819. 

Two  American  citizens  redding  at  Baltimore,  and  a  French  subject  *  ^^^^24.        * 

Tedding  at  St.  Domingo  being  in  partnership,  and  owners  of  certain         

ahips  captured  by  British  cruisers,  and  the  commissioners  appointed    Rolls  Omn, 
under  the  7th  article  of  the  Treaty  of  Commerce  concluded  in  1794,       Plumkr, 
between  this  country  and  America,  for  awarding  compensations  to  M.B. 

American  subjects  who  had  suffered  losses  by  capture  for  which  they  [  551  1 
could  obtain  no  redress  in  the  ordinary  tribunals,  haying  awarded  in 
compensation  of  the  ships  of  the  partnership  captured,  certain  sums  to 
the  two  Americans,  with  express  exclusion  of  the  French  dtizen,  as  an 
alien  enemy ;  the  sums  so  awarded  are  not  partnership  property,  and 
the  creditors  of  the  partnership  have  no  claim  on  them,  as  against  the 
separate  creditors  of  the  Americans, 

The  original  bill  filed  on  the  14th  of  July,  1804,  by  Archibald 
Campbell,  David  Williamson,  James  Dall,  John  Munnickhuyson, 
and  Joseph  Sterrett,  of  Baltimore,  in  North  America,  and  John 
Heathcote  of  London,  merchants,  (the  first  five  plaintiffs  being 
trustees  of  the  estate  and  effects  of  Stephen  Zacharie,  of 
Baltimore,  merchant  on  his  separate  account,  and  as  a  partner 
of  Messrs.  Coopman  and  Yochez,  lately  trading  in  Baltimore, 
under  the  firm  of  Zacharie,  Coopman  &  Co.),  stated  that  in 
November,  1794,  a  treaty  of  amity,  commerce,  and  navigation, 
between  his  Majesty  King  George  *in.,  and  the  United  States  of  [  *'>o2  ] 
America,  was  signed  by  certain  Ministers  Plenipotentiary,  and 
in  the  course  of  the  following  year  duly  ratified  by  his  Majesty 
and  the  then  President  of  the  United  States ;  that  by  the  7th 
article  of  the  treaty,  after  reciting  that  complaints  having  been 
made  by  divers  merchants,  and  other  citizens  of  the  United 
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CAMPBELL  States,  that,  during  the  coarse  of  the  war,  in  which  his  Majesty 
MuLLETT.  ^^  ib^^  engaged,  they  had  sustained  considerable  losses  and 
damages,  by  reason  of  irregular  or  illegal  captures  or  condemna- 
tions of  their  vessels  and  other  property,  under  colour  of  autho- 
rity or  commissions  from  his  Majesty,  and  that  from  various 
circumstances  adequate  compensation  for  the  losses  and  damages 
so  sustained,  could  not  then  be  obtained  by  the  ordinary  course 
of  judicial  proceedings,  it  was  agreed,  that  in  all  such  cases 
where  adequate  compensation  could  not,  for  whatever  reason,  be 
then  actually  obtained  in  the  ordinary  course  of  justice,  full  and 
complete  compensation  should  be  made  by  the  British  Govern- 
ment to  the  claimants,  and  that  for  the  purpose  of  ascertaining 
the  amount  of  any  such  losses  and  damages,  five  commissioners 
should  be  appointed  and  authorized  to  meet  and  act,  and  that 
the  award  of  the  commissioners  or  any  three  of  them  should  in 
all  cases  be  final  and  conclusive,  both  as  to  the  justice  of  the 
claim,  and  to  the  amount  of  the  sum  to  be  paid  to  the  claimants, 
and  his  Majesty  undertook  to  cause  the  same  to  be  paid  to  such 
claimants  in  specie,  without  any  deduction,  in  such  place,  and  at 
such  time,  as  should  be  awarded  by  the  commissioners;  and 
that  five  persons  were  duly  appointed  and  constituted  to  carry 
into  e£Eect  the  provisions  of  that  article. 

The  bill  proceeded  to  state,  that  Stephen  Zacharie,  Francis 
Coopman,  and  John  Yochez  (deceased)  were,  in  the  year  1793, 
[*563]  and  had  been  for  some  time  previously  ^merchants  and  co- 
partners at  Baltimore,  under  the  firm  of  Zacharie,  Coopman 
&  Co.,  and  traded  to  the  West  Indies  and  Europe,  Zacharie  and 
Yochez  residing  at  Baltimore,  and  Coopman  residing  at  the 
island  of  St.  Domingo  in  the  West  Indies ;  that  some  time  in  the 
year  1793,  in  consequence  of  the  capture  of  many  of  their  ships 
by  British  cruisers,  and  large  debts  due  to  them  from  the  French 
Government,  Zacharie,  Coopman,  and  Yochez  became  embar- 
rassed, and  at  length  stopped  payment  of  their  debts ;  that  in 
November,  1794,  Yochez  intending  shortly  afterwards  to  proceed 
on  a  voyage  to  Europe,  it  was  agreed  between  him  and  his  co- 
partners, that  he  should  collect  for  his  and  their  use,  all  the 
monies  due  or  to  become  due  to  him  and  them  as  co-partners  in 
Europe,  and  in  pursuance  of  such  agreement,  Zacharie,  Coop- 
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man,  and  Yochez,  on  the  24th  day  of  November,  1794,  executed    Oampbbll 
a  power  of  attorney  to  Vochez,  to  recover  and  receive  all  sums  of    mullbtt. 
money,  debts,  &c.,  and  demands  whatsoever,  due,  payable  and 
belonging  to  them  or  detained  from  them  by  any  means,  and 
perform  all  things  for  them  as  co-partners,  as  he  should  from 
time  to  time  find  necessary  and  convenient;  that  in  1795  Vochez 
arrived  in  England,  and  commenced  business  on  his  own  account 
in  London,  as  agent  for  the  French  prisoners  in  this  country, 
and  continued  to  reside  here  until  his  death ;  that  Vochez,  on 
the  24th  of  March,   1798,  executed  a  power  of  attorney  to 
Thomas  Mullett  and  Joseph  Jeffries  Evans,  whereby,  on  behalf 
of  himself  and  his  co-partners,  and  under  and  by  virtue  of  the 
former  power  of  attorney,  he  substituted  in  his  place  Mullett 
and  Evans,  for  him  and  his  co-partners;   that  Mullett  and 
Evans  in  April,  1798,  on  behalf  of  Zacharie,  Coopman,  and 
Vochez,  as  co-partners,  and  as  their  agents  *or  attomies,  and      [  •554  ] 
also  on  behalf  of  Zacharie  on  his  own  private  account,  and  as 
his  agent  or  attorney,  presented  several  memorials  to  the  com- 
missioners appointed  to  carry  into  effect  the  provisions  of  the 
7th  article  of  the  treaty,  praying  compensation  and  relief  for  the 
loss  sustained  by  Zacharie,  Coopman  and  Vochez,  as  co-partners, 
and  also  by  Zacharie  on  his  own  private  account,  by  reason  of 
the  capture  and  condemnation  of  their  ships  and  the  cargoes 
thereof,  by  the  British  ;  and  on  the  8th  of  July,  1803,  the  com- 
missioners by  seven  awards,  adjudged  and  awarded  that  seven 
sums  of  money  should  be  paid  to  Mullett  and  Evans,  on  behalf 
and  for  the  sole  use  of  Zacharie  and  Vochez,  their  executors, 
administrators,  and  assigns,  for  the  losses,  and  expenses  sus- 
tained by  them,  in  consequence  of  the  capture  of  seven  ships 
named ;  and  the  commissioners  also,  by  another  award  of  the 
same  date,  adjudged  and  awarded,  that  the  sum  of  1,496Z.  128.  id, 
should  be  paid  to  Mullett  and  Evans,  on  the  behalf  and  for  the 
sole  use  of  Zacharie  alone,  his  executors,  &c.,  for  the  loss  sus- 
tained by  him,  in  consequence  of  the  capture  of  the  ship  Hope  ; 
all  the  sums  of  money  so  awarded  being  made  payable  by  three 
equal  yearly  instalments,  on  the  15th  of  July  in  each  year,  the 
first  instalment  to  be  paid  on  the  15th  of  July,  1808  ;  that  the 
British  Parliament  granted  to  his  late  Majesty  a  sum  sufficient 

B.R. — VOL.  XIX.  K 


180  1818.    CH.    2  8WANST0N,  564—565.  [r.b. 

Campbbll  for  the  payment  of  the  awards,  and  the  money  to  be  paid  under 
HvLLiTT.  Buch  awards,  was  impressed  by  warrant  under  the  sign  manual  to 
Joseph  Alcock,  principal  clerk  of  the  revenue  department ;  that 
the  awards  were  delivered  to  MuUett  and  Evans,  and  they 
received  from  Alcock  on  the  16th  of  July,  1803,  1,9792.  14«.  Id., 
being  the  whole  money  awarded  in  respect  of  the  ship  LibeHy, 
and  they  also  received  from  Alcock  the  first  instalment  of  the 
[  *666  J  several  other  sums  of  money,  by  *the  other  awards  made  pay- 
able, and  the  residue  of  such  several  other  sums,  to  the  amount 
of  10,2672.  88.  4d.  still  remained  in  the  hands  of  Alcock ;  that  at 
the  respective  times  of  the  captures  of  the  several  ships  men- 
tioned in  the  awards,  Goopman  resided  at  St.  Domingo  as  a 
French  citizen,  and  the  commissioners  considering  him  as  an 
alien  enemy,  did  not  therefore  conceive  him  to  be  entitled  to 
any  relief  or  compensation,  in  respect  of  such  ships  as  joint 
property. 

The  bill  also  stated  that  Zacharie  at  a  Session  of  the  General 
Assembly  of  Maryland,  held  at  the  city  of  Annapolis,  from  the 
6th  of  November,  1797,  to  the  21st  of  January,  1798,  obtained 
an  Act  exempting  his  person  from  imprisonment,  on  account  of 
debts  due  from  him  as  a  partner  with  Goopman  and  Yochez,  and 
also  in  his  private  capacity  for  the  time,  and  upon  the  terms 
therein  mentioned,  and  by  that  Act  Campbell,  Williamson,  Dall, 
Munnickhuyson,  and  Sterrett,  were  duly  appointed  trustees  of, 
and  became  entitled  to  his  real  and  personal  estates,  for  the 
benefit  of  or  in  trust  for  all  his  creditors,  not  only  in  his  private 
individual  capacity,  but  also  as  a  partner  with  Goopman  and 
Yochez ;  that  by  a  letter  of  attorney  under  their  hands  and  seals, 
dated  the  8rd  of  December,  1808,  the  trustees  appointed  John 
Heathcote  their  attorney,  for  them  and  for  the  use  of  the  creditors 
of  Zacharie,  as  a  partner  with  Goopman  and  Yochez,  and  in  his 
individual  capacity,  to  demand  from  MuUett  and  Evans,  and 
from  any  other  person  liable,  all  sums  received  on  account  of  thj 
first  instalment  of  the  several  awards  which  became  due  on  the 
said  16th  of  July,  1803,  and  an  assignment  of  the  several  awards 
to  Heathcote,  for  the  benefit  of  the  trustees,  and  also  all  future 
instalments  of  the  monies  payable  by  the  awards ;  that  at  the 
time  the  memorials  were  presented,  Yochez,  with  respect  to  his 
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traoBactions  in  this  country,  was  in  insolvent  circamBtanoes,  and    Caxpbsll 
had  ceased  to  carry  on  ^basiness  here,  and  he  continued  in  such     mullrt. 
circumstances  until  the  time  of  his  death,  and  by  some  deed      [  •555  ] 
bearing  date  on  or  about  the  19th  of  August,  1808,  he  assigned 
all  his  estate  and  effects,  and  particularly  his  right  and  interest 
in  the  awards,  and  the  monies  thereby  made  payable  to  Philip 
Langmead,  Thomas  Mein  (residing  out  of  the  jurisdiction),  and 
John  Compton,  three  of  his  principal  creditors,  in  trust  for  the 
benefit  of  themselves  and  all  others  his  separate  creditors,  and 
for  the  purpose  of  making  some  provision  for  his  maintenance 
during  his  life ;  that  Yochez  died  in  or  about  May,  1804,  insol- 
vent, and  that  no  person  had  taken  administration  to  his  estate 
in  case  he  died  intestate,  or  if  he  made  a  will,  the  same  had  not 
been  proved,  and  there  was  not  any  legal  personal  representative 
of  him. 

The  bill  in  answer  to  a  pretence  by  Mullett  and  Evans,  that 
they  had  retained  1,629Z.  2<.  9d.  of  the  sums  received  by  them, 
in  discharge  of  some  debts  due  from  Yochez  alone,  and  paid  the 
remainder,  and  by  the  deed  of  the  19th  of  August,  1808, 
assigned  the  awards  and  the  monies  payable  thereby,  to  Lang- 
mead,  Mein,  and  Compton,  upon  certain  trusts  for  the  benefit  of 
themselves,  and  all  other  the  separate  creditors  of  Yochez,  after 
payment  of  some  maintenance  to  him  for  his  life,  and  were 
therefore  not  then  answerable  for  the  money  received  by  them, 
charged,  that  such  payment  and  retaining,  and  assignment,  were 
a  breach  of  trust  and  a  fraud  in  Mullett  and  Evans;  that 
Zacharie  never  signed  the  deed  of  the  19th  of  August,  1808,  and 
that  if  the  same  bears  his  signature,  it  was  added  thereto  by 
Yochez,  who  had  no  lawful  authority  so  to  do,  and  that  Mullett 
and  Evans,  before  they  received  the  money,  knew  that  the  house 
of  Zacharie,  Coopman  &  Go.  was  insolvent,  or  had  stopped  pay- 
ment ;  that  Langmead,  Mein,  and  Compton,  when  they  received 
the  sum  paid  by  Mullett  and  Evans,  knew  that  it  was  not  the 
*sole  property  of  Yochez,  but  of  him  and  Zacharie,  or  Zacharie's  [  *667  ] 
trustees,  and  ought  not  to  have  distributed  more  than  Yochez's 
share  among  his  creditors,  and  that  en  the  19th  of  August,  1808, 
Langmead,  Mein,  and  Compton,  and  Yochez,  executed  a  deed  of 
indemnity  to  Mullett  and  Evans,  against  the  consequences  of 
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Gampbsll  the  asBignment  of  the  awards,  and  payment  of  the  money, 
MuLLBiT.  Vochez,  without  any  lawful  authority,  affixing  the  signature  of 
Zacharie,  the  power  of  attorney  of  the  4th  of  November,  1794, 
not  authorizing  him  to  execute  that  deed,  or  the  deed  of  assign- 
ment in  the  name  of  Zacharie ;  and  on  the  payment  by  Lang- 
mead,  Mein,  and  Gompton,  they  received  an  indenmity  from  the 
other  creditors  of  Vochez. 

The  bill  prayed  that  MuUett  and  Evans,  and  also  Langmead, 
Mein,  and  Gompton,  might  be  decreed  to  pay  to  the  plaintiff 
Heathcote,  on  behalf  of  the  other  plaintiffs  as  trustees,  the  sum 
received  by  Mullett  and  Evans  for  the  first  instalment  of  the 
money  made  payable  by  the  award  which  relates  to  the  ship 
Hope^  and  also  the  share  which  belonged  to,  and  formed  part  of 
the  estate  and  effects  of  Zacharie  of  the  several  other  sums  of 
money  received  by  Mullett  and  Evans,  in  respect  of  the  award 
made  in  favour  of  the  ship  Liberty^  and  for  the  first  instalment  of 
the  several  sums  of  money  made  payable  respectively  by  the 
several  other  awards,  with  interest ;  and  that  the  award  which 
relates  to  the  Hope  might  be  assigned  to  Heathcote  on  behalf  of 
the  other  plaintiffs  as  trustees,  and  that  the  several  other  awards 
might  be  deposited  and  lodged  with  one  of  the  Masters  for  safe 
custody,  and  for  the  benefit  of  all  parties  interested  therein ;  and 
an  injunction  to  restrain  Mullett  and  Evans,  and  also  Langmead, 
Mein  and  Gompton  from  receiving,  and  Alcock  from  paying,  the 
sum  of  10,2672.  88.  Ad,  in  his  hands. 
[  568  ]  By  their  answer  Mullett  and  Evans,  admitting  that  Zacharie, 

Goopman,  and  Vochez  had  in  1798  stopped  payment  of  their 
debts,  stated,  that  they  had  not  been  informed  of  that  event, 
when  the  power  of  attorney  was  executed  to  them  by  Vochez, 
nor  till  some  time  in  the  year  1808  ;  that  when  they  presented 
the  memorials  to  the  commissioners  they  believed,  and  still 
believed,  that  Vochez  was  in  affluent  circumstances :  that  they 
knew  not  whether  he  was  insolvent  at  the  time  of  his  death,  but 
that  a  very  large  sum  then  remained  due  to  him  on  account  of 
his  contract  with  the  French  Gk)vemment ;  more  than  sufficient 
to  pay  his  debts. 

Langmead  and  Gompton,  by  their  answer  denied  knowledge 
or  belief,  that  when  the  memorials  were  presented  by  Mullett 
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and  Evans,  Yochez  was  in  insolvent  circumstances,  but  stated  cajcpbbll 
reasons  for  believing  that  he  had  acquired  a  large  fortune  by  his  hullbtt. 
contract,  and  that  at  his  death  he  was  not  insolvent,  the  French 
Government  being  indebted  to  him  in  180,0002.,  and  his  debts 
not  exceeding  43,0002. ;  that  in  consequence  of  the  omission  of 
the  French  Government  to  remit  to  him  the  sums  stipulated  by 
his  contract,  Yochez  became  unable  to  pay  his  debts,  and  pro- 
posed to  assign  to  Langmead,  Mein,  and  Gompton,  as  his 
principal  creditors,  the  awards  of  the  commissioners,  and  (by  a 
deed  in  the  custody  of  Mein)  executed  an  assignment  to  them  on 
trust  (subject  to  certain  debts  specified,  and  a  sum  for  his 
maintenance),  for  the  benefit  of  his  creditors,  affixing  thereto  the 
signature  of  Zacharie  or  Goopman,  or  both  of  them ;  denied  that 
they  had  distributed  any  sums  among  themselves,  or  the  separate 
creditors  of  Yochez,  all  the  funds  received  by  them  having  been 
applied  by  the  order  and  to  the  use  of  Yochez,  according  to  the 
agreement ;  and  denied  liability  to  the  plainti£fs.  - 

The  answer  of  Alcock  stated  that  he  had  paid  to  MuUett  and  [  659  ] 
Evans,  or  their  assigns,  by  virtue  of  the  warrants,  ten  sums, 
amounting  in  the  whole  to  7,1082.  8$.  8d.,  and  that  there  was 
remaining  in  his  hands  for  the  persons  entitled  thereto  under 
the  awards,  the  sum  of  10,2572.  8«.  4(2. ;  which  was  afterwards 
paid  into  Gourt. 

The  bill  having  been  amended,  by  their  several  answers, 
Langmead  and  Gompton  stated  their  belief  that  Yochez  had 
advanced  to  the  account  of  Zacharie,  Goopman  &  Go.,  from  his 
private  property,  10,7872.  68.  2d.,  and  that  Goopman  was  also 
indebted  to  Yochez  on  account  of  his  contract,  and  that  Yochez 
had  a  lien  on  the  awards  for  those  sums,  and  Langmead,  Mein 
and  Gompton,  were  entitled  to  deduct  those  sums  from  the  money 
accruing  due  on  the  awards ;  and  insisted  that  the  money  was 
payable  to  the  sole  use  of  Zacharie  and  Yochez. 

By  the  decree,  dated  the  15th  of  March,  1809,  the  bill  was 
dismissed  as  against  Alcock,  and  it  was  ordered  that  the  Master 
should  take  an  account  of  all  sums  of  money  received  by  Mullett 
and  Evans,  or  either  of  them,  or  by  any  other  person,  &c.  as 
and  for  the  first  instalment  of  the  money  made  payable  by  the 
award,  relating  to  the  ship  Hope ;  and  an  account  of  the  several 
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Oampbsll  other  snms  of  money  received  by  Mullett  and  Evans,  or  either 
MuLLETT.  ol  them,  &c.  in  respect  of  the  award  made  in  favour  of  the  ship 
Liberty;  and  as  and  for  the  instalments  of  the  several  sums  of 
money  made  payable  by  the  several  other  awards ;  and  ascertain 
how  much  of  what  he  should  find  due  from  them  upon  taking 
the  last-mentioned  account,  was  the  proportion  or  share  which 
belonged  to  and  formed  part  of  the  personal  estate  and  effects  of 
[  *660  ]  Zacharie ;  and  the  Master  was  likewise  to  take  *an  account  of 
all  payments  made  by  Mullett  and  Evans,  to  Yochez  on  account 
of  the  partnership  of  Zacharie,  Coopman,  and  Yochez,  and  on 
the  separate  account  of  Zacharie,  in  respect  of  the  said  instal- 
ments, and  of  the  award  made  in  favour  of  the  ship  Liberty ; 
and  in  case  the  Master  should  find  any  accounts  settled  between 
Mullett  and  Evans,  and  the  said  partnership,  he  was  not  to 
disturb  the  same ;  and  it  was  ordered  that  the  Master  should 
take  an  account  of  all  sums  of  money  received  by  Langmead  and 
Gompton,  by  virtue  of  the  assignment  to  them  of  the  awards, 
and  also  an  account  of  all  payments  made  by  them  on  account 
of  the  partnership  of  Zacharie,  Coopman,  and  Yochez  ;  and  the 
Master  was  also  to  take  an  account  of  all  the  payments  made  by 
Yochez,  on  account  of  his  said  partnership,  and  for  the  separate 
use  of  Zacharie. 

By  his  report  dated  the  8th  of  February,  1813,  the  Master 
certified  that  a  state  of  facts  had  been  laid  before  him,  verified 
by  the  examination  of  Mullett  and  Evans,  whereby  they  stated, 
that  they  had  not  received  any  sums  of  money  as  the  first  in- 
stalment of  the  money  made  payable  by  the  award  respecting 
the  ship  Hope ;  nor  in  respect  of  the  award  made  in  favour  of 
the  ship  liberty ;  nor  as  the  instalments  of  the  several  sums  of 
money  made  payable  by  the  several  other  awards,  except  the 
first  instalments  of  the  money  made  payable  by  the  awards  in 
favour  of  two  ships  named,  for  which  they  admitted  to  have 
received  5782.  198.  5d.,  and  1,050Z.  S«.  Ad. ;  that  the  com- 
missioners appointed  under  the  treaty  of  amity,  commerce  and 
navigation,  between  His  Britannic  Majesty  and  the  United 
States  of  America,  by  two  several  awards,  adjudged  that  the  said 
two  sums  should  be  paid  to  Mullett  and  Evans,  for  the  sole  use 
of  Zacharie  and  Yochez  ;  and  the  Master  found  that  the  sum  of 
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1,814/.  lis.  4\d.,  *being  one  moiety  of  the  total  of  those  two 
sums,  was  the  proportion  or  share  which  belonged  to  and  formed 
part  of  the  personal  estate  of  Zacharie;  and  he  found  that 
Mallett  and  Evans  had  paid  on  account  of  the  partnership  of 
Zacharie,  Coopman  and  Yochez,  for  charges  and  commission  in 
respect  of  the  awards,  and  for  a  gratuity  to  the  American  consul, 
1,0272.  48,  M. ;  and  that  they  paid  to  Yochez,  on  account  of  the 
partnership  of  Zacharie,  Coopman  and  Yochez,  sundry  sums, 
amounting  to  880Z.,  and  to  the  separate  use  of  Zacharie,  for  the 
charges  and  commission  on  the  ship  Hope,  and  for  his  portion 
of  the  gratuity  to  the  American  consul,  the  sum  of  lllZ.  15s.  Id. ; 
that  Langmead  and  Compton  had  received  on  account  of  the  first 
instalment  of  the  several  awards,  certain  sums,  amounting  to 
the  sum  of  5,2782.  Oa.  Id. ;  and  the  Master  did  not  find  that 
Langmead  and  Compton  had  made  sjxy  payments  on  account  of 
the  partnership  of  Zacharie,  Coopman  and  Yochez,  except  the 
sum  of  282Z.  Os.  8d.  paid  to  Mullett  and  Evans,  on  account  of 
the  balance  due  to  them,  in  respect  of  payments  made  by  them 
on  account  of  the  partnership,  and  thereinbefore  mentioned ;  and 
he  found  that  Yochez  had  paid  on  account  of  the  partnership,  of 
Zacharie,  Coopman  and  Yochez,  several  sums,  amounting  to  the 
sum  of  8,8682.  13s.  8d. ;  and  he  did  not  find  that  Yochez  had 
paid  any  sum  for  the  separate  use  of  Zacharie. 


Campbbll 

9. 
MULLBTT. 

[  •561  ] 


On  this  day  the  cause  came  on  for  further  directions. 
Sir  Samuel  Romilly  and  Mr.  Wear,  for  the  plaintiffs. 


June  2. 


Mr.  Hart  and  Mr.  Raithby,  for  the  defendants. 

Thb  Master  of  the  Bolls  [after  referring  to  the  facts,  said :] 

The  question  which  I  consider  as  requiring  to  be  argued  is, 
whether  the  sums  thus  awarded  are  the  property  of  the  thre^ 
partners,  being  the  produce  of  captured  ships,  which  were  their 
property,  and  two  of  the  partners  being  Americans,  and  the  third 
a  French  citizen,  whom  the  commissioners  intended  to  exclude ; 
the  creditors  of  the  three  having  an  undoubted  right  against  the 
ships  :  or  are  they  a  new  acquisition  belonging  to  the  two  part- 


July  28. 

[662] 

[663] 
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Campbell  ners  ?  Supposing  that  the  Court  would  decree  the  fund  between 
MuLLKTT.  Zacharie  and  Yochez,  to  the  exclusion  of  Goopman,  it  must  be 
observed  that,  though  the  assignees  of  Vochez  are  parties,  it 
appears  that  he  is  dead,  and  no  personal  representative,  who 
would  be  entitled  to  any  surplus  remaining  after  payment  of 
debts,  is  before  the  Court ;  and  it  may  be  doubted  whether  in  his 
absence  the  Court  can  dispose  of  this  property.  But  another 
point  must  be  considered ;  is  the  suit  fitly  framed  for  the  discus- 
sion of  the  question,  whether  this  fund  is  partnership  property  ? 
The  bill  is  filed  by  persons  claiming  under  Zacharie  against  the 
assignees  of  Vochez,  but  I  do  not  find  that  that  preliminary  ques- 
tion is  raised.  It  seems  taken  for  granted ;  and  it  may  be  doubted 
whether  there  are  parties  before  the  Court  to  agitate  it.  *  *  * 
[  664  ]  On  reading  the  pleadings,  I  am  of  opinion,  that  it  is  impossible 

to  dispose  of  the  case  without  further  inquiry,  to  whom  the  fund 
belongs,  and  whether  the  suit  is  properly  constituted  for  the 
decision  of  that  question. 

1819.  Mr.  BeJl  and  Mr.  Spranger,  for  the  plainti£fs : 

Marek  18, 19. 

—  *     *    The  circumstance  that  the  share  of  one  partner,  as  an 

[  <>7i  ]  alien  enemy,  is  annihilated,  cannot  affect  the  equity  of  the 
remaining  partners,  or  of  the  partnership  creditors  through 
them.    ♦    *    * 

The  sums  awarded  are  partnership  property ;  they  are  given 
under  the  treaty  as  an  indemnity  to  the  partnership ;  but  the 
share  of  one  partner  happens  to  be  intercepted.  The  treaty 
designed  not  a  bounty,  but  an  act  of  moral  justice,  to  place  the 
partners  in  statu  qvo.  The  intention  of  the  commissioners  was 
to  reserve  the  share  which  they  conceived  to  have  devolved  to  the 
Crown,  but  not  that  the  remainder  should  be  distributable  other- 
wise than  if  the  whole  had  been  paid.  *  *  * 
[  672  ]  Assuming  that  the  fund  is  subject  to  the  partnership  debts, 

the  absence  of  one  of  the  partners  out  of  the  jurisdiction,  will 
not  prevent  taking  the  partnership  accounts,  and  the  suit  is  pro- 
perly framed  for  that  purpose.  The  plaintifb  suing  as  assignees 
of  one  of  the  partners,  the  Court  must  first  ascertain  that  the 
partnership  debts  are  paid,  as  in  an  ordinary  bill  for  an  account 
and  division  of  partnership  property. 
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Mr.  Hart^  Mr,  Martin^  and  Mr.  Raithby^  for  the  defendants, 
the  assignees  of  Vochez  : 

It  is  admitted  that  the  partnership  creditors  have  no  lien  on 
this  fund,  and  that  their  equity  can  be  made  effectual  only 
through  the  equity  of  the  partners ;  yet  it  is  insisted  that  the 
existence  of  creditors  creates  an  equity  *in  the  partners.  If 
what  was  partnership  property  has  become  the  separate  property 
of  a  partner,  as  by  bond  fide  investment  in  land  for  his  benefit, 
the  joint  creditors  have  no  claim  against  it,  in  preference  to  the 
separate  creditors. 

In  this  case  the  interest  of  the  partnership  in  the  ships  was 
determined  by  the  capture ;  the  distinction  is  familiar  between 
what  are  called  treaty  cases,  in  which  the  claimants  have  no 
legal  right,  and  cases  of  contested  capture,  where  the  validity  of 
the  detention  is  in  dispute.  Before  the  award  of  the  commis- 
sioners none  of  the  parties  had  any  transmissible  or  assignable 
right  in  the  ships,  or  the  sum  to  be  awarded  in  respect  of  them. 
Coopman,  an  alien  enemy,  could  have  maintained  no  suit.  A 
contract,  expressed  or  implied,  by  Zacharie  and  Vochez,  to  hold 
in  trust  for  Coopman,  would  be  a  fraud  on  the  commissioners, 
judges  without  appeal  of  the  facts  and  justice  of  the  case. 

Here  is  neither  restitution  which  supposes  the  identity  of  the 
subject  matter ;  nor  compensation,  which  supposes  obligation. 

Mr.  Ihickworth,  for  Mullett  and  Evans,  represented  that 
they  had  rendered  an  account  with  which  all  parties  were 
satisfied. 


Campbbll 

MULLSTT. 


[  •STS  ] 


Thb  Mastbb  of  thb  Bolls: 

The  claim,  as  I  understand  it,  now  advanced  by  the  plaintiffs, 
is  to  have  an  account  taken  of  the  joint  debts  of*  the  three 
partners,  before  any  division  is  made  of  this  fund,  insisting  that 
it  is  liable  to  the  ordinary  equity  attaching  on  partnership  pro- 
perty, not  to  be  divided  among  the  partners  till  the  partnership 
debts  have  been  satisfied.  In  the  argument  it  seems  to  have 
been  admitted  that  Coopman  himself  has  no  interest  in  this  pro- 
perty ;  that  if  he  were  an  individual  claimant,  there  being  no 
joint  creditors,  he  would  be  concluded  by  the  nature  of  the  grant; 


March  19. 


[  •574  ] 
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Campbell  but  it  is  contended,  that  still  the  joint  creditors  ought  to  be 
HuLLBTT.  called  in  for  the  sake  of  the  other  two  partners,  and  that  in 
taking  the  account  between  them,  there  is  that  equity  affecting 
each  of  the  three,  that  every  partner  shall  be  discharged  from 
his  liability  in  respect  of  partnership  debts,  before  any  division 
of  the  funds  liable  to  those  debts  between  the  partners.  The 
first  question  is,  whether  the  bill  is  properly  framed?  The 
second,  whether  on  the  merits  the  plaintiffs  are  entitled  to  the 
relief  claimed  ? 

It  seems  that  this  point  of  great  novelty  had  not  offered  itself 
in  the  prior  stages  of  the  cause.  The  bill  contains  not  the  least 
hint  of  the  question,  which  is  now  the  subject  of  this  elaborate 
argument.  The  general  nature  of  the  bill  is,  that  the  assignees 
of  Zacharie  call  for  an  account  against  two  descriptions  of  per- 
sons ;  those  who  represent  Yochez,  the  other  neutral  partner, 
and  Mullett  and  Evans ;  (who  were  possessed  of  part  of  the  fund, 
and  had  endeavoured  to  protect  themselves  from  accounting,  by 
insisting  that  they  had  made  payments  to  the  separate  creditors 
of  Yochez,  and  to  himself  after  he  had  traded  in  this  country, 
and  were  entitled  to  retain  the  residue,)  and  seek  to  bring  the 
fund  into  Court  from  the  hands  of  the  defendant  Alcock,  to  give 
to  Zacharie's  representatives  that  proportion  which  appears  to 
be  due  to  him,  as  sole  owner  of  one  of  the  ships,  and  as  a  co- 
[  *<>76  ]  partner  in  the  others.  From  the  beginning  to  the  *end,  there  is 
no  hint  that  Coopman,  or  anyone  claiming  under  him,  has  an 
interest ;  on  the  contrary,  the  bill  seems  to  allege,  as  a  reason 
for  excluding  him,  that  at  the  time  of  the  capture,  he  resided  at 
St.  Domingo,  and  was  therefore  excluded  by  the  terms  of  the 
award.  The  relief  sought  by  the  plaintiffs  therefore  is  an 
account  and  division,  not  suggesting  that  any  one  has  a  right  to 
a  share  but  Zacharie  and  Yochez  ;  the  defendants  meeting  this 
claim,  insist  also  that  the  parties  entitled  to  divide,  are  Zacharie 
and  Yochez,  but  object  to  go  into  the  accounts. 

In  considering  the  case,  it  must  be  remembered,  that  the  ships 
were,  during  the  co-partnership  in  1798,  and  at  the  time  of  the 
capture,  the  property  of  the  three,  not  merely  as  part  owners, 
but  as  partners  in  trade;  a  portion  of  the  joint  stock  of  the 
three;  and  for  this  purpose  it  is  immaterial  to  what  country 
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they  belonged :  in  that  state,  all  the  principles  so  ably  urged  on  Campbell 
the  part  of  the  plaintiflfs  undoubtedly  attach  on  the  ships.  The  mullbtt. 
rights  of  creditors  in  such  a  case  are  indisputable ;  a  long  series 
of  authorities  has  established  the  equities  of  creditors,  to  be 
worked  out  through  the  medium  of  the  partners.  They  have  no 
lien,  but  something  approaching  to  lien ;  that  is,  a  right  to  sue, 
and  by  judgment  and  execution  to  obtain  possession  of  the  pro- 
perly; but  till  then,  they  cannot  prevent  the  partners  from 
effectually  transferring  it  by  bond  fide  alienation.  It  is  clear 
from  Ex  parte  R%iffin,\  and  other  cases,  that  where  a  partner 
conveys  joint  property,  the  circumstance  of  its  having  been  joint 
property,  does  not  render  it  such  for  ever,  or  prevent  its  being 
effectually  aliened  to  two,  or  one  of  the  partners.  If,  by  bond 
fide  conveyance,  *a  new  purchaser  is  put  into  possession,  he  is  [  *^7^  1 
to  all  intents  and  purposes  the  owner,  and  joint  creditors  cannot 
follow  the  property  into  his  hands. 

Such  being  the  general  rule,  in  1793  the  captures  take  place. 
It  is  immaterial  for  the  present,  whether  the  captures  were  legal 
or  illegal ;  on  that  subject  we  are  precluded  from  inquiry,  and 
know  not  on  what  ground  and  in  what  circumstances  the  capture 
was  made,  under  what  flag  the  ships  sailed,  in  what  commerce 
they  were  engaged,  on  what  principle  taken,  or  where  con- 
demned. The  Court  knows  only  the  capture  and  condemnation, 
and  the  fact,  that  two  shares  in  the  ships  belonged  to  Americans, 
and  the  third  to  a  French  subject  resident  at  St.  Domingo. 
Capture  and  condemnation  having  taken  place,  though  I  agree 
with  the  argument,  that  we  must  refer  to  the  treaty  to  determine ; 
whether  the  case  is  within  its  provisions,  which  it  would  not  be 
unless  the  capture  was  illegal,  or  in  circumstances  within  the 
operation  of  the  seventh  article,  still  it  must  be  assumed,  that  it 
was  a  case  in  which  the  parties  were  not  entitled  to  any  remedy 
in  any  municipal  court.  The  property,  therefore,  was  lost  and 
gone  by  the  adjudication  of  a  competent  tribunal ;  and  it  was 
not  in  the  power  of  the  individuals  to  recover  it,  and  reverse  the 
sentence  of  condemnation.  The  ships  had  irrevocably  passed 
into  the  hands  of  the  captors,  and  become  their  absolute 
property. 

t  5E.  E.  237  (eVee.  119,  127). 
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Caxpbsll  stopping  here,  whatever  antecedent  rights  the  joint  creditors 
Mui!lbtt.  ^^^  ^  ^^^  property,  whatever  right  of  suing  for  it,  while  it 
remained  the  property  of  the  partners,  here  every  right  was 
gone;  the  maritime  tribunal,  by  sentence  in  rem^  had  deter- 
mined the  ships  to  be  no  longer  their  property,  but  that  of 
[  •bii  ]  another :  the  application  *for  relief  under  the  treaty  assumes, 
that  the  parties  were  without  remedy  in  any  municipal  court. 
Thus  far,  therefore,  this  case  differs  from  Thompson  v.  Rya/n,\  in 
these  circumstances;  there  was  restitution  to  the  partner  residing 
in  Copenhagen,  of  the  goods  that  had  been  seized  there  as  the 
property  of  a  British  subject ;  they  were  restored  to  Ryan  :  that 
is  restitution  of  the  thing  itself ;  that  which  once  belonged  to 
the  co-partners  was  in  part  restored ;  the  right  of  the  captor,  or 
his  officer,  is  taken  from  him ;  the  property  was  never  suffered 
to  pass  into  his  hands,  but  saved  from  confiscation  by  the  circum- 
stance of  Ryan  being  interested  in  it.  Pro  tanto,  no  confiscation 
took  place.  It  may  be  a  very  important  question,  whether,  in 
such  a  case,  the  property  has  been  changed  between  the  part- 
ners ;  the  res  ipsa  being  restored,  and  in  the  hands  of  one  of  the 
partners,  whether  the  other  partner  may  not  claim  his  share  ? 
The  very  thing  which  once  had  impressed  on  it  the  character  of 
partnership  property,  remains  in  solido  in  the  possession  of  one 
partner  untouched  by  the  sentence  of  condemnation.  Here  the 
thing  is  irrevocably  gone;  the  sentence  not  being  subject  to 
reversal  by  any  suit  that  oould  be  instituted  in  any  municipal 
court. 

In  that  state  the  parties  remained  for  ten  years,  from  1793  to 
1808,  when  the  awards  were  made.  In  the  interim  the  ships 
had  passed  into  other  hands,  and  there  has  never  been  any 
restitution  of  them.  By  the  treaty,  not  of  peace,  but  of  amity 
and  commerce,  concluded  in  1794  between  America  and  this 
country,  complaint  having  been  made  by  Americans  of  illegal 
captures  during  the  war,  one  of  the  contracting  powers  engages 
[*678]  that  commissioners  *shall  be  appointed  to  inquire  into  those 
cases,  and  make  compensation  to  the  parties. 

It  is  said,  that  the  sums  awarded  by  the  commissioners  are 
not  matter  of  bounty  or  donation ;  can  they  be  matter  of  right  ? 

t  P.  147  below. 
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What  is  right?  That  which  may  be  enforced  in  a  court  of  Campbell 
justice.  Had  the  parties  whose  property  was  condemned  by  mullbtt. 
irrevocable  sentence,  any  right  ?  What  they  obtain  after  that 
condemnation  is  not  founded  in  right,  but  in  policy  between  the 
nations,  providing  compensation  to  individuals  who  have  lost 
property  by  sentences  which  are  thought  unjust :  the  ground  of 
relief  before  the  commissioners  is  the  want  of  redress  in  any 
municipal  court.  Whatever  the  individual  obtains  is  not  on 
the  ground  of  right,  or  private  property,  but  of  hardship 
and  injustice.  Though  this,  therefore,  is  not  a  case  of  pure 
donation,  as  of  a  gift  without  any  thing  in  the  nature  of  con- 
sideration, yet,  for  the  purpose  of  being  contrasted  with  property 
or  right,  it  is  donation,  not  restoration  of  a  former  right,  but 
from  a  new  fund,  belonging  to  an  independent  authority,  a 
grant  to  the  sufferer  for  what  he  lost.  The  inducements  for  one 
nation  to  give  to  the  citizens  of  another  this  bounty,  are  matter 
of  liberality  and  conciliation,  but  not  of  strict  legal  right.  It 
may  be  said,  that  there  is  a  moral  obligation  to  rescind  an  unjust 
sentence ;  if  so,  it  is  one  of  those  imperfect  obligations  which 
cannot  be  judicially  enforced. 

This,  therefore,  is  not  a  case  in  which  property  is  recovered  in 
a  court  of  law,  by  the  medium  of  a  sentence,  and  as  matter  of 
right.  The  parties  claim,  not  the  thing  itself,  but  compensa- 
tion :  making  application  to  indulgence  for  an  equivalent,  cannot 
be  assimilated  to  recovery  by  right  in  adverse  litigation.  All 
persons  receiving  benefit  under  this  commission  succeed  not  in 
virtue  of  any  consideration  ^moving  from  them;  but  by  an  [*579] 
article  of  a  treaty,  which  gives  as  bounty  from  this  nation  to 
American  citizens,  a  compensation  for  losses.  It  is  extremely 
material  to  consider  in  what  character  this  grant  was  made,  for 
on  that  depend  the  consequential  rights.  A  power  is  given  to 
the  commissioners,  final  and  absolute,  to  grant  or  to  refuse 
relief  to  any  individual,  and  in  any  circumstances,  as  they  may 
think  fit ;  and  whatever  they  adjudicate  cannot  be  questioned. 

Yochez  arrived  here  in  1795,  engaging  in  a  distinct  trade, 
and  the  trade  of  the  three  was  never  afterwards  revived.  They 
were  insolvent,  and  stopped  payment  in  1794.  By  an  Act  of 
Assembly  in  1798,  the  property  of  Zacharie  was  conveyed  for 
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Campbell  the  benefit  of  his  creditors.  All  these  transactions  were  prior 
Hnixvrr.  ®^^^  ^  ^^  application  for  relief  under  tha  treaty ;  at  length, 
in  1798,  four  years  after  the  treaty,  Mullett  and  Evans  preferred 
memorials  to  the  conmiissioners,  not  omitting  the  claim  of 
Goopman.  The  memorial  is  presented  in  his  behalf,  stating 
incorrectly,  that  all  the  partners  were  American  subjects ;  the 
fact,  that  Goopman  was  a  French  citizen,  being  discovered,  the 
commissioners  adjudicated  a  sum  to  the  two  only,  for  their  sole 
use,  expressly  negativing  the  claim  of  Goopman,  and  bestowing 
on  the  two  a  pecuniary  compensation.  On  what  ground  they  pro- 
ceeded we  know  not ;  it  is  difficult  to  conceive  how,  in  a  case  of 
restitution,  Goopman,  an  alien  enemy  at  the  time  of  the  capture, 
could  have  had  a  share ;  but  it  is  enough  to  say,  that  the  award, 
which  is  conclusive  on  all  parties,  gave  to  the  two  and  not  to 
the  third.    The  question  is,  what  is  the  effect  of  this  ^rant  ? 

First,  I  ask,  who  are  entitled  to  the  money  ?  It  is  impossible 
to  contend  that  this  grant  made  Goopman  a  participator.  It  is 
[  *680  ]  admitted  that  it  must  be  taken  as  an  "^exclusive  grant  to  the 
two  American  subjects,  with  a  negative  against  participation  by 
Goopman.  His  share,  if  he  ever  had  one,  was  gone ;  and  the 
other  two  are  to  receive  their  proportions  exactly  as  if  Coopman's 
share  were  satisfied.  When  once  it  is  admitted  that  the  right 
of  property  under  this  grant  was,  at  law  and  in  equity,  with  the 
two,  and  not  with  the  three,  I  think  it  will  be  exceedingly  diffi- 
cult to  prevent  the  obvious  consequences.  It  would  be  a  perfect 
anomaly,  and  contrary  to  every  principle,  to  hold,  that  the 
creditors  of  the  three  have  any  right  on  the  property  of  the  two. 
The  joint  property  of  the  three  is  subject  to  the  joint  debts  of 
the  three,  and  the  property  of  the  two,  by  the  known  law,  is 
subject  to  their  respective  classes  of  creditors.  If  Zacharie  and 
Vochez  had  been  engaged  in  a  distinct  partnership  of  two,  and 
also  in  a  partnership  of  three,  when  this  property  was  first 
created  and  given  to  the  two,  and  admitted  to  be  their  absolute 
property,  in  law  and  equity,  on  what  grounds  could  the  creditors 
of  the  two  be  postponed  to  the  creditors  of  the  three  ?  The 
right  of  the  creditors  of  the  three  can  attach  only  on  the  co- 
extensive property  of  the  three;  they  have  no  more  right  to 
charge  the  property  of  the  two  than  the  property  of  one.     It 
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was  acknowledged,  and  could  not  be  denied,  that  the  equity  of  gaupbbll 
creditors,  in  any  case,  must  be  worked  out  through  the  medium  mullbtt. 
of  each  partner ;  the  difficulty  then  is,  it  being  admitted  that 
Goopman,  one  of  the  partners,  has  no  right  in  this  property, 
that  it  neither  is  nor  ever  was  his,  to  know  on  what  principle  he 
can  give  to  his  creditors  what  he  has  not  himself  ?  His  creditors 
claim  through  his  medium  only,  as  a  partner,  and  admitting 
that  he  has  no  right,  can  they  be  in  a  better  state  ?  It  is  con- 
ceded, that,  if  this  were  surplus,  Coopman  could  not  claim  in 
competition  with  the  two :  then  it  is  not  joint  property.  It 
wants  the  essential  character  of  joint  property  unless  it  belongs 
to  the  three.  Belonging  to  *the  two  only,  if  Coopman's  creditors  [  *58i  ] 
are  admitted,  the  consequence  is,  that  he  will  be  exonerated  by 
this  fund  from  the  weight  of  debt  which  he  must  otherwise 
bear ;  that  a  sum  given  to  two  shall  operate  in  favour  of  the 
thirds  in  contradiction  to  the  terms  of  the  grant,  which  are  to 
the  sole  use  of  Zacharie  and  Yochez,  nothing  being  stated  that 
denotes  an  intention  at  variance  with  those  terms:  it  being 
dear,  on  the  contrary,  that  the  commissioners  intended  that 
Goopman,  by  reason  of  his  personal  disability,  should  not  be 
benefited ;  having  occasioned  the  loss  by  his  character  of  alien 
enemy,  and  his  proportion  having  been  rightly  condemned, 
they  meant  to  except  him,  and  to  give  to  the  two  exclusively. 
Why  then  are  we  to  construe  the  two  to  be  trustees  for  that 
very  third,  who,  by  the  terms  of  the  grant,  is  excluded  ?  If  they 
are  declared  trustees,  must  it  not  be  on  the  ground  that  they 
were  intended  to  be  trustees  ?  How  can  a  trust  be  raised,  not 
only  not  in  conformity,  but  in  contradiction,  to  the  terms  and 
the  design  of  the  grant  ? 

It  was  then  insisted  that  an  account  must  be  taken  of  the 
debts  of  the  three  for  the  purpose  of  dividing  the  property 
between  the  two,  and  also  the  accounts  of  the  three  partners 
inter  se.  Supposing  that,  in  the  result,  it  appeared  that 
Coopman  alone  was  a  creditor  of  the  partnership,  the  other 
partners  being  debtors,  could  the  Court,  he  being  subject  to  pay 
the  debts,  give  to  him  the  surplus  for  that  purpose  ?  Was  an 
account  ever  taken  between  three,  each  of  whom  was  not  equally 
interested  in  the  result  ?  an  account  of  a  partnership  of  three, 
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Campbell    including  two,  and  excluding  the  third  ?     Yet  it  is  contended 
MuLLETT.    that  it  ought  to  be  taken  for  the  benefit  of  the  two,  while  it  is 
admitted,  that,  as  to  the  third,  it  cannot  be  pursued,  because  he 
is,  by  the  grant,  excluded  from  participation. 
[  582  ]  In  order  to  raise  this  point,  Goopman  should  have  been  a  party. 

How  can  an  account  be  taken  of  a  partnership  in  the  absence  of 
one  of  the  partners,  the  pleadings  not  stating  that  he  is  out  of  the 
jurisdiction,  but  that,  as  an  alien  enemy,  he  was  excluded  from 
the  grant  of  the  fund  to  be  distributed  ?  The  claim  of  Goopman, 
now  introduced,  creates  these  dif&culties  and  this  anomaly. 

The  case  of  Thompson  v.  Ryanf  is  distinguishable  in  the  cir- 
cumstance that  I  have  stated.  The  principle  on  which  this  case 
depends  is,  that  the  fund  in  question  is  for  the  first  time  created 
by  the  award,  and  though,  in  some  respects,  arising  out  of  the 
antecedent  capture  of  joint  property,  yet  not  connected  with  it, 
as  a  continued  claim  of  property,  pursued  in  the  usual  course  in 
which  right  is  ascertained.  It  is  more  analogous  to  gifts  by 
individuals  to  one  of  several  partners,  in  case  of  casual  loss  to 
the  partnership ;  a  grant  to  one  and  not  to  the  rest.  It  seems 
admitted,  that,  in  such  a  case,  it  would  be  impossible  to  attach 
to  the  gift  the  incidents  of  partnership  property,  more  than  to  a 
legacy  to  one  or  two  of  these  partners  in  compensation  of  losses 
by  war.  The  distinction  is,  that  this  is  no  part  of  the  partner- 
ship property,  but  for  the  first  time  brought  into  esse  by  a 
parliamentary  grant ;  as  much  the  separate  property  of  those 
to  whom  it  is  awarded,  as  if  they  had  acquired  it  by  any  other 
means.  To  say,  that,  in  equity,  the  partnership  creditors  could 
follow  it,  would  be  to  carry  that  doctrine  beyond  any  authority. 
When  the  property  is  changed,  the  equity  is  gone.  The  creditors, 
not  pursuing  it  while  joint  property,  have  lost  their  right  when 
it  passes  into  other  hands.  The  principle  on  which  joint 
property  is  liable,  namely,  credit  given,  is  not  applicable  to  this 
fund,  which  came  into  unexpected  existence  by  the  e£fect  of  the 
[  •583  ]  treaty  ;  bestowed  on  the  two,  not  on  the  three,  it  was  *not  com- 
mensurate with  partnership  property,  nor  succeeded  to  the  place 
of  it,  but  quite  distinct  and  independent,  belonging  to  different 
individuals. 

t  P.  147  below. 
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These  are  the  difficulties  at  present  occarring  to  me  against 
considering  this  as  property  of  the  partnership,  or  over  which 
the  partnership  creditors  have  any  equity.  Whatever  else  is  to 
be  done  with  it,  what  division  is  to  be  made  between  Zacharie 
and  Yochez,  or  what  further  consequences,  remains  to  be  con- 
sidered. I  cannot  declare  that  the  creditors  of  Coopman  have 
any  interest  in  a  fund  which  I  think  does  not  belong  to  him. 

The  Masteb  of  thb  Bolls: 

I  retain  the  opinion  which  I  expressed  on  the  hearing.  1 
think  that  the  joint  creditors  of  Zacharie,  Coopman,  and  Yochez, 
have  no  equity  against  the  fund.  It  must  be  considered  as  the 
property  of  Zacharie  and  Yochez  only;  by  the  terms  of  the 
award  it  is  given  to  them,  and  Coopman  is  expressly  excluded. 
The  argument,  that  the  ships,  being  originally  joint  property, 
the  sum  awarded  in  compensation  of  their  capture  must  be,  like 
that  out  of  which  it  grows,  joint  property,  goes  too  far.  On  that 
principle  the  property  must  be  joint  for  all  purposes,  and  be- 
tween the  partners  as  well  as  for  the  creditors.  Clearly  and 
confessedly,  however,  this  fund  is  not  joint  property  between  the 
partners.  But  it  is  a  fallacy  in  reasoning  to  suppose  it  a  sub- 
stitute for  joint  property ;  it  is  a  substitute  for  separate  property. 
A  division  into  parts  was  necessary  before  the  commissioners 
could  award  any  compensation.  The  ships  had  been  condemned, 
and  could  never  be  restored.  Considering  that  the  share  of  the 
French  partner  was  included  in  the  condemnation,  the  only  way 
of  awarding  a  compensation  *to  the  others  was,  first  to  make  a 
division  to  ascertain  the  interest  of  the  alien  enemy,  and,  placing 
that  out  of  the  question,  to  bestow  a  gift  on  the  two  Americans. 
The  compensation  is  therefore  given,  not  for  joint,  but  for  sepa- 
rate property ;  commensurate  with,  and  adequate  to,  the  interest 
of  the  two,  in  the  event  of  a  division.  Supposing  that  they  had 
sold  their  shares,  and  invested  the  amount  in  stock,  could  it 
have  been  said  that  that  stock  was  joint  property,  because  pro- 
duced by  it  ?  Where  there  is  a  conversion  of  joint  property  by 
a  valid  act,  it  is  a  fallacy  to  consider  it  still  joint.  The  question 
will  always  be,  whether,  with  regard  to  creditors,  the  act  is  valid  ? 
If  a  bale  of  goods,  belonging  to  three  partners,  is  sold,  the  price 
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Caxpbbll    is  not  necessarily  the  property  of  the  three,  because  the  bale  was 
MuLLSTT.     ^^^  property.    The  question  is,  was  the  transaction  a  fair  con- 
version? 

This  case  proceeds  a  step  farther ;  there  neither  was  nor  could 
be  restitution  of  the  ships ;  it  could  not  be  intended  that  the 
French  partner  should  have  a  portion;  by  the  terms  of  the 
treaty  the  commissioners  were  bound  to  exclude  him :  not  being 
at  liberty  to  bestow  any  share  on  the  alien  enemy,  they  were 
under  the  necessity  of  negativing  the  joint  claim,  and  of  giving  to 
the  two  partners  only  as  individuals.  By  every  mode  of  analysis 
and  construction  therefore,  the  examination,  of  the  award 
operates  to  prove  what  the  terms  shew,  that  the  fund  awarded 
is  separate,  not  joint  property.  When  that  is  established  the  con- 
sequences are  obvious.  I  think  that  this  fund  is,  what,  by  the 
reference,  it  was  intended  to  be,  what,  by  the  terms  of  the  award, 
it  is  declared  to  be,  what  alone  it  legally  could  be,  separate 
property.  By  the  award  the  joint  creditors  are  not  placed  in  a 
worse  situation :  the  joint  property  was  already  lost.  If  the  very 
[  *685  ]  joint  stock,  or  a  part  of  it,  as  in  Thompson  v.  Ryan  *had  been 
restored,  there  would  have  been  nothing  to  alter  the  property ; 
the  goods  are  returned,  in  statu  qua,  the  property  of  the  partners; 
but  here  the  ships  are  gone,  and  never  restored,  and  the  question 
concerns  a  new  property  come  to  the  two  in  the  way  of  compen- 
sation. That  is  far  removed  from  a  case  of  restitution.  Resti- 
tution might  have  made  it  still  joint  property;  compensation 
considers  only  the  individual  shares,  and  gives  in  the  proportion 
of  their  interests  individually  to  the  two.  There  is  no  more 
ground  for  admitting  the  joint  creditors  than  Goopman. 

The  argument  that  the  two  partners  may  have  unequal  inte- 
rests in  the  joint  property,  and  that  the  commissioners  may  have 
given  to  them  two-thirds  of  the  value,  believing  them  entitled  in 
proportions  different  from  the  fact,  cannot  now  be  urged.  We 
must  abide  by  the  words  of  the  award,  which  the  treaty  declared 
to  be  final  and  conclusive. 

I  think  that  there  is  no  doctrine  of  equity  qualifying  the  right 
of  the  two  partners,  and  that,  as  the  fund  is  not  a  property  in 
which  Goopman  has  an  interest,  it  is  not  subject  to  the  claims 
of  the  joint  creditors. 
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THOMPSON  V.  ETA2T.t  ^• 

(2  Swanston,  565,  n.— 570,  n.)  j^^ 

Saxttel  Thompson  of  London,  and  Philip  Byan  resident  at 
Copenhagen,  were  in  partnership,  the  business  consisting  of  the 
purchase  of  coffee,  sugar,  and  tobacco  at  London  and  Liverpool 
by  the  former,  and  the  sale  of  those  articles  at  Copenhagen  by 
the  latter,  for  the  equal  benefit  of  both.  In  March,  1807, 
Thompson  purchased  a  quantity  of  coffee,  sugar,  and  tobacco, 
the  invoices  of  which  amounted  to  24,0002.,  which  was  shipped 
to  Copenhagen  in  four  vessels  and  there  received  by  Byan. 
Some  part  was  sold  by  him,  the  proceeds  of  which  he  remitted 
to  England,  and  in  September,  1807,  the  remainder  unsold  in 
his  hands  of  the  value  of  15,000Z.  was,  on  the  declaration  of  war 
between  this  country  and  Denmark,  seized  by  the  Danish  Go- 
vernment ;  but  Byan  then  resident  at  Copenhagen,  representing 
that  he  was  interested  in  the  goods,  one  moiety  was  soon  after- 
wards restored  to  him,  and  the  other  moiety  confiscated,  and  sold 
for  7,000Z. 

About  the  same  time,  Byan  consigned  some  Bussian  produce 
of  the  value  of  15,0002.,  by  a  vessel,  the  property  of  himself  and 
Thompson,  to  Leghorn,  for  sale,  on  their  joint  account.  The 
vessel  was  captured  by  a  British  cruizer,  and  in  May,  1808, 
condemned  as  lawful  prize,  but  the  cargo  was  restored  to 
Thompson,  on  behalf  of  himself  and  Byan,  who  had  lately  died. 

On  his  death,  Bobert  Bamewall  procured  limited  letters  of 
administration  of  his  goods,  and  became  his  personal  repre- 
sentative in  England,  and  to  him  Thompson  paid  in  respect  of 
Byan's  share  in  the  cargo  of  the  ship  restored,  6,6002.,  which  on 
the  death  of  Bobert  Bamewall,  came  into  the  hands  of  his 
executors,  Bartholomew  Bamewall  and  Bobert  Butler. 

Thompson  having  advanced  various  sums,  to  the  amount  of 
9062. 1S«.  6(2.,  on  account  of  Byan,  transmitted  to  his  adminis- 
tratrix, for  her  examination,  a  statement  of  accounts,  setting 
forth  the  *sums  advanced,  by  which  it  appeared  that  Thompson    [  *666,ii.>] 
was  indebted  to  Byan  in  the  sum  of  1,0422.  12«.  Sd. ;  but  that 

t  See  preceding  case. 
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Gbby' 

GwBT.  [The  following  case,  which  was  taken  from  Lord  Nottingham's 

MSS.  by  Mr.  Swanston,  is  described  by  the  latter  as  one  of  the 
earliest  and  most  important  aathorities  on  the  doctrine  of 
advancement  in  application  to  purchases  by  a  father  in  the  name 
of  his  son. — 0.  A.  S.] 

W7.  GEET  V.  GREY. 

MareM2e.  ^2  Swanston,  594—602.) 

[  594  ]  Porohase  by  a  father  in  the  name  of  his  son,  an  advanoement. 

Thbsb  cases  involve  the  concerns  of  a  family,  in  which  I  would 
be  glad  to  avoid  the  delivery  of  any  opinion,  because  I  foresee 
that  a  victory  on  either  side  can  never  produce  the  peace  of  it,  but 
will  rather  occasion  great,  and  perhaps  endless  breaches.  The 
case  is  a  very  short  one,  but  of  a  very  nice  and  curious  debate* 

William  Lord  Grey  purchases  Gosfield  in  the  name  of  Thomas 
Grey,  his  eldest  son,  without  any  trust  declared ;  whether,  upon 
the  whole  matter,  with  all  its  circumstances,  this  be  a  provision 
for  Thomas  Grey,  the  son,  by  way  of  advancement,  or  a  trust  for 
[  *596  ]  the  Lord  William  *Grey  ?  What  judgment  soever  be  given  in 
this  case,  it  must  wound  the  honour,  and  perplex  the  interests 
of  the  family.  Ist.  The  honour  of  the  family  will  be  wounded 
everyway ;  for  if  it  be  a  trust,  as  the  now  Lord  Grey  would  have 
it,  then  the  6,000Z.  charged  on  Gosfield  by  Balph  Lord  Grey  fails, 
and  is  become  unjust  and  illegal,  and  so  the  honour  of  the 
plaintiff's  father  lies  at  stake ;  on  the  other  side,  if  it  be  an 
advancement  and  no  trust,  as  the  widow  would  have  it,  then  all 
the  provisions  made  by  William  Lord  Grey  to  incumber  Gosfield, 
will  fail  as  to  Gosfield,  and  so  the  honour  of  the  grandfather  lies 
at  stake.  2nd.  Again,  the  interests  of  the  family  will  be  per- 
plexed ;  for  if  it  be  a  trust,  as  the  now  Lord  Grey  would  have  it, 
then  Eatherine,  Balph,  and  Charles,  will  lose  their  2,000^.  a-piece 
charged  on  Gosfield  by  the  Lord  Balph ;  and  moreover,  4,0002. 
more  given  by  Lord  William  to  Eatherine,  and  transferred  by 
the  Lord  Balph  from  a  charge  on  the  personal  estate  of  the  Lord 
William,  to  be  a  real  charge  upon  Gosfield,  falls  hence  to  Gosfield, 
for  the  Lord  William,  if  he  was  cestui  que  trust,  has  so  settled  it. 
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that  Lord  Balph  was  but  tenant  for  life;  so  that  question  Gbbt 
affects  the  now  Lord  Grey  10,0002.  deep  in  point  of  interest.  On  qket. 
the  other  side,  if  it  be  an  advancement,  as  the  widow  would  have 
it,  then  all  the  charges  laid  on  Gosfield,  inter  alia,  by  the  Lord 
William,  fall  hence  to  Gosfield ;  and  the  consequence  of  that 
consequence  is,  1st.  The  6,000Z.  a-piece,  given  by  the  Lord 
William  to  Balph  and  Charles,  the  grandchildren,  must  charge 
other  lands,  not  Gosfield.  2nd.  Gosfield  will  be  so  much  the  abler 
to  bear  the  2,0002.  a-piece  charged  upon  it  by  the  Lord  Balph  to 
his  three  younger  children.  Srd.  And  also  the  4,0002.  more  trans- 
ferred from  the  Lord  William's  personal  estate  to  Gosfield,  for 
Eatherine's  portion.  4th.  And  then  the  remainders  in  tail  to 
Charles  Lord  Grey  of  Bollston,  and  Eatherine,  his  lady,  will 
also  fail,  which  is  a  valuable  ^possibility,  though  never  so  remote.  [  *^9^  ] 
To  make  this  easy  to  the  Court,  and  honourable  to  himself  the 
Lord  Grey  advances  so  far  as  to  offer  to  pay  the  6,0002.  charged 
by  his  father  on  Gosfield  for  the  three  younger  children,  and  the 
6,0002.  a-piece  charged  by  his  grandfather  for  the  two  younger 
grandsons,  and  1,0002.  more  of  the  4,0002.  transferred  by  his 
father  upon  Gosfield,  leaving  the  rest  of  his  sister's  portions  to 
his  mother,  who  has  two  or  three  personal  estates  to  help  her, 
viz.  Lord  William's,  Lord  Balph's,  and  Thomas  Grey's.  By 
this  offer  Ford  Lord  Grey  takes  upon  himself  19,0002.,  so  as  to 
him  the  loss  would  not  be  great  if  judgment  was  given  against 
him.  The  widow,  to  acquit  herself,  offered  to  pay  8,0002.  to  her 
daughters,  and  all  the  debts  and  legacies  of  Lord  William  and 
Lord  Balph,  and  to  free  her  son  from  the  creditors,  so  as  she 
might  enjoy  her  jointure,  and  be  assisted  in  the  getting  in  the 
personal  estate,  and  both  might  account  for  their  receipts.  By 
this  offer,  the  loss,  as  to  the  widow,  would  not  be  great,  though 
judgment  were  given  against  her,  and  yet  perhaps  the  offer  is 
not  great  neither ;  but  whatever  the  agreement  be,  the  personal 
estate  must  come  into  the  reckoning.  An  agreement  thus  far  ad- 
vanced is  now  broken  off,  I  will  not  inquire  how,  but  am  bound 
to  give  judgment,  since  both  sides  demand  it.  I  will,  ergo^  first 
state  the  facts  and  the  evidences  on  both  sides;  then  I  will 
deliver  my  opinion  what  the  law  is  upon  those  facts. 

The  evidence  to  prove  this  purchase  in  the  name  of  the  son  to 
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Gbbt  be  a  trust  for  the  father  consists  of,  Ist,  Deeds ;  1.  Father  pos- 
Gbbt.  sessed  the  money;  2.  Beceived  the  profits  twenty  years;  8. 
Made  leases;  4  Took' fines;  5.  Enclosed  part  in  a  park;  6. 
Built  much ;  7.  Provided  materials  for  more ;  8.  Directed  Lord 
Chief  Justice  North  to  draw  a  settlement ;  9.  Treated  about  the 
[  *597  ]  sale  of  it.  2ndly,  Words :  1.  Thomas  Grey  confessed  *the  truth ; 
2.  Advised  his  father  to  sell,  and  buy  York  House ;  8.  ''  If  it  was 
mine,"  says  he,  ''I  would  sell  it;"  4.  Before  he  made  his  will, 
said  it  was  his  father's ;  5.  After  he  made  his  will,  said  it  was  to 
keep  his  brother  from  pretending. 

The  disproof  of  the  trust  stands  upon  the  like  evidence.  Deeds 
and  words:  1st,  Deeds;  for  Thomas  Grey  bound  with  Lord 
William,  for  7,000Z.  of  the  purchase-money.  2ndly,  Words  of  the 
Lord  William  :  1.  Before  the  purchase,  said  he  would  buy  it  for 
his  son ;  2.  After  the  purchase,  said  he  had  bought  it  for  his 
son ;  8.  The  now  purchased  land  mine,  but  Gosfield  my  son's, 
T.  G. ;  4.  Gosfield  was  the  inheritance  of  my  son's  mother, 
hence  would  better  have  bought  Hatton  Garden.  I  have  no  title 
but  by  my  son's  will,  it  being  the  purchase  of  my  son  T.  G. 
8rdly,  Words  of  Thomas  Grey :  1.  I  believe  my  father  will  give 
me  all,  but  Gosfield  is  mine  already ;  2.  Thomas  Grey,  when  he 
lay  dying,  excused  it  to  his  brother  Balph,  that  he  had  by  his 
will  given  Gosfield  to  his  father.  Now,  though  this  proved  but 
an  estate  for  life,  when,  perhaps,  he  thought  he  had  given  an 
inheritance,  yet  what  needed  any  excuse  at  all,  if  Thomas  Grey 
was  but  a  trustee  for  his  father  ? 

Upon  these  facts,  the  law  will  best  appear  by  these  steps.  1. 
Generally  B^nd  primd  facie,  as  they  say,  a  purchase  in  the  name 
of  a  stranger  is  a  trust,  for  want  of  a  consideration,  but  a  pur- 
chase in  the  name  of  a  son  is  no  trust,  for  the  consideration  is 
apparent.  2.  But  yet  it  may  be  a  trust,  if  it  be  so  declared 
antecedently  or  subsequently,  under  the  hand  and  seal  of  both 
parties.  8.  Nay,  it  may  be  a  trust,  if  it  be  so  declared  by  parol, 
and  both  parties  uniformly  concur  in  that  declaration.  4.  The 
parol  declarations  in  this  case  are  both  ways ;  the  father  and 
[  *598  ]  son  sometimes  declaring  for,  and  sometimes  *against,  themselves. 
5.  Ergo,  there  being  no  certain  proof  to  rest  on  as  to  parol  de- 
clarations, the  matter  is  left  to  construction  and  interpretation 
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of  law.  6.  And  herein  the  great  question  is,  whether  the  law  Orbt 
wiU  admit  of  any  constructive  trust  at  all  between  father  and  qbet. 
son? 

1.  For  the  natural  consideration  of  blood  and  affection  is  so 
apparently  predominant,  that  those  acts  which  would  imply  a 
trust  in  a  stranger,  will  not  do  so  in  a  son ;  and,  ergo,  the  father 
who  would  check  and  control  the  appearance  of  nature,  ought 
to  provide  for  himself  by  some  instrument,  or  some  clear  proof 
of  a  declaration  of  trust,  and  not  depend  upon  any  implication 
of  law ;  for  there  is  no  necessity  to  give  way  to  constructive 
trusts,  but  great  justice  and  conscience  in  restraining  such 
constructions. 

2.  The  wisdom  of  the  common  law  did  so ;  for  all  the  books 
are  agreed  on  this  point,  that  a  feoffment  to  a  stranger,  without 
a  consideration,  raised  a  use  to  the  feoffor ;  but  a  feoffment  to  the 
son,  without  other  consideration,  raised  no  use  by  implication  to 
the  father,  for  the  consideration  of  blood  settled  the  use  in  the 
son,  and  made  it  an  advancement.  How  can  this  Court  justify 
itself  to  the  world,  if  it  should  be  so  arbitrary  as  to  make 
the  law  of  trusts  to  differ  from  the  law  of  uses,  in  the  same 
case? 

8.  Again,  as  land  can  never  lineally  ascend,  so  neither  shall 
the  trust  of  land  lineally  ascend,  where  it  is  left  to  the  construc- 
tion of  law ;  for  the  reason  why  land  doth  not  lineally  ascend,  is 
not,  as  my  Lord  Coke  says,  from  natural  philosophy,  quia  gravia 
deor9um,  but  from  moral  philosophy,  quia  amor  descendit  non 
ascendit,  and  from  divinity,  because  fathers  are  bound  to  provide 
for  *their  children,  but  children  do  not  provide  for  their  fathers ;  [  *5^^  ] 
therefore,  when  a  father,  according  to  his  duty,  has  provided  for 
his  son,  it  were  hard  to  take  away  that  provision  by  a  construc- 
tive trust. 

4.  And  therefore  it  is  not  reasonable  that  the  father's  percep- 
tion of  profits,  or  making  leases,  or  doing  such  other  acts  as 
these,  which  the  son,  in  good  manners,  does  not  contradict, 
should  turn  a  presumptive  advancement  into  a  trust. 

5.  Examine  all  the  cases  in  this  Court,  whenever  this  point 
has  been  stirred,  and  you  shall  find  all  the  resolutions  to  agree, 
and  out  of  them  all  may  at  large  be  collected  a  clear  difference 
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Gbbt  to  rest  upon.  Ist.  If  a  father  makes  his  eon  a  joint  purchaser 
Gbst.  ^^^  ^^^»  <^d  receives  all  the  profits,  and  disposes  of  the  rents, 
this  is  no  evidence  of  a  trust ;  but  the  son  takes  the  whole  by 
advancement  if  he  survives.  So  it  was  thrice  agreed  in  the  case 
of  Windham  v.  Windham,  Strode  v.  Strode,  and  Adrian  Scroop  A 
Here  a  learned  Gustos  did  once  seem  to  take  a  difference,  by 
saying,  true,  so  it  is,  when  the  son  is  joint  purchaser,  for  then 
the  father,  as  joint  tenant,  may,  by  law,  receive  the  profits; 
but  where  the  son  is  the  only  purchaser,  there  the  father's 
perception  of  profits  being  against  law,  may  be  some  evidence  of 
a  trust  for  else  the  father  has  no  colour  to  receive  them.  Plainly, 
this  difference  could  not  be  the  reason  of  these  resolutions,  for 
had  the  father  been  joint  purchaser  with  a  stranger,  and  received 
all  the  profits,  without  contradiction  or  suit,  in  necoGTsity  the 
perception  of  profits  would  have  been  evidence  of  a  trust,  yet 
there  it  might  be  said,  still  one  joint  tenant  may,  by  law,  receive 
all.  Ergo,  it  was  the  sonship,  not  the  joint  tenancy,  which  ruled 
[  *600  J  those  cases.  2nd.  If  a  father  purchases  lands  in  *the  name  of  an 
infant  child,  and  receives  all  the  profits,  and  makes  leases,  this 
is  no  evidence  of  a  trust.  So  adjudged  in  the  Lady  Oorge'a 
case,  I  in  whose  name,  her  father,  the  Earl  of  Lincoln,  purchased. 
Here  some  before  me  have  taken  another  difference ;  where  the 
father  has  colour  to  receive  the  profits  as  guardian,  there  percep- 
tion of  profits  is  no  evidence  of  a  trust,  otherwise  it  would  be  if 
the  perception  of  profits  were  without  any  such  colour.  Plainly, 
the  reason  of  the  resolutions  stands  not  upon  the  guardianship, 
but  upon  the  presumptive  advancement ;  for  a  purchase  in  the 
name  of  an  infant  stranger,  with  perception  of  profits^  &c.  will 
be  evidence  of  a  trust. 

6.  Ergo,  where  the  father  intends  a  trust,  he  ought  to  see  it 
declared  in  writing,  or  supported  by  direct  proof,  and  not  rest 
upon  constructions ;  for  in  Sir  Adrian  Scroop's  case,  when  the 
court  had  adjudged  it  an  advancement  and  no  trust,  a  concealed 
deed  was  after  found,  declaring  the  trust,  which  shews  that  good 
advice  had  been  taken  upon  it. 

7.  Lastly,  the  difference  I  rely  upon  is  this ;  where  the  son 
is  not  at  all  or  but  in  part  advanced,  and  where  he  is  fully 

t  1  Ca.  in  Oha.  27,  2  Freem.  171.  X  Git  Oxo.  Car.  650. 
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advanced  in  his  father's  lifetime.  If  the  son  be  not  at  all  or  but 
in  part  advanced,  there  if  he  suffer  the  father,  who  purchased  in 
his  name,  to  receive  the  profits,  &c.  this  act  of  reverence  and  good 
manners  will  not  contradict  the  nature  of  things,  and  turn  a 
presumptive  advancement  into  a  trust;  the  rather  because  in 
this  family  there  were  neither  debts  nor  casualties,  so  no  occasion 
to  create  trusts ;  but  if  the  son  be  married  in  his  father's  life- 
time, and  by  his  father's  consent,  and  a  settlement  be  thereupon 
made,  whereby  the  son  appears  to  be  fully  advanced,  and  in  a 
manner  emancipated,  there  *a  subsequent  purchase  by  the  father 
in  the  name  of  such  a  son,  with  perception  of  profits,  &c.  by  the 
father,  will  be  evidence  of  a  trust ;  for  all  presumption  of  an 
advancement  ceases,  t 

So  it  was  decreed  an  advancement  of  Thomas  Gray,  and  no 
trust  for  the  Lord  William. 


Obbt 
Gbbt. 


[•601] 


WALKEE  V.   STMONDS.J 

(3  Swanaton,  1—90.) 

Where  trust  money  which  ought  to  be  invested  has  come  to  the  hands 
of  a  trustee,  his  oo-trustees  will  be  responsible  for  thd  subsequent  loss 
of  the  fund  unless  they  can  shew  that  the  onussion  to  invest  the  numey 
in  the  joint  names  of  all  the  trustees  was  in  no  way  attributable  to  any 
delay  or  want  of  diligence  on  their  part. 

Where  trustees  allege  that  a  cutui  que  trust  is  precluded  by  subsequent 
acquiescence  from  claiming  compensation  for  a  breach  of  trust,  it  is 
incumbent  upon  them  to  shew  that  such  acquiescence  was  given  after  a 
full  disclosure  to  the  cestui  que  &ust  of  all  material  facts  within  their 
own  knowledge. 

Duty  of  trustees  to  obtain  information  of  the  disposition  of  the  trust 
fund. 

The  bill  filed  in  July,  1802,  and  amended  in  April,  1804, 

stated,  that  by  indenture,  dated  the  17th  of  January,  1780, 

made  between  Isaac  Donnithome,  of  the  first  part ;   Nicholas 

Donnithome,  Thomas  Griffith,  and  William  Symonds,  one  of 

t  This  distinction  cannot  now  be  Hepvoorth  (1870)  L.  B.  11  £q.  10,  40 

maintained.      The   presumption  of  L.  J.  Ch.  111. — O.  A.  S. 

advancement  vs  not  rebutted  by  the  %  In  re  Brogden  (1888)  38  Gh.  D. 

circumstance  that  the  son  has  already  646. 
been  provided  for.    See  Hepworih  v. 


1818. 
Anra2,%,n, 
16,  18,  21,  25. 

May  26. 
June  2, 10, 13. 

JMy6. 

Loid 
ELDOir,  L.C. 
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Walxxb  the  defendants,  of  the  second  part;  John  Whitmore,  and 
Sthonds.  Johanna  his  wife,  another  of  the  defendants,  of  the  third  part ; 
reciting  that  John  Whitmore  by  his  bond,  dated  the  26th  of 
Jane,  1772,  became  bound  to  Isaac  Donnithome  in  the  penal 
sum  of  12,000Z.,  conditioned  for  payment  of  6,0002.  at  a  day 
then  long  past ;  and  that  there  was  then  due  for  principal  and 
interest  thereon  7,912Z.  128. ;  and  that  Isaac  Donnithome  being 
desirous  of  making  some  provision  for  his  daughter,  Johanna 
Whitmore,  had  agreed  to  assign  the  bond,  with  the  sum  of 
7,900Z.,  principal  and  interest  due  thereon,  to  Nicholas 
Donnithome,  Thomas  Griffith,  and  William  Symonds,  upon 
the  trusts  therein  mentioned:  It  was  witnessed,  that  Isaac 
Donnithome,  in  consideration  of  natural  love  and  affection 
towards  his  daughter,  and  in  order  to  make  some  provision  for 
her  and  her  children,  and  for  other  considerations  therein  men- 
tioned, assigned  unto  Nicholas  Donnithome,  Thomas  Griffith, 
and  William  Symonds,  and  the  survivors,  their  executors,  ad- 
ministrators, or  assigns,  the  bond,  and  the  sum  of  7,900Z. 
thereon  due,  upon  trust,  with  all  convenient  expedition  to  call 
in  the  sum  due  upon  the  bond,  and  as  soon  as  it  could  be 
received,  to  lay  out  the  same  upon  mortgage  of  freehold  lands, 
or  upon  government  or  other  securities,  in  the  names  of  the 
trustees ;  and  during  the  lives  of  John  Whitmore  and  Johanna 
his  wife,  and  the  life  of  the  survivor,  upon  trust,  to  pay  the 
yearly  interest,  dividends,  and  produce  thereof,  or  such  part 
thereof  as  the  trustees  should  in  their  discretion  think  fit,  to  or 
[  *3  ]  for  the  use  of  John  Whitmore  *and  Johanna  his  wife,  and  the 
survivor,  and  to  the  use  of  their  child  or  children,  in  such 
shares,  and  at  such  times,  as  they  should  think  fit ;  and  after 
the  death  of  John  Whitmore  and  Johanna  his  wife,  to  pay  the 
said  7,9002.  to  and  among  all  and  every  the  child  or  children  of 
John  Whitmore  and  Johanna  his  wife,  share  and  share  alike,  if 
more  than  one,  and  if  but  one,  to  such  only  child,  at  his  or  her 
attaining  the  age  of  twenty-one  years,  or  day  of  marriage. 

The  bill  further  stated,  that  Isaac  Donnithome  died  soon  after 
the  date  of  the  indenture,  and  that  the  trustees  accepted  the 
trusts ;  and  in  execution  thereof,  in  the  year  1788,  called  in,  and 
received  from  John  Whitmore,  the  sum  of  7,900Z.,  which  was 
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secured,  not  only  on  the  bond  of  John  Whitmore,  but  also  on  walkbb 
some  mortgage  or  other  real  security ;  and  John  Whitmore,  in  SYuomis. 
order  to  increase  the  trust  monies  to  an  even  sum  of  8,000Z.y 
when  he  paid  the  7,900Z.  to  the  trustees  advanced  to  them  a 
further  sum  of  lOOZ.  upon  the  same  trusts  as  the  7,900Z. ;  that 
John  Whitmore  and  Johanna  his  wife  had  but  one  child,  the 
plaintiff,  Loveday  Walker,  who,  at  the  date  of  the  indenture, 
was  an  infant  of  very  tender  years,  and  resided  with  Johanna 
Whitmore,  her  mother,  who  lived  apart  from  her  husband,  and 
to  whom  the  trustees  paid  three-fourths  of  the  interest  of  the 
trust-sum,  paying  the  other  one-fourth  to  John  Whitmore. 

The  bill  further  stated,  that  the  plaintiff  Loveday  Walker 
attained  the  age  of  twenty  years  in  December,  1795 ;  and  having 
separated  herself  from  her  mother,  and  not  having  any  separate 
provision,  and  having  understood  that  she  would  become  entitled, 
at  the  death  of  her  father  and  mother,  to  a  considerable  sum  of 
money,  and  that  she  was  entitled  to  some  provision  for  her 
maintenance  in  the  meantime,  but  being  ignorant  of  *the  amount  [  *4  ] 
and  particulars  thereof,  she,  on  or  about  the  28rd  of  December, 
1795,  wrote  a  separate  letter  to  each  of  the  trustees,  to  inform 
them  of  her  situation,  and  to  request  that  some  provision  should 
be  made  for  her  support,  whereupon  the  trustees  thought  proper 
to  allow  her  lOOZ.  a  year  out  of  the  income  of  the  trust  property. 
That  in  June,  1799,  the  plaintiffs  Adam  John  Walker  and 
Loveday  Walker  intermarried ;  and  previous  to  their  marriage, 
an  indenture  of  settlement  was  executed,  dated  the  11th  of  June, 
1799,  between  Loveday  of  the  first  part,  and  Walker  of  the 
second  part,  and  the  plaintifiis  William  Boberts  and  John 
Sanderson  (as  trustees)  of  the  third  part ;  whereby,  after  reciting 
that  Loveday,  after  her  father  and  mother's  decease,  would 
become  entitled  to  a  legacy,  or  portion  of  8,000Z.,  given  by  the 
will  of  her  late  grandfather  to  Nicholas  Donnithome,  William 
Symonds,  and  Thomas  Griffith,  in  trust  for  her  benefit,  it  was 
witnessed,  that  in  consideration  of  the  intended  marriage, 
Loveday,  with  the  consent  of  Walker,  covenanted  with  William 
Boberts  and  John  Sanderson  that  the  sum  of  2,000Z.,  part  of  the 
sum  of  8,000Z.,  should,  from  and  after  the  decease  of  her  father 
and  mother,  be  paid  to  Walker,  and  that  the  sum  of  6,000!.,  the 
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Walksb     residue  thereof,  should  be  paid  to  William  Boberts  and  John 
Stmondb.     Sanderson,    or   otherwise    settled    upon    the    trusts    therein 
mentioned. 

The  bill  further  stated,  that  Nicholas  Donnithome  died  on  the 
26th  of  September,  1796,  and  by  his  will  appointed  his  son, 
Isaac,  who  had  assumed  the  name  of  Harris,  his  executor,  who 
proved  the  will,  and  possessed  himself  of  the  personal  estate  of 
his  late  father,  and  became  his  legal  personal  representative. 
That  John  Whitmore  died  in  December,  1799,  upon  which  event 
Loveday  Walker  applied  to  William    Symonds  and  Thomas 
r  *6  ]        Griffith,  as  the  ^surviving  trustees,  named  in  the  indenture  of 
January,  1780,  and  they  consented  to  make  an  additional  allow- 
ance of  60Z.  per  annum,  part  of  the  interest  of  the  trust-money, 
which  had,  in  the  life-time  of  John  Whitmore,  been  paid  to  him. 
That  Thomas  Griffith  died  in  October,  1800,  having  appointed 
the  defendant  John  Lilly  his  executor,  who  proved  his  will,  and 
had  possessed  assets  to  pay  the  debts  of  the  testator :  and  that 
Walker,  and  Loveday  his  wife,  being  desirous  that  the  sum  of 
8,0002.  should  be  invested  in  the  public  funds,  or  on  real 
security,  or  otherwise  properly  secured  for  their  benefit,  ac- 
cording to  the  trusts  of  the  indenture  of  January,  1780,  had 
called  on  the  plaintiffs  Boberts  and  Sanderson,  as  trustees  under 
their  marriage  settlement,  to  concur  with  them  in  having  the 
same  so  invested  or  secured ;  and  all  the  plaintiffs  had  therefore 
applied  to  William  Symonds,  since  deceased,  as  the  surviving 
trustee  in  the  indenture,  to  invest  the  sum  of  8,000Z.  on  some 
public  or  real  security,  upon  the  trusts  of  the  said  several 
indentures. 

The  bill  charged,  that  after  the  trust-money  had  been  paid  by 
John  Whitmore  to  the  trustees,  it  was  by  them  invested  in  a 
mortgage  security ;  but  in  1790,  the  mortgagor,  or  the  purchaser 
of  the  mortgaged  estates,  gave  six  months'  notice  to  the  trustees 
of  his  intention  to  pay  off  the  mortgage-money,  and  it  was 
accordingly,  in  or  about  that  year,  paid  to  them,  or  to  one  of 
them,  by  the  direction,  or  with  the  consent  and  concurrence,  of 
the  rest,  and  they  all  joined  in  the  receipt  for  the  same ;  but 
although  they  had  six  months'  notice  that  such  trust-money  was 
to  be  paid,  they  took  no  steps  to  procure  any  other  real  or 
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effectual  securitj  on  which  to  invest  it.  That  after  the  money  Walkbb 
was  80  received  by  the  trustees,  they  ought  to  have  invested  it  SYMoims. 
in  the  public  *{unds,  or  on  some  real  security ;  but  instead  of  [  •e  ] 
doing  so,  they  preferred  the  interest  of  John  Whitmore  and  his 
wife,  to  that  of  the  plaintiff  Loveday  Walker ;  and  for  the  sake 
of  procuring  some  small  addition  of  interest  beyond  what  the 
public  funds  would  have  yielded,  or  for  some  other  improper 
cause,  took  upon  themselves  to  invest  the  money  in  bills  or  notes 
of  the  East  India  Company :  and  that  the  trust-money  was 
afterwards,  by  agreement  between  the  trustees,  called  in  and 
received  by  Nicholas  Donnithome,  Thomas  Griffith,  and  William 
Symonds,  but  they  did  not  provide  any  security  or  mortgage,  or 
endeavour  to  procure  any  such,  on  which  to  invest  it;  but 
received,  or  authorized  Nicholas  Donnithome  to  receive  it,  and 
joined  in  the  receipt  or  acquittance  for  it  to  John  Whitmore ; 
and  after  the  trust-money  was  received,  it  never  was  laid  out  or 
invested,  according  to  the  directions  of  the  trust-deed;  but 
Thomas  Griffith  and  William  Symonds,  instead  of  investing  it 
on  real  or  government  security,  as  they  ought  to  have  done, 
consented  and  agreed  to  lend,  or  to  permit  Nicholas  Donnithome 
to  retain  it  in  his  hands,  by  way  of  a  loan  or  otherwise,  until 
the  time  of  his  death :  for  the  payment  of  which,  with  interest, 
he,  several  months  after  he  had  been  so  permitted  to  receive  it, 
gave  to  Thomas  Griffith  and  William  Symonds,  who  consented 
to  accept  the  same,  a  bond,  or  other  personal  security.  And  the 
bill  charged,  that  Thomas  Griffith  and  William  Symonds,  and 
Nicholas  Donnithome,  by  having  so  neglected  to  lay  out  and 
invest  the  trust-money,  in  a  proper  manner,  and  William 
Symonds  and  Thomas  Griffith,  by  having  so  consented  to  lend, 
or  permit  Nicholas  Donnithome  to  hold  and  retain  it,  were  all 
guilty  of  a  breach  of  tmst ;  by  reason  of  which  they,  and  their 
estates,  ought  to  be  severally  charged  with,  or  answerable  for 
the  trust-money,  *or  such  part  thereof  as  had  been,  or  might  be  [  '7  ] 
lost,  by  such  breach  of  trust. 

The  bill  also  charged,  that  Loveday  Walker,  at  the  time  she 
attained  twenty-one,  was,  and  long  after  remained,  ignorant  of 
the  trust-deed,  and  of  the  contents  thereof,  and  of  the  exact 
nature  of  her  interest  therein,  and  in  what  manner  such  interest 
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walkkb  was  derived  to  her,  and  in  what  manner  the  money  ought  to 
Stmonds.  ^^^®  ^^^^  invested:  and  that  none  of  the  trustees  ever  dis- 
tinctly explained  to  her  the  same,  as  they  ought  to  have  done ; 
but  on  the  contrary,  for  a  long  time  concealed  the  same  from,  or 
kept  her  in  ignorance  thereof ;  and  it  was  not  until  many  appli- 
cations had  been  made  to  them,  and  until  a  considerable  time 
had  elapsed,  that  she  was  able,  at  last,  at  different  times,  to 
obtain  some  information  of  the  trust-deed,  by  short  and  im- 
perfect extracts  therefrom :  and  that  for  a  long  time  after  she 
attained  twenty-one,  she  supposed  that  her  interest  in  the  trust- 
money  was  devised  to  her  by  some  will  of  her  grandfather, 
Isaac  Donnithome,  and  was  wholly  ignorant  of  the  existence  of 
the  trust-deed. 

[The  bill  further  stated  the  circumstances  under  which 
Symonds  and  Griffith  had  obtained  Loveday  Walker's  consent 
to  the  execution  of  a  deed,  by  which  they  contended  that  she 
had  relieved  them  from  all  responsibility  in  respect  of  the  loss  of 
the  trust  money.t] 
[  16  ]  The  bill  prayed,  that  the  consent  of  Loveday  Walker  to  the 

deed,  and  her  signature  to  the  writing  expressive  of  such  consent, 
might  be  declared  to  have  been  improperly  obtained,  and  to  be 
fraudulent  and  void ;  and  that  it  might  be  declared  that  William 
Symonds  (deceased)  and  Thomas  Griffith,  and  Nicholas  Donni- 
thome, ought,  upon  receipt  of  the  said  sum  of  8,000L  trust- 
money,  to  have  invested  the  same  on  real  or  government  secu- 
rity ;  and  by  lending  the  trust-money  to  Nicholas  Donnithome, 
one  of  the  trustees  thereof,  upon  his  personal  security,  or  permit- 
ting him  to  retain  the  same  in  his  hands,  were  guilty  of  a  breach 
of  trust,  and  became  personally  liable  to  answer  for,  and  make 
good,  the  same,  and  all  loss  that  had  arisen  therefrom,  or  been 
occasioned  thereby;  and  that  William  Symonds  (deceased)  and 
the  respective  estates  of  Thomas  Griffith  and  Nicholas  Donni- 

t  To  avoid  repetition  these   cir-  tifPs'  statements  as  are  neceaaary  to 

cumstancea    are   stated    from    the  make  the  judgment  intelligible  will 

answer  {post,  p.  164),  where  they  are  be  foimd  in  the  notes,  post,  pp.  164, 

set  out  more  fully  tiian  in  the  bill.  167. — 0.  A.  S. 
Such  further  references  to  the  plain- 
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thome,  might  be  charged  with  the  amount  of  such  trust-money      walcks 
accordingly ;    [and  the  bill  prayed  consequential  relief] .  Stmoni>& 

William  Symonds  and  John  Lilly,  by  their  joint  answer,  filed  [  le  ] 
on  the  7th  of  May,  1808,  stated  that  [when  the  trustees  received 
six  months'  notice  in  1790  of  the  mortgagor's  intention  to  pay 
off  the  mortgage  money]  William  Symonds  made  application  to  [  ^^  ] 
different  solicitors  of  eminence  in  Hereford,  and  caused  diligent 
inquiry  to  be  made  for  some  landed  security  whereon  to  invest 
the  money ;  but  no  opportunity  occurred  of  so  investing  it,  and 
neither  he,  nor  Thomas  Griffith,  were  at  that  time  able  to  find 
any  such  security ;  and  the  sum  of  7,9002.  with  the  then  arrear 
of  interest,  was  afterwards  paid  in  London  by  Eeysall  to  Nicholas 
Donnithome,  pursuant  to  the  notice ;  that,  as  the  interest  of 
that  *8um  formed  the  principal  part  of  the  income  of  John  [*18] 
Whitmore  and  Johanna  his  wife,  and  would  have  been  much 
diminished  by  investing  the  money  in  the  public  funds,  (which 
did  not  then  produce  an  interest  of  4  per  cent.)  it  was  agreed 
by  the  trustees,  that  it  should  be  invested  in  bills  or  notes 
of  the  East  India  Company,  payable  in  two  years,  which  then 
produced  an  interest  of  5  per  cent.,  and  it  was  accordingly 
so  invested  by  Nicholas  Donnithome,  with  the  approbation 
of  his  co-trustees;  and  the  interest  of  the  bills  from  time 
to  time  paid  to  John  Whitmore  and  Johanna  his  wife,  (who 
then  lived  separate  from  each  other)  in  the  proportions  in  the 
bill  mentioned. 

The  answer  stated  that  in  the  month  of  t  ,  1795,  the 

principal  sum  of  7,900L,  due  on  the  bills  was  paid  in  pursuance 
of  a  public  notice,  and  was  received  in  London  by  Nicholas 
Donnithome,  who  having  informed  Johanna  Whitmore  that  he 
had  received  that  sum,  and  that  intelligence  having  been  com- 
municated by  her  to  William  Symonds  and  Thomas  Griffith, 
Symonds,  in  or  about  the  month  of  May,  1795,  wrote  a  letter  to 
Nicholas  Donnithome,  stating  it  to  be  the  joint  and  earnest 
request  of  Griffith  and  himself,  that  the  whole  of  the  7,900Z. 
should,  as  soon  as  convenient,  be  invested  in  the  public  funds, 
in  the  names  of  the  three  trustees ;  that  Nicholas  Donnithome 
soon  afterwards  proposed  to  Johanna  Whitmore,  on  behalf  of 
himself  and  his  son  Isaac  Harris,  to  join  in  securing  the  trust- 

t  Blank  in  original  report.— F.  P. 
B.B. — ^VOL.  XIX.  M 
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Walkbe  money,  by  a  mortgage  of  their  estates  in  Cornwall,  and  requested 
SmoNDfl.  ^^^  to  consult  Symonds  and  Griffith  as  to  the  propriety  of  acced- 
ing to  such  proposal;  and  Johanna  Whitmore  being  desirous 
that  the  proposal  should  be  accepted,  and  it  appearing  to 
Symonds  and  Griffith,  that  the  estates  in  Cornwall,  would  be  a 
[  *^^  ]  very  ample  security,  they  expressed  their  ^consent  to  Johanna 
Whitmore,  who  thereupon  wrote  to  Nicholas  Donnithome, 
informing  him  of  such  consent,  and  requiring  that  the  mortgage 
should  be  executed  with  all  possible  despatch,  and  that,  for  the 
security  of  the  money,  until  a  mortgage  could  be  completed,  a 
joint  bond  should  be  given ;  that  in  July,  1795,  Nicholas  Donni- 
thome transmitted  to  Symonds  and  Griffith  the  joint  bond  of 
himself  and  Isaac  Harris  for  8,000Z.  (being  the  principal  sum  of 
7,9002.  together  with  lOOZ.,  part  of  the  interest  arising  therefrom, 
added  by  the  desire,  or  with  the  consent  of  John  Whitmore  and 
Johanna  his  wife) ;  and  he  at  the  same  time  assured  Symonds 
and  Griffith  that  he  would  very  shortly  send  them  a  joint  mort- 
gage of  the  Cornish  estate,  for  securing  the  principal  and  interest 
of  the  trust-money.    *    ♦    * 

The  answer  further  stated,  that  Nicholas  Donnithome  not 
having,  in  pursuance  of  his  engagement,  sent  to  his  co-trustees  a 
mortgage  for  securing  the  trust-money,  William  Symonds  made 
[•20]  several  applications  to  him  on  *the  subject,  and  wrote  to  him 
several  letters,  earnestly  requesting  him,  in  the  name  of  himself 
and  Griffith,  either  immediately  to  invest  the  money  in  the 
public  funds,  or  to  give  them  landed  security  for  it:  That 
Nicholas  Donnithome  died  on  the  20th  of  September,  I7969 
during  the  course  of  such  applications,  without  having  executed 
a  mortgage,  leaving  Isaac  Harris,  his  eldest  son  and  heir  at  law, 
who  thereupon  became  entitled,  under  the  will  of  his  grandfather 
Isaac  Donnithome,  to  the  estates  in  Cornwall  at  a  yearly  rent  of 
1,600{.,  and  also  to  considerable  copyhold  and  leasehold  estates ; 
and  that  Nicholas  Donnithome  died  intestate,  and  Isaac  Harris 
took  out  administration  to  his  personal  estate:  That  in  the 
beginning  of  November,  1796,  William  Symonds  wrote  to  Isaac 
Harris,  and  requested  him  to  invest  the  sum  of  8,0001.  in  the 
public  funds,  without  further  delay ;  but  about  the  19th  of  that 
month  Symonds  received  a  letter  from  Messrs.  Wadeson  and 
Hardy  (the  solicitors  of  Harris)  informing  him  that  the  affairs  of 
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Nicholas  Donnithorne  appeared,  on  inyestigation,  to  be  in  a  very  walkbb 
embarrassed  state,  and  that  a  meeting  of  his  creditors  was  stmonds. 
intended  to  be  held  in  London,  in  order  to  determine  what  steps 
ooght  to  be  taken  for  obtaining  payment  of  their  debts,  which 
meeting  Messrs.  Wadeson  and  Hardy  requested  Symonds  and 
Griffith,  (as  bond  creditors  of  Nicholas  Donnithorne)  to  attend : 
That  by  reason  of  the  distance  from  their  place  of  residence  to 
London,  it  was  impossible  for  them  to  attend;  but  William 
Symonds  shortly  afterwards  received  a  letter  from  Mr.  Hardy, 
informing  him  that  the  meeting  had  taken  place,  and  it  appear- 
ing that  the  bond  and  simple  contract  debts  of  Nicholas  Donni- 
thorne amounted  to  80,000Z.  and  that  the  immediate  sale  of  his 
real  and  personal  estate  would,  from  the  nature  of  the  property, 
be  attended  with  considerable  loss,  whereas  by  continuing  *the  [  *2i  ] 
same  in  the  hands  of  trustees,  an  ample  fund  would  be  provided 
for  the  discharge  of  his  debts  by  instalments,  a  proposal  for 
creating  a  trust  for  the  benefit  of  the  creditors  had  been  sub- 
mitted to  them  on  the  part  of  Isaac  Harris,  to  which  the  greater 
part  of  them  were  disposed  to  accede,  and  that  a  trust  deed  was 
accordingly  prepared  to  carry  the  proposal  into  effect ;  to  which 
Mr.  Hardy,  on  the  part  of  Isaac  Harris  and  the  creditors, 
requested  the  concurrence  of  Symonds  and  Griffith :  That  the 
proposal  of  Isaac  Harris  (to  which  the  letter  referred)  was  at  the 
same  time  transmitted  to  Symonds  and  Griffith  for  their  conside- 
ration.   ♦    ♦    ♦ 

The  answer  further  stated,  that  William  Symonds  and  [28] 
^Thomas  Griffith  having  some  objections  to  the  proposal,  which  [  *24  ] 
they  afterwards  stated  to  Loveday,  and  not  choosing  to  execute 
the  trust-deed,  without  the  direction  and  authority  of  the  persons 
interested  in  the  debt,  submitted  the  proposal  and  terms  of 
trust,  together  with  their  objections,  to  Whitmore  and  his  wife, 
then  resident  at  Hereford,  and  they  having  considered  of  the 
same,  an  instrument,  or  power  of  attorney,  was  prepared  and 
signed  by  Whitmore  and  his  wife,  whereby,  after  reciting  the 
indenture  of  settlement,  and  that  the  trust-money,  after  it  had 
been  paid  by  Keysall,  was  invested  in  East  India  bills,  payable 
in  two  years  after  date,  and  that  the  bills  were  received  on 
account  of  himself,  and  his  trustees,  by  Nicholas  Donnithorne, 
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Walkkb  who,  in  breach  of  his  trust,  converted  the  principal  sum  to  his 
Stxondsw  own  use,  and  that  Thomas  Griffith  and  William  Symonds  had 
obtained  a  joint  and  several  bond  from  Nicholas  Donnithorne 
and  Isaac  Donnithorne,  for  securing  the  debt ;  and  after  reciting 
the  intended  deed  of  trust  for  the  payment  of  the  creditors  of 
Nicholas  Donnithorne,  and  that  John  Whitmore  and  Johanna 
his  wife,  and  Loveday,  their  daughter,  were  the  only  persons 
beneficially  interested  in  the  trust-money,  and  that  the  mode 
provided  by  the  deed  of  trust,  appeared  to  them  that  which  was 
most  eligible,  and  would  best  conduce  to  the  discharge  of  the 
debts  of  Nicholas  Donnithorne  and  Isaac  Donnithorne ;  It  was 
witnessed  that,  for  the  reason  and  considerations  aforesaid, 
John  Whitmore  and  Johanna  his  wife,  and  Loveday,  did  autho- 
rize and  direct  Thomas  Griffith  and  William  Symonds  to  execute 
the  indenture  of  release  and  assignment,  as  creditors  in  respect 
of  the  bond,  and  to  receive  the  dividends,  or  share  of  the  produce 
of  the  trust  estates,  according  to  the  stipulations  of  the  inden- 
ture, in  satisfaction  of  the  principal  and  interest  due  upon  the 
[  *25  ]  bond,  and  they  thereby  confirmed  *all  that  Griffith  and  Symonds 
should  lawfully  do,  or  cause  to  be  done,  in  pursuance  of  the  said 
authority  and  direction. 
The  answer  then  stated,  that  at  the  time  of  these  transactions, 
[  •26  ]  *Loveday  was  on  a  visit  at  Fetcham,  near  London,  and  *  ♦ 
[30]  that  Mr.  Hardy,  accompanied  by  William  Curtis,  (now  Sir 
William  Curtis,  Bart.)  one  of  the  trustees  named  in  the  inden- 
ture of  assignment,  about  the  11th  of  February,  1797,  called 
upon  Loveday  at  Fetcham,  and  fully  explained  to  her  the 
embarrassment  of  Isaac  Harris's  affairs,  and  the  arrangement 
which  had  been  formed  for  vesting  his  property  in  trustees,  to 
be  applied  in  payment  of  his  debts,  together  with  the  nature 
and  particulars  of  the  trust  created  for  that  purpose;  and 
that  they,  at  the  same  time,  produced  to  her  a  writing  t  con- 

t  ThiB   writing,  containing  very  approval,  and  is  set  forth  at  length 

full  and  careful  observations  rela-  in  the  original  report  with  some  oor- 

tive  to  the  object  and  effect  of  the  respondenoe  which   passed,  clearly 

proposed  trust-deed,  was  prepared  shewing  that  she  quite  understood 

by  Mr.  Fallowes,  acting  as  solicitor  the  contents  of  the  deed, 

for  Symonds    &   Griffith,  and  was  The    Mabteb     of    the    Bolub 

submitted   to  Loveday   with   their  (p.  43)  adopts  this  view  of  the  evi- 
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taining  certain  observations,  together  with  a  draft  of  the  trust-  walkbb 
deed,  which  they  fully  explained,  and  offered  to  give  her  any  stmonds. 
farther  information  which  she  might  desire;  and  they  also 
produced  to  her  the  power  of  attorney  signed  by  her  father  and 
mother ;  and  she,  having  fully  considered  the  several  papers,  and 
appearing  perfectly  to  understand  the  nature  of  the  trust, 
expressed  herself  to  be  entirely  satisfied  therewith,  and  on  the 
following  day  executed  the  power  of  attorney  in  the  presence  of 
Curtis  and  Hardy,  to  whom  she  delivered  the  same.    ♦    *    ♦ 

The  answer  further  stated,  that,  in  pursuance  of  the  authority       [  81  ] 
contained  in  the  power  of  attorney,  and  after  ^having  received       [  *82  ] 
the  last-mentioned  letter,  Symonds  and  Griffith,  as  creditors  by 
virtue  of  the  bond,  duly  executed  the  trust-deed. 

That  deed,  dated  the  21st  of  March,  1797,  between  Isaac 
Donnithome,  described  as  the  eldest  son  and  heir  at  law  of 
Nicholas  Donnithome,  and  also  a  devisee  and  legatee  named 
in  the  will  of  the  Reverend  Isaac  Donnithome,  and  adminis- 
trator of  the  effects  of  Nicholas  Donnithome,  of  the  first  part ; 
the  Honourable  Bichard  Walpole,  William  Curtis,  and  Thomas 
Wood,  three  of  the  principal  creditors  of  Nicholas  Donnithome, 
Richard  Walpole,  and  William  Curtis,  being  also  creditors  of 
Isaac  Donnithome,  as  well  as  trustees  nominated  on  the  part  of 
their  other  creditors  for  the  purposes  thereinafter  mentioned,  of 
the  second  part ;  and  the  several  other  persons  who,  by  them- 
selves or  their  respective  partners,  agents,  or  attorneys  lawfully 
authorized,  had  sealed  and  delivered  the  deed,  or  a  duplicate 
thereof,  also  creditors  either  of  Nicholas  Donnithome  and 
Isaac  Donnithome  jointly,  or  one  of  them  separately,  of  the 
third  part ;  after  reciting  various  leases,  and  letters  patent  from 

denoe  upon  this  point,  and  the  Lobd  set  forth  the  ooirespondence  and 
Ghahcbllob  repeats  more  than  once  evidence  bearing  upon  the  question 
the  obeeryation  that  no  enquiry  as  whether  Loveday  understood  the 
to  the  breaches  of  trust  would  have  contents  of  the  deed,  since  the  real 
been  directed  if  the  power  of  attorney  point  was  whether  she  understood 
had  fairly  disclosed  the  fact  that  the  whole  situation,  and,  failing 
Symonds  &  Ghriffith  were  already  that,  her  apprehension  of  the  con- 
responsible  for  allowing  Nicholas  tents  of  the  deed  was  not  sufficient 
Donnithome  to  receive  and  retain  to  amount  to  acquiescence  in  the 
the  trust  fund.  Under  these  drcum-  breach  of  trust. — 0.  A.  S. 
stances  it  becomes  omnecessary  to 


^ 
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Waiikkb  the  Grown,  by  way  of  demise  of  divers  stamping  mills,  tolls  of 
Stmojtdb.  ^>  ^^d  other  hereditaments  in  Cornwall,  London,  and  else- 
where ;  and  a  devise  of  certain  estates  by  Isaac  Donnithome, 
the  grandfather,  to  Nicholas  Donnithome  for  life,  snbject  to 
certain  legacies,  with  remainder  to  Isaac  Donnithome  in  fee, 
and  the  descent  of  certain  other  estates  on  Isaac  Donnithome, 
as  heir  to  his  father  Nicholas  Donnithome ;  and  that  Nicholas 
Donnithome  had  been  engaged  in  certain  tin  mines,  and  had 
become  indebted  to  various  persons ;  and  that  the  immediate 
sale  and  disposition  of  the  real  and  personal  estate  of  Nicholas 
Donnithome  would,  as  to  the  greater  part,  from  its  nature,  be 
[*38]  attended  *with  a  considerable  loss,  whereas  by  working,  and 
continuing  it,  an  ample  fund  would  be  provided  for  the  dis- 
charge of  those  debts  by  instalments,  without  occasioning  such 
injury  to  the  property  as  would  result  from  an  immediate  sale, 
and  therefore  Isaac  Donnithome  lately  submitted  a  proposal  to 
the  creditors  of  himself  and  his  late  father,  to  the  effect  expressed 
in  the  proposals,  and  in  the  declaration  of  the  trasts  of  the 
deed ;  witnessed,  that  Isaac  Donnithome  conveyed  freehold  and 
leasehold  estates  specified,  and  certain  tin-mines,  farming  stock, 
and  chattels,  and  all  his  other  chattels,  as  administrator  of  his 
father,  to  Walpole,  Curtis,  and  Wood,  and  their  heirs,  &c.  upon 
trust,  to  sell  part  of  the  premises,  except  certain  tin-minea, 
which  they  were  to  carry  on,  and  pay,  first,  certain  mortgages, 
and  the  legatees  of  Isaac  Donnithome  the  grandfather,  and  such 
debts  as  from  their  nature  required  immediate  payment ;  then 
600Z.  per  annum  to  Isaac  Donnithome  during  his  life,  and  other 
annual  sums  to  different  members  of  the  family;  next,  keep 
Aovm  the  interest  of  the  specialty  debts ;  and  afterwards  satisfy 
all  specialty  and  simple  contract  debts;  and  convey  the  surplus 
to  Isaac  Donnithome,  or  his  representatives. 

The  deed  contained  a  clause,  that  in  pursuance  of  the  agree- 
ment of  the  parties  of  the  second  and  third  parts,  and  in 
consideration  of  the  provision  thereby  made  for  the  discharge 
of  the  several  debts,  and  of  the  covenants  and  agreements  on 
the  part  of  Isaac  Donnithome,  the  trustees,  and  all  other  the 
creditors  of  Nicholas  Donnithome  and  Isaac  Donnithome,  for 
themselves  severally  and  respectively,  and  for  their  several  and 
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respective  executors,  accepted  of  the  deed  of  conveyance  and 
assignment  in  fall  satisfaction  of  all  the  debts,  and  sums  *of 
money  set  opposite  to  their  respective  signatures,  and  all  other 
claims  and  demands  whatsoever,  on  Nicholas  Donnithome  and 
Isaac  Donnithome,  jointly  or  separately,  in  respect  of  their 
joint  trade,  and  all  actions,  &c. ;  and  they  severally  and  respec- 
tively released,  and  discharged  Isaac  Donnithome,  his  heirs, 
&c.  from  all  the  debts,  set  opposite  to  their  respective  signatures, 
and  from  all  other  debts,  sums  of  money,  claims  and  demands 
whatsoever,  then  due  to  them,  or  any  of  them,  &c.  and  from  all 
actions  and  suits,  which  the  creditors  might  have,  &c.  against 
Nicholas  Donnithome's  estate,  or  Isaac  Donnithome,  or  either 
of  them,  &c. ;  provided  that  the  release,  or  any  other  clause 
therein  contained,  should  not  extend,  or  be  deemed  to  extend, 
to  release,  discharge,  or  in  any  degree  affect,  any  debt  then  due 
to  any  of  the  creditors  separately  from  Nicholas  Donnithome 
or  his  estate,^  or  Isaac  Donnithome,  in  conjunction  with  any 
other  person  or  persons ;  but  that  every  such  debt  should,  as 
against  such  other  persons,  be  and  remain  subsisting,  and 
unreleased.f 
The  answer  then  stated,  that  by  that  deed,  executed  by  the 


Walkbb 

STMOiriJS. 

[•84] 


t  It  is  stated  in  a  note  (p.  61)  that 
the  deed  was  executed  on  the  Wed- 
nesday before  the  9th  of  April,  1797 ; 
and  it  is  stated  in  the  bill  (p.  IS) 
thai  Mr.  Hardy  forwarded  the  deed 
to  Loveday  Walker  on  the  12th  of 
April,  1797,  with  a  letter  as  fol- 
lows:— 

*'  Mr.  Hardy  is  very  sorry  he  is  so 
circomstanoed  he  cannot  wait  on 
Miss  Whitmore  with  the  deed  for 
her  signature.  The  instniment  which 
Miss  Whitmore  signed  at  Fetoham 
was  an  authority  from  Mr.  and  Mrs. 
Whitmore  to  the  trustees  (Messrs. 
Symonds  ft  Ghriffith)  to  execute  the 
deed  of  trust ;  and,  had  not  Mr.  and 
Mrs.  Whitmore  executed  in  the 
oountry,  he  (Mr.  Hardy)  would  not 
have  deemed  Miss  Whitmore's  sig- 
nature necessary  ;  but,  as  they  have 
executed,  her  executing  will  make 


it,  for  form's  sake,  more  regular. 
The  deed  is  the  same  as  the  draft 
which  Miss  Whitmore  has  already 
perused  at  Fetcham,  except  the 
alterations  which  he  mentioned. 
The  bearer  shall  wait  till  Miss 
Whitmore  or  her  friends  have  per 
used  the  draft  and  deed;  and  Mr. 
Hardy  regrets  that  he  cannot  leave 
either,  as  he  takes  them  into  the 
county  of  Ck>mwall  to-morrow  morn- 
ing. Mr.  Hardy*8  derk  will  deliver 
to  Miss  Whitmore  a  cheque  for  50/. 
on  account  of  the  interest  money, 
the  like  sum  having  been  paid  to 
her  father  and  mother;  and  the 
arrears  of  interest  will  very  soon  be 
paid." 

The  bill  further  states  (p.  14)  that 
the  plaintiff  Loveday  Walker  (acting 
upon  the  advice  of  her  friends)  de- 
clined to  execute  the  deed. — 0.  A.  S. 
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Walkeb  direction  and  under  the  authority  of  Loveday  Walker,  Symonds 
8TXOKD8.  ^^^  Griffith  relinquished  all  claim  in  respect  of  the  bond,  as  a 
separate  debt  of  Isaac  Harris,  who  was  then  perfectly  solventy 
and  capable  in  time  of  paying  the  debt,  and  whose  responsibility 
had  since  been  greatly  increased  by  a  considerable  real  and 
personal  property,  acquired  by  him,  in  right  of  his  wife,  in 
consequence  of  which  he  assumed  the  name  of  Harris;  that 
they  believed  the  executing  the  deed  was,  under  all  the  circum- 
stances, the  most  advisable  measure  for  the  creditors  of  Nicholas 
Donnithome  and  Isaac  Harris,  and  the  best  calculated  for 
obtaining  payment  of  their  debts ;  and  that  the  fund  provided 
[  *35  ]  by  that  arrangement  *for  the  satisfaction  of  the  debts  was  a 
solvent  fund,  and  would  ultimately  be  sufficient  for  that  purpose ; 
but  they  insisted  that  Symonds,  and  the  estate  of  Griffith, 
ought  not  to  be  made  responsible,  in  case  of  a  deficiency  of  the 
fund  ;  although  they  would  be  perfectly  ready  to  submit  to  such 
responsibility,  in  case  they  could  be  put  in  possession  of  the 
personal  security  of  Isaac  Harris,  relinquished  by  them  under 
the  authority  of  Loveday  Walker. 


[  40  ]  The  cause  having  been  heard  before  the  Master  of  the  Bolls, 

on  the  4th,  6th,  and  6th  of  May,  1807,  the  Master  of  thb  Bolls 
[dismissed  the  bill  upon  the  ground  that  in  the  absence  of  any 
fraud  or  concealment,  Loveday  Walker's  assent  to  the  execution 
of  the  deed  by  the  trustees  releasing  Harris,  precluded  her  from 
subsequently  charging  them  in  respect  of  the  loss  of  the  trust 
fund. 

The  following  passage  from  the  judgment  of  the  Master  of 
THE  Bolls  contains  an  observation  of  general  interest.  Beferring 
to  the  loss  of  the  trust  fund  his  Honour  said] : — 

[  41  ]  It  came  to  Donnithome's  hands,  and  the  trustees  were  not  to 

blame  in  letting  it  come  to  his  hands ;  f  but  they  might  have 
afterwards  made  themselves  responsible,  by  merely  not  doing 

t  On  this  point  further  enquiry      the   fund   come   to    Donnithome's 
satisfied  the  Lord  Chancellor  that     hands. — ^0.  A.  8. 
the  trustees  were  to  blame  in  letting 
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what  was  incumbent  on  them;  by  permitting  the  money  to     Walkeb 
remain  a  considerable  time  in  the  hands  of  their  co-trustee,     stmond& 
they  mighty  without  any  positive  act  on  their  part,  have  made 
themselves  liable ;  that  will  depend  on  the  degree  and  extent  of 
their  laches  in  suffering  the  *money  to  remain  in  the  hands  of       [  *^^  1 
the  trustee.    Brice  v.  Stokes  f  proceeds  upon  the  doctrine  that  a 
trustee  may  become  liable  by  knowing  that  his  co-trustee  had 
the  money,  and  leaving  it  there.    *    ♦    ♦ 

If  the  trustees  had  known  that  they  were  personally  answerable       t  ^'  3 
to  the  plaintiff  Loveday,  I  should  have  said  that  they  ought  to 
have  communicated  their  knowledge  to  her,  but  it  does  not 
appear  that  they  had  the  least  suspicion  that  they  could  be 
personally  answerable.    ♦    *    ♦ 

I  should  have  required  a  very  strong  case  against  the  trustees, 
when  I  cannot  place  them  again  in  the  situation  in  which  they 
would  have  been  if  she  had  refused  her  consent.  It  is  not 
immaterial  in  such  a  case,  that  after  the  trust-deed  she  receives 
the  interest  under  the  deed  horn  the  trustees  of  Donnithome. 
The  acting  under  the  deed,  brings  her  assent  to  the  deed,  down 
to  the  time  of  her  marriage.  In  Brice  and  Stokes,  the  party  was 
held  to  have  precluded  himself  from  relief,  because  *he  had  [*4H 
received  interest  from  one  of  the  trustees.  There  is  no  difference 
between  the  receipt  of  interest  from  Brice,  and  the  plaintiff's 
receipt  of  her  allowance  out  of  the  trust-fund.  Trafford  v. 
Boehm.  I 

The  receiving  interest  under  the  arrangement  which  proceeded 
on  the  breach  of  trust,  and  was  the  only  compensation  to  be 
received  for  it,  is  at  least  as  strong  as  receiving  interest  from 
one  of  the  trustees.    Smith  v.  French,  § 

Can  I  say  under  all  these  circumstances  that  her  consent  was 
fraudulently  obtained  ? 

Biil  dismissed  without  costs,  as  to  all  the  defen* 
dantSf  except  Johanna  Whitmore,  whose  costs 
were  to  be  paid  by  the  plaintiffs. 

t  8  E.  B.  164  (11  Vee.  319).  §  2  Atk.  243. 

}  3  Atk.  444. 


e 
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Walker  [The  plaintiffs  appealed.] 

9, 

Btmohiml 

The  cause  was  heard  before  the  Lord  Chancellor  on  the  17th, 

18th,  19th,  and  25th  of  Jane,  1811,  and  on  the  24th  of  Aagust, 
[45]  1812,  his  Lordship  [directed]  that  the  Master  should  inquire 
and  report  whether  the  trust-money  was  at  any  time,  and  for 
what  time,  in  the  hands  of  any  of  the  trustees  without  security, 
and  whether  the  same  was  so  with  the  consent,  privity,  or  per- 
mission of  the  others,  or  other  of  them ;  and  in  case,  upon  such 
inquiries,  it  should  appear  to  the  Master,  that  the  defendant, 
William  Symonds,  deceased,  or  Thomas  Griffith,  by  any  act, 
neglect,  or  default,  committed  any  breach  of  trust,  in  respect  of 
which  they,  or  either  of  them,  were  or  was  answerable,  person- 
ally, for  the  trust-money,  or  any  part  thereof,  that  the  Master 
should  state  in  what  such  breach  of  trust  took  place ;  and  it  was 
ordered  that  the  Master  should  inquire  and  report  whether  the 
plaintiff  Loveday,  previous  to  her  executing  the  power  of  attorney 
in  the  pleadings  mentioned,  t  had  any  knowledge  or  notice,  that, 
by  reason  of  such  breach  of  trust,  they,  or  either  of  them,  were 
or  was  so  answerable.  ♦  ♦  ♦ 
[  M  ]  [The  Master's  report,  after  stating  the  facts  at  great  length* 

certified  his  opinion,]  that  William  Symonds  and  Thomas  Griffith 
did  commit  a  breach  of  trust,  in  respect  of  which  they  were 
answerable  personally  for  the  trust-money;  and  that  such  breach 
of  trust  consisted  in  their  having  permitted  the  trust-money  to 
remain  in  the  possession,  or  under  the  absolute  control  and 
management  of  Nicholas  Donnithome,  without  any  security, 
from  January,  1791,  to  July,  1795,  and  in  their  having  after- 
wards permitted  the  trust-money  to  remain  in  the  hands  of 
Nicholas  Donnithome,  from  July,  1796,  to  the  26th  of  Septem- 
ber, 1796,  the  time  of  his  death,  upon  the  joint  bond  of  himself 
and  Isaac  Harris.  And  the  Master  did  not  find  that  Loveday 
Walker,  previous  to  her  executing  the  power  of  attorney,  had  any 
knowledge  or  notice,  that,  by  reason  of  such  breach  of  trust, 
William  Symonds  and  Thomas  Griffith,  or  either  of  them,  were 
or  was  so  answerable. 

t  By  whioh  she  authorized  the  trustees  to  execute  the  release  to  BLarris, 
ante,  p.  165.— 0.  A.  8. 


▼OI-.XIX.]       1818.    CH.    8  SWANSTON,  64—67-  171 

[Some  material  passages  of  the  report  are  referred  to  in  the     walkib 
jadgment,  post,  p.  174.]  Stmokds. 

William  Symonds  (deceased)  and  John  Lilly  took  exceptions 
to  the  report.    ♦    ♦    * 

In  January,  1816,  the  defendant  William  Symonds  died,  and        [  56  ] 
the  suit  was  revived  against  his  executors,  William  Symonds  and 
Thomas  Cook. 

The  cause  was  now  heard  on  exceptions,  and  for  further  4pra  2,8,11, 
directions.  ^h^' 

Sir  Samuel  Bomilly,  Mr.  Bell,    Mr.    Treslove,  and    Mr.         [67] 
Merivale,  for  the  defendant,  in  support  of  the  exceptions : 

The  object  of  the  bill  is  to  rescind  a  transaction  to  which  the 
plaintiff,  Mrs.  Walker,  was  a  party,  with  full  knowledge  of  all  the 
circumstances,  and,  consequently,  to  charge  the  trustees  with  a 
breach  of  trust,  when,  by  the  effect  of  that  transaction  at  this 
distant  period,  they  can  never  be  restored  to  the  rights  and 
remedies  which  they  previously  possessed.  The  facts  were  all 
known  to  the  plaintiff ;  the  legal  consequence,  that  the  trustees 
were  responsible  to  her  for  a  breach  of  trust,  could  not  be  com- 
monicaied  to  her  by  them  ;  they  knew  it  not  themselves. 
Whatever  loss  occurs  is  the  effect,  not  of  taking  the  bond  of 
Nicholas  Donnithome,  which  was  confessedly  a  breach  of  trust, 
but  of  relinquishing  it,  as  one  term  of  that  arrailgement  which 
the  plaintiff  expressly  sanctioned. 

They  cited  Brice  v.  Stokes, \  Joy  v.  CampbeU,l  Doyle  v.  Blake,% 
Bacon  v.  Bacon, \\  Balchen  v.  Scott,%  Trafford  v.  Boehm,\i 
SitUtk  V.  French.U 

Mr.  Hart,  Mr.  Agar,  Mr.  RoupeU,  and  Mr.  CoUinson,  for 
the  plaintiffs,  supported  the  report  for  reasons  stated  in  the 
judgment. 

During  the  argument,  the  following  remarks  were  made  by 

t  8  B.  B.  164  (11  Yes.  319).  f  3  B.  B.  29  (2  Yes.  Jr.  678). 

t  9  B.  B.  39  (1  Sch.  &  Lef.  328).  tt  3  Atk.  440. 

§  9  B.  B.  76  (2  Sch.  &  Lef.  231.)  tt  2  Atk.  243. 
I  5  R  B.  52  (5  Yes.  331). 
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Walksb     Ths  Lobd  Chancellob  : 

V, 

8TM0NO8.  The  investment  of  the  trust-money  in  East  India  bills,  as 
[  58  ]  stated  in  the  power  of  attorney,  is  no  breach  of  trust ;  but  as 
stated  in  the  report,  it  is.  The  representation  of  the  report  is, 
that  two  of  the  trustees  permitted  their  co-trustee  to  draw  bills 
on  the  East  India  Company,  payable  not  to  them,  but  to  him ; 
and  it  is  extremely  difficult  to  maintain  that  that  is  not  a  breach 
of  trust,  if  done  with  their  consent,  as  in  effect  placing  the  amount 
under  his  control.  The  money  is  then  received  by  him,  and 
converted  to  his  own  use ;  it  might  be,  that  neither  the  receipt 
nor  the  conversion  by  him  was  a  breach  of  trust  in  him :  but 
whether  studiously,  or  from  whatever  motive,  the  power  of 
attorney  recites  a  breach  of  trust  in  him,  making  no  mention  of 
a  breach  of  trust  by  them. 

It  is  the  duty  of  trustees  to  afford  to  their  cestui  que  trust 
accurate  information  of  the  disposition  of  the  trust-fund ;  all  the 
information  of  which  they  are,  or  ought  to  be,  in  possession :  a 
trustee  may  involve  himself  in  serious  difficulty,  by  want  of  the 
information  which  it  was  his  duty  to  obtain.    ♦    *    ♦ 


[69] 


April  21.     Thb  Lobd  Ghancbllob: 

This  case,  which  comes  before  me  on  exceptions  to  the  Master's 
report,  has  been  argued  as  if  on  farther  directions ;  and  it  is 
extremely  difficult,  regard  being  had  to  the  natura  of  the  excep- 
tions, to  discuss  the  matter  in  any  other  way.  The  duty  which  I 
mean  now  to  discharge  is  to  state  what  occurs  to  me  on  the  case, 
considered  as  a  case  heard  on  farther  directions.  I  do  not  see 
how  it  is  possible  to  support  the  exceptions.  The  comprehensive 
view  which  I  have  taken  of  the  case,  and  a  reference  to  my  own 
notes,  render  it  proper  to  say,  that  if  the  parties  desire  to 
address  me,  by  one  counsel  on  each  side,  I  shall  be  ready  to  hear 
them. 

The  bill  is  filed  to  charge  the  representatives  of  certain  trustees 
with  the  consequences  of  a  breach  of  trust,  and  to  render  them 
responsible  for  a  sum  of  about  8,000Z.  I  take  notice  at  the 
earliest  moment,  that  whether  the  trust-money  was  7,9002.  or 
8,000Z.,  a  circiunstance  immaterial  in  many  respects,  may  be 
material  in  this  respect,  that  the  person  who  was  cestui  que  trust 
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of  the  money  seems  not  very  accurately  informed  whether  it  Walkbb 

^was  one  sum  or  the  other,  or  whether  it  was  derived  under  a  STMOKDa 
settlement  or  a  will. 


[•60] 


[After  commenting  upon  the  judgment  of  the  Master  of  ths 
Bolls  his  Lordship  continued :] 


Without  going  through  all  the  cases,  it  is  obvious,  that  primd  [  63  ] 
facie  there  is  this  distinction  between  executors  and  trustees ;  that 
one  executor  can,  and  one  trustee  cannot,  give  a  discharge :  and 
it  may  frequently  happen,  as  in  Briee  v.  Stokes  t  it  actually 
happened,  *not  only  that  one  trustee  cannot  give  a  discharge,  [  *64  ] 
but  that  the  instrument  of  trust  provides  that  there  shall  be 
no  discharge  without  an  act  in  which  all  the  trustees  join. 
Executors  seem  formerly  to  have  been  charged  on  much  stricter 
principles,  if  they  joined  unnecessarily,  though  without  taking 
the  control  of  the  money;  that  rule  is  now  altered:  whether 
the  alteration  is  wholesome  may  be  a  question.  It  may  be  laid 
down  now,  as  in  Brice  v.  Stokes, \  that  though  one  executor  has 
joined  in  a  receipt,  yet  whether  he  is  liable  shall  depend  on  his 
acting.  The  former  was  a  simple  rule,  that  joining  shall  be 
considered  as  acting;  but  in  the  cases  since  the  rule  that  joining 
alone  does  not  impose  responsibility,  scarcely  two  Judges  agree. 

It  is  established  by  all  the  cases,  that  if  the  cestui  que  trust 
joins  with  the  trustees  in  that  which  is  a  breach  of  trust,  know- 
ing the  circumstances,  such  a  cestui  que  trust  can  never 
complain  of  such  a  breach  of  trust.  I  go  further,  and  agree 
that  either  concurrence  in  the  act,  or  acquiescence  without 
original  concurrence,  will  release  the  trustees :  but  that  is  only  a 
general  rule,  and  the  Court  must  inquire  into  the  circumstances 
which  induced  concurrence  or  acquiescence ;  recollecting  in  the 
conduct  of  that  inquiry,  how  important  it  is  on  the  one  hand,  to 
secure  the  property  of  the  cestui  que  trust;  and  on  the  other,  not 
to  deter  men  from  undertaking  trusts,  from  the  performance  of 
which  they  seldom  obtain  either  satisfaction  or  gratitude. 

[His  Lordship  then  referred  to  the  correspondence  and 
evidence,  and  continued :] 

When  this  cause  was  reheard,  following  what  the  Master  of       [  65  ] 
t  8  E.  E.  164  (11  Yes.  319). 
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WALua  THB  Bolls  intimated  he  should  have  thought  right  if  he -had 
btxonds.  given  a  different  judgment,  I  directed  an  inquiry  relative  to  the 
period  between  1791  and  1795.  The  case  comes  back  with  a 
report  stating  a  clear  breach  of  trust  in  leaving  the  trust-fund 
[  *66  ]  in  the  situation  represented,  from  1791  to  1798,  and  *from  1793 
to  1795.  The  report  states  that  the  money  was  laid  out,  with 
the  consent  of  the  trustees,  in  India  bills,  payable  to  Nicholas 
Donnithome ;  a  palpable  breach  of  trust,  by  placing  the  fund 
under  his  control,  secured  by  little  more  than  a  promissory  note 
payable  to  himself.  It  was  probable  that  in  1798  he  would  re- 
ceive the  money,  and  it  would  be  lodged  in  his  hands ;  and  I 
repeat,  that  although  the  Court  in  directing  an  inquiry,  will 
proceed  as  favourably  as  it  can  to  trustees  who  have  laid  out  the 
money  on  security  from  which  they  cannot  with  activity  recover 
it,  yet  no  Judge  can  say  that  they  are  not  guilty  of  a  breach  of 
trust,  if  they  suffer  it  to  lie  out  on  such  a  security  during  so 
long  a  time.  Here  is  a  distinct  breach  of  trust ;  and  I  lay  the 
more  stress  on  it  because  it  has  been  represented  in  argument 

that  the  chief  breach  was  the  laying  out  the  money  on  bond. 

«    *    • 

[  ^67  ]  Receipt  after  receipt  by  the  plaintiff  Loveday  of  her  ^annual 

allowance  is  in  evidence:  but  will  any  one  contend  that  this 
sort  of  receipt,  while  she  yet  knew  nothing  of  the  breach  of 
trust,  can  amount  to  acquiescence  ? 

It  appears  that  in  November,  1796,  his  co-trustees  were 
pressing  for  security  from  Nicholas  Donnithome,  and  giving 
the  strongest  evidence,  that  from  regard  either  to  the  situation 
of  their  cestui  que  trtut^  or  to  their  own,  they  thought  them- 
selves bound  to  use  exertions  in  obtaining  this  money  from 
him.    •    •    • 

In  November,  1796,  the  matter  stood  thus :  the  trustees  had 
been  guilty  of  a  breach  of  trust,  in  permitting  the  money  to 
remain  on  bills  payable  to  Nicholas  Donnithome  alone,  and  in 
leaving  the  state  of  the  funds  unascertained  for  five  years ;  they 
had  the  bond  of  Nicholas  Donnithome,  who  was  dead,  which 
affected  his  assets  as  a  specialty  debt;  whether  they  had  a 
judgment  no  one  knows;  they  had  also  a  claim  on  Isaac 
Donnithome,  in  his  own  right  and  as  his  father's  executor.  I 
knew  enough  of  Mr.  Hardy  to  be  satisfied  that  he  must  have 
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been  a^rare  that  without  the  signature  of  the  plaintiff  Loveday,     walker 

no  deed  executed  by  the  trusteoB  could  have  discharged  Isaac     stmonds. 

Donnithome  from  a  demand  on  behalf  of  the  Whitmore  family ; 

that  her  consent  was  necessary  to  discharge  the  trustees,  and 

thai  without  it,  Isaac  ^Donnithome,  as  the  representative  of  a       C  *^  ] 

deceased  trustee,  could  never  be  discharged. 

There  is  another  observation,  material  towards  ascertaining 
whether  the  plaintiff  Loveday  understood  her  situation.  The 
trust-deed  relates  to  a  person  engaged  in  great  commercial 
concerns  in  London ;  and  I  find  in  it  a  proviso  usual  in  such 
deeds,  that  no  one  who  has  signed  it  shall  thereby  be  taken  to 
discharge  any  person  but  the  parties  to  that  deed ;  now,  if  the 
plaintiff  Loveday  had  been  informed  that  Griffith,  Symonds,  and 
Isaac  Donnithome  were  liable,  and  asked  whether  she  chose  to 
release  them  by  signing  the  deed,  more  especially  when  pressed 
by  Fallowes,  representing  that  all  the  creditors  thought  it  for 
their  satisfaction,  is  it  to  be  supposed  that  she  would  have 
placed  herself  in  the  situation  of  releasing  other  persons,  when  no 
other  creditor  executed  any  such  release  ^    *    *    * 

It  is,  I  admit,  very  unfortunate  that  trustees  acting  without  a       1^1 
supposition  of  liability,  are  afterwards  made  liable ;  but  it  woi<ld 
be  impossible  to  maintain  this  proposition,  that,  because  trustees 
are  not  aware  that  they  have  committed  a  breach  of  trust,  they 
are  not  responsible.    *    *    * 

If   there  were  a  clear  statement  of  a  breach  of  trust  on       [70] 

this  power  of  attorney,  I  was  wrong  in  directing  an  inquiry. 

•    »     « 

I  stop  not  to  inquire,  whether  the  investment  of  the  money  in 
East  India  bills  was  a  breach  of  trust ;  but  it  is  clear,  that  this 
power  of  attorney  states  a  different  breach  of  trust;  stating 
nothing  of  the  bills  being  payable  to  Nicholas  Donnithome  only, 
or,  when  the  money  was  received,  it  proceeds  to  state  that  he, 
"  in  breach  of  his  trust,"  applied  the  money  to  his  own  use. 
•I  should  be  glad  to  know  whether  this  is  information  which  [  *7i  ] 
would  have  communicated  to  the  most  experienced  man  in  this 
CSonrt  the  circumstances  of  the  case;  or,  whether  any  one 
could  hesitate  to  conclude,  that  the  statement  purported  that 
there  was  no  breach  of  trust,  until  the  receipt  of  the  money 
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Walxbb      by  Nicholas   Donnithome,  omitting  the  period  from  1798  to 

BTMONDa     1795?     *     ♦     * 

The  Master  of  the  Bolls  seems  to  have  thought,  that  the 
only  breach  of  trust  was  taking  the  bond ;  that  was  a  breach  of 
trust ;  but  he  says,  and  1  think  rightly,  that  if  he  had  not  found 
other  grounds  for  dismissing  the  bill,  inquiry  would  have  been 
necessary.  1  agree  with  the  Mastbb  or  the  Bolls,  that  inquiry 
might,  on  the  principles  of  this  Court,  have  discharged  the 
trustees  in  given  circumstances  from  breach  of  trust.  If, 
without  previous  participation,  they,  in  June,  1795,  had  found 
that  they,  being  implicated  in  no  breach  of  trust  till  that  time, 
had  a  co-trustee  who  had  been  guilty  of  a  shameful  violation 
of  his  duty,  and  immediately  exerted  themselves  to  obtain  from 
him  a  mortgage,  which  was  their  object  at  that  time,  and  used 
[  *72  ]  their  utmost  efforts,  instead  of  ^filing  a  bill  in  this  Court  against 
him,  which,  perhaps,  might  have  destroyed  his  means  of  giving 
security,  I  should  have  hesitated  long  before  1  charged  them,  if 
inquiry  had  satisfied  me  that  for  a  simple  contract  debt  due  to 
them  they  had  taken  a  bond  and  a  mortgage,  instead  of  institut- 
ing a  suit,  with  the  rational  hope  that  by  means  of  the  bond  and 
the  mortgage  they  should  obtain  payment  from  their  co-trustee ; 
in  such  circumstances,  1  should  readily  agree  with  the  Master 
OF  THE  Bolls.  But  when  they  take  no  steps  on  the  arrival  of 
the  period  at  which  the  bond  becomes  payable,  and  choose  to 
communicate  to  the  cestui  que  trust  that  they  have  taken  a  bond, 
but  not  what  is  the  effect  of  it,  that  is  not  a  communication 
which  can  entitle  them,  in  this  stage  of  the  cause,  to  insist  on 
circumstances  of  which,  if  inquiry  had  been  directed,  they  might 
possibly  have  availed  themselves  for  their  protection.  *  *  • 
r  73  ]  Where  the  trustee  and  ceatui  que  trust  are  equally  informed, 

or  the  cestui  que  trust  requires  no  information,  desiring  to  speak 
most  guardedly,  I  think  that  the  doctrine  of  this  Court  would 
not  protect  the  trustee ;  but  supposing  that  it  would,  as  in  Brice 
V.  Stokes,  that  case  is  not  applicable  to  this.  1  cannot  allow  to 
these  trustees  the  benefit  of  the  observation,  that  information 
was  not  required;  they  volunteered  to  give  information,  and 
gave  it  in  a  way  which  was  calculated  to  induce  the  cestui  que 
trust  to  believe  that  it  was  all  that  was  to  be  given.    The  Master 
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OP  THB  Rolls  has  recorded  his  opinion,  that  if  any  fraud  or  Walkeb 
surprise  was  practised,  the  execution  of  the  power  of  attorney  stmohds. 
would  not  have  barred  relief.  He  who,  undertaking  to  give 
information,  gives  but  half  information,  in  the  doctrine  of  this 
Court,  conceals.  The  authority  being  in  its  nature  revocable, 
the  mere  signification  of  a  purpose  not  to  be  bound  by  it  was 
sufficient.  The  receipt  of  interest  is  not  binding,  unless  it  can 
be  shewn  that  she  was  previously  apprised  of  all  the  circum- 
stances. The  trustees  have  had  the  opportunity  of  explaining 
the  case  before  the  Master,  and  have  proved  nothing;  on  the 
contrary,  the  report  brings  forward  a  case  of  breach  of  trust, 
such  as  was  not  thought  before,  and  such  as  authorises  me  to 
say  that  she  knew  not  how  the  money  was  disposed  of  after  it 
was  received  in  1798.  Payments  were  made  to  her  at  the  time, 
for  the  purpose  of  procuring  her  to  execute  what  would  be  useful 
to  Isaac  Donnithome,  under  the  pretence  that  it  would  be  useful 
to  her,  placing  before  her  eyes  money  which  she  was  to  receive 
in  case  she  signed  the  instrument  ;t  she  at  that  time  having 
nothing  for  her  support  except  what  she  could  acquire  through 
all  the  difficulties  which  encumber  a  cestui  que  trusty  to  whom 
the  trustees  have  not  done  their  duty.     *    *    * 

The  plaintiff  Loveday  Walker,  is  entitled  to  relief,  and  the       [  74  ] 
trustees  must  stand  in  her  place  under  the  deed. 

Mr,  Hart  proposed,  that  the  decree  should  declare  the  trus-     ^pril  25. 
tees  personally  liable  for  the  trust-money ;  leaving  them  to  proceed 
for  their  indemnity  against  the  estate  of  Nicholas  Donnithome. 

Sir  Sanmel  RomiUy  objected,  that  it  was  unprecedented  to 
allow  a  cestui  que  trust  seeking  compensation  for  a  breach  of 
trust  to  select  two  of  the  trustees,  and  prosecute  no  claim  against 
the  third ;  and  that  the  defendants  could  effectuate  their  equity 
only  by  means  of  the  plaintiff. 


Thb  Lord  Chancellor:  June lo. 

When  three  trustees  are  involved  in  one  common  breach  of 
trust,  a  cestui  que  trust  suffering  from  that  breach,  and  proving 

t  See  note,  anU^  p.  167. 
R.R. — ^VOL.  XIX.  N 


[75] 
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Walkeb  that  the  transaction  was  neither  authorised  nor  adopted  by 
ST]foin>B.  Um,  may  proceed  against  either  or  all  of  the  trustees.  The 
present  case  comprises  this  peculiarity,  that  Isaac  Harris,  being 
the  son  and  representative  of  a  deceased  trustee,  by  deed  dedi- 
cates all  his  own  fortune  and  the  assets  of  his  father,  to  the 
payment  of  debts,  including  the  trust-fund;  and  by  the  form 
of  the  arrangement,  he  becomes  the  debtor  of  the  co-trustees, 
and  they  become  his  creditors ;  if  with  the  approbation  properly 
obtained  of  the  plaintiff  Loveday  Walker,  she  has  no  reason  to 
complain.  Her  demand  against  the  assets  of  the  deceased,  it 
appears  to  me,  might  be  enforced  under  the  trust-deed,  but  then 
all  persons  interested  in  it  must  be  parties  to  the  suit.  The 
real  question  is,  whether  on  this  record  in  its  present  state,  sup- 
posing the  Court  right  in  declaring  the  two  surviving  trustees 
guilty  of  a  breach  of  trust  with  the  deceased  trustee,  the  plaintiff 
is  not  entitled  to  abandon  all  benefit  of  the  trust-deed,  and 
charge  the  survivors  with  breach  of  trust,  and  also  the  represen- 
tative of  the  deceased ;  to  say  that  the  assets  have,  without  her 
[  *7«  ]  concurrence,  been  placed  in  such  a  state  *that  she  is  not  bound 
to  pursue  them,  but  may  leave  the  survivors  to  indemnify  them- 
selves thence?  If  she  abides  by  the  trust-deed,  she  must 
abandon  her  claim  against  the  survivors. 

jiMMis.      Thb  Lord  Chancellor: 

I  have  again  read  the  papers,  and  the  view  which  I  take  of 
the  case  is  this. 

The  first  question  is,  with  reference  to  the  exceptions,  whether 
there  was  a  breach  of  trust?  It  clearly  appears  to  me  that 
there  was ;  and  the  result  is,  that  Nicholas  Donnithome  and  the 
other  two  trustees  were  responsible  for  the  consequences  of  that 
breach  of  trust.  The  defence  of  those  who  represent  the  co- 
trustees was  founded  in  this,  that  the  plaintiff  Mrs.  Walker  had 
given  to  them  authority,  by  the  power  of  attorney,  to  conclude 
the  compromise  with  Isaac  Harris,  the  representative  of  Nicholas 
Donnithome,  and  that  she  must  be  considered  in  their  persons 
as  a  creditor,  not  on  the  assets  of  Nicholas  Donnithome,  but  on 
the  funds  provided  by  the  trust-deed,  to  which,  as  it  was  insisted, 
she  was  a  party.    On  the  former  occasion  I  reviewed  the  whole 
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evidence  and  correspondence  for  the  purpose  of  stating  the  Walksb 
grounds  of  my  opinion,  that  she  could  not  be  considered  as  a  stmoitds. 
party  to  that  instrument,  so  as  to  exclude  her  from  a  demand 
against  the  trustees ;  and  I  particularly  adverted  to  the  circum- 
stance, that  the  other  parties  to  that  deed  saved  their  rights 
against  third  persons.  It  is  necessary  for  me  to  point  out  to 
those  whose  duty  it  may  be  to  review  my  judgment,  that  I 
arrived  at  this  conclusion  after  an  examination  of  all  the  circum- 
stances of  the  case. 

The  principal  difficulty  was  to  do  justice  among  the  trustees  [  77  ] 
and  their  representatives.  Nicholas  Donnithome,  if  the  trust- 
deed  had  not  been  executed,  was  first  liable :  but  the  conse- 
quence of  that  was  no  more  than  this,  that  Mrs.  Walker  would 
be  bound  to  place  the  other  trustees  in  her  situation,  that  they 
might  have  every  remedy  which  she  might  have  had  against 
him.  The  difficulty  arises  from  this,  that  the  trust-deed  has 
made  all  the  property  of  Donnithome  a  trust-fund  for  the  cre- 
ditors executing  that  deed,  and  has  therefore  taken  the  property 
out  of  the  situation  in  which  it  would  otherwise  have  stood  as 
his  real  or  personal  assets.  But  if  Mrs.  Walker  is  compelled,  in 
consequence  of  the  execution  of  that  deed,  to  pursue  his  assets 
under  all  the  difficulties  which  that  deed  has  interposed,  by 
which,  in  the  circumstances  of  the  case,  she  is  not  bound  to 
abide,  the  question  is,  whether  she  is  not  entitled  to  an  equity  of 
this  kind,  to  say  to  the  surviving  trustees  that  the  bond  of 
Nicholas  Donnithome  is  discharged  as  a  bond,  not  by  her  act 
bat  by  theirs,  and  to  require  them  to  replace  the  trust-fund, 
leaving  them  to  seek  justice  through  the  means  provided  by 
this  deed  ?  The  Court  is  justified  in  holding,  that  they  would 
have  no  reason  to  complain,  having  constantly  stated  that,  hold- 
ing the  bond  for  Mrs.  Walker,  they  were  consulting  her  interests, 
and  doing  the  best  that  could  be  done  for  her  in  executing  the 
trust-deed. 

A  declaration  must  be  inserted  in  the  decree,  that  all 
demands  which  the  plaintiff  Mrs.  Walker  may  possess  under  the 
trust-deed,  or  against  the  assets  of  Nicholas  Donnithome,  as 
assets,  the  surviving  trustees  will  be  entitled  to  enforce  for  their 
own  benefit. 

N  2 
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Walkbb     The  Lord  Chancbllor: 

Stmonds.        Either  the  bill  must  be  dismissed  as  against  Harris,  or  some 
M,y  6.      mode  must  be  provided  of  proceeding  between  the  defendants. 

The  assets  of  Nicholas  Donnithome  must  be  considered  as 
assets,  and  as  subjects  of  the  trust-deed ;  in  this  suit,  they  can- 
not be  treated  as  subjects  of  the  trust-deed,  because  the  trustees 
are  not  before  the  Court ;  nor  as  assets,  because  under  the  trust- 
deed,  they  are  the  subjects  of  that  deed.  It  appears  to  me,  that 
the  remedy  to  which  the  plaintiff  Mrs.  Walker  is  entitled,  is  to 
charge  the  two  defendants  personally,  leaving  them  to  proceed 
over  for  their  indemnity ;  but  that  they  cannot  do  in  this  suit. 
See  next  case. 


[78.*.]  BRAD  WELL  v.  CATCHPOLRt 

(3  Swanston,  78,  n.— 80,  n.) 

Beeponubility  of  a  trustee  for  the  default  of  his  co-trustee. 
Liability  of  co-trustee. 

In  this  case  the  defendant  was  a  co-executor  with  James 
Maykew  in  trust,  and  co-devisee  with  him  of  certain  lands,  in 
trust,  by  sale  to  raise  money  to  discharge  a  mortgage,  and  the 
lands  mortgaged  descended  to  the  plaintiff  as  heir*  The  mort- 
gage term  was  assigned  after  to  Maykew.  Gatchpole  joined 
with  Maykew  in  a  conveyance  of  the  lands  devised  to  them  to 
sell,  and  in  a  receipt  for  the  purchase  money,  but  never  received 
one  penny  for  it.  Maykew  had  enough  in  his  hands  to  discharge 
the  mortgage,  but,  however,  assigned  it  over  for  the  principal 
term,  without  notice  of  the  trust  for  clearing  it,  and  that 
assignee  assigned  to  another  with  notice.  Maykew  had  ap- 
peared to  the  bill,  but  never  answered,  nor  could  be  found  to  be 
served  with  process,  which  was  carried  on  against  him  to  a 
commission  of  rebellion ;  and  it  was  said  he  was  broke.  He  not 
being  served  to  hear  judgment,  there  could  be  no  decree  against 
him,  but  the  process  of  contempt  having  been  carried  on  to  the 
end  of  the  line,  (less  would  not  have  done,)  the  other  defendant 
[  *79,  i».  ]  could  not  object  for  want  of  parties,  for  otherwise  there  *might 
be  a  failure  of  justice.    And  now  upon  hearing  the  cause, 

t  As  to  the  date  of  this  case  see  note  on  p.  182. — F.  P. 
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Lord  Ebbpbb  decreed  the  defendant  Gatchpole  to  make  satis-    bbadwell 
faction  for  the  breach  of  trust  in  his  co-trustee,  running  away   catohpolb. 
with  the  purchase  money,  though  objected  that  he  joined  in  the 
sale  merely  for  conformity,  and  never  intermeddled  farther. 

Sir  J.  Jekyll  cited  a  late  case  at  the  Bolls,  where  one  who 
was  trustee  for  a  woman  and  her  children  did,  with  the  woman's 
consent,  assign  his  trust  to  another  who  was  guilty  of  a  breach 
of  trust,  and  the  first  trustee  decreed  to  make  satisfaction, 
because  trustees  cannot  divest  themselves  of  their  trust  at  their 
pleasure.  And  another  before  Lord  Somers,  where  one  trustee 
received  the  whole  trust-money,  and  both  were  charged. 

Another  part  of  the  bill  was  against  the  assignee  of  the  mort- 
gage, to  have  the  plaintiffs  inheritance  discharged  of  it,  Maykew 
having  had  sufficient  in  his  hands  to  pay  it  off  while  the 
mortgage  was  in  him,  the  mortgagor  not  having  joined  in  an 
assignment  from  Maykew  to  J.  S.,  nor  from  J.  S.  to  the  defen- 
dant ;  and  it  was  insisted,  and  agreed  to  by  Vernon  of  the  other 
side,  that  if  any  person  will  take  an  assignment  of  a  mortgage 
in  which  the  mortgagor  doth  not  join,  he  must  at  his  peril 
inquire  what  is  due  upon  it,  and  if  all  or  part  of  the  principal 
hath  been  before  paid  off  by  the  mortgagor,  or  discharged  by 
perception  of  profits,  the  assignee,  though  he  comes  in  without 
notice,  cannot  set  it  up  again  against  the  mortgagor ;  and  that 
for  that  reason,  where  the  mortgagor  doth  not  join  in  the  assign- 
ment, it  is  the  constant  course  to  take  a  covenant  from  the 
mortgagee,  who  assigns,  that  the  mortgage  is  in  force,  and 
unsatisfied,  &c. ;  and  that  in  this  case  Maykew  having  money 
enough  in  his  hands  to  satisfy  the  mortgage,  and  which  by  the 
trust  was  to  be  applied  to  that  purpose,  it  ought  to  be  considered 
as  applied,  as  against  the  mortgagee. 

But  Vernon  insisted  that  *an  assignee  was  not  obliged  to     [*80,».  ] 
take  notice  of  such  a  collateral  satisfaction ;  and  there  having 
been  some  length  of  time,  and  several  assignments. 

Lord  Ebeper  would  not  look  upon  the  mortgage  as  satisfied ; 
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BvADWBu.    thoagh  it  was  objected  that  though  the  first  under  Maykew  came 
Catchpole.  ui  without  notice,  yet  his  assignee  came  in  with  notice. 

But  Vernon  replied,  that  if  you  would  affect  a  purchaser  at 
third  or  fourth  hand  with  notice,  you  must  affect  every  one  under 
whom  he  claims,  and  it  is  not  sufficient  to  prove  notice  in  him 
only,  or  in  the  second  or  third ;  for  if  it  were,  a  purchaser  with- 
out notice  might  be  brought  into  an  impossibility  of  selling,  by 
giving  notice  to  those  who  intended  to  purchase  of  him. 

[From  Mr.  Cox's  notes. — The  date  of  this  case  is  not  stated ; 
but  the  names  of  the  counsel  ascertain  the  period  within  which 
it  must  have  occurred,  f] 


lio8,n.]  ANONYMOUS  v.   WHITE. 

(3  Swanston,  108,  n.— 109,  n.) 

Where  a  oontract  neoeeearily  contemplates  a  particular  ulterior  pur- 
pose or  object,  the  failure  of  which  will  depriye  a  contracting  party  of 
all  the  benefit  of  the  contract,  such  failure  may  be  set  up  as  a  defence 
to  a  bill  for  specific  performance  of  the  contract. 

Specific  performance  of  an  agreement  become  useless  to  the  defendant, 
refused. 

Thb  bill  was  for  a  specific  performance  of  an  agreement  by 
which  the  defendant  was  to  take  a  lease  of  a  way-leave  over  the 
[^109,».  ]  plaintiff's  close,  at  the  yearly  rent  of  lOL,  for  *the  use  of  a 
colliery  which  the  defendant  intended  to  take ;  and  was  likewise 
to  employ  the  plaintiff's  son  in  the  colliery  during  the  term,  and 
allow  him  201.  per  annum  during  the  first  seven  years,  and  80Z. 
the  second :  at  the  close  of  the  articles  the  defendant  obliged 
himself  to  the  performance  under  a  penalty.  After  the  execution 
of  them,  some  other  colliers  took  a  lease  of  other  lands,  which, 
as  well  as  the  plaintiff's,  lay  between  the  colliery  and  the  river, 
and  so  rendered  the  plaintiff's  way-leave  useless  to  the  defen- 
dant ;  and  the  defendant  could  not  obtain  a  lease  of  the  colliery, 
and  the  lease  that  he  was  to  take  being  for  the  use  of  the  colliery, 
though  there  was  no  fraud  proved  in  the  plaintiff  hindering  the 
defendant  from  taking  the  other  way-leaves  or  the  colliery, 

t  i.e.  1697—1717.    In  the  latter  year  Sir  Joseph  Jekyll  became  Master 
of  the  Bolls.— F.  P. 
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Tet  my  Lord  would  not  decree  a  specific  performance,  but   Anovtmoub 
directed  only  a  quantum  damnificavit  by  the  defendant's  not  taking      whitb. 
the  lease ;  and  that  part  that  related  to  the  employing  the  son 
he  totally  rejected,  there  being  no  colliery  to  employ  him  in. — 
Lord  Colchester's  MSS.  in  a  collection  entitled  as  containing 
cases  from  Easter,  1706  to  Michaelmas,  1718.  t 


WHITE  V.  The  BISHOP  OF  PETEEBOEOUGH. 

(3Swaiiston,  109—119.) 

A  third  incumbrancer  on  a  rectory  having  obtained  a  sequestration,  a 
receiver  was  appointed  at  the  instance  of  the  second  incumbrancer. 

The  bill  stated,  that  the  defendant  John  Ambrose,  being  rector 
of  the  parish  of  Blisworth,  in  the  diocese  of  Peterborough,  in 
1805,  agreed  with  the  plaintiff  for  the  sale  to  him  of  an  annuity 
of  lOOZ.  during  the  life  of  Ambrose,  secured  on  the  rectory,  at 
the  price  of  7002. ;  and  by  indenture  of  the  29th  of  August,  1806, 
Ambrose  granted  to  the  plaintiff  an  annuity  of  1001.  charged 
upon  the  rectory,  parsonage-house,  <bc.  during  the  life  of 
*Ambrose,  with  covenants  for  permitting  entry  and  distress  on 
the  rectory,  in  case  the  annuity  should  be  in  arrear;  and 
demised  the  rectory  to  W.  Boss  for  ninety-nine  years,  if  Ambrose 
should  so  long  live,  in  trust,  in  case  the  annuity  should  be  in 
arrear,  out  of  the  tithes  and  profits  of  the  rectory,  or  by  sale  or 
mortgage,  to  raise  such  sums  as  should  be  sufficient  to  satisfy 
the  arrears ;  and  after  reciting  an  indenture  of  the  27th  of  May, 
1805,  whereby  Ambrose  granted  to  Joseph  Jacob  an  annuity  of 
1102.  charged  upon  the  rectory,  and  secured  by  a  demise  of  the 
rectory  for  sixty  years,  and  appointed  Matthias  Deane  receiver 
of  the  tithes  and  profits  of  the  rectory,  in  trust,  to  secure  the 
annuity,  Ambrose  confirmed  the  appointed  of  Deane  as  receiver, 
and  Deane  agreed  to  apply  the  surplus  of  the  tithes  and  profits 


t  Note. — This  case  was  not  cited 
in  Adams  v.  Weare  (1  Br.  C.  C.  567), 
which  is  referred  to  in  Pry  on  Spe- 
cific Performance  as  an  authority 
to  shew  that  a  defendant  may  be 


compelled  to  complete  a  contract 
enter dd  into  for  an  ulterior  object 
which  has  become  impossible. — 
0.  A.  S. 


1818. 
JtUyM. 
Aug.  18. 

Lord 
Eldon,  L.C. 

[109] 


[•110] 
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White  of  the  rectory,  after  satisfaction  of  the  annuity  of  llOZ.  and 
The  Bishop  certain  other  deductions  in  payment  of  the  plaintiff's  annuity. 
bobouoh'  '^^^  ^^'^  further  stated,  that  a  memorial  of  the  annuity  was 
enrolled,  and  that  the  annuity  had  remained  unpaid  since  the 
29th  of  May,  1810 ;  that  Deane  died  without  having  acted  as 
receiver ;  that  in  February,  1814,  Ambrose  took  the  benefit  of 
the  stat.  64  Geo.  III.,  c.  28,  for  the  relief  of  certain  insolvent 
debtors,  and  the  plaintiff  had  been  appointed  assignee  of  his 

[  *]ii  ]  estate  and  ^effects,  of  which  an  assignment  had  been  made ; 
that  by  reason  of  prior  incumbrances  affecting  the  rectory,  and 
in  particular  of  an  outstanding  term  created  by  the  indenture  of 
the  27th  of  May,  1806,  and  then  vested  in  the  defendant,  Robert 
Coddrington,  the  plaintiff  was  unable  to  proceed  at  law  to 
enforce  his  remedies  against  the  rectory ;  and  that  the  defen- 
dant, Stephen  Eaton,  was  in  possession  of  the  rectory  under 
a  sequestration  granted  to  him  by  the  Bishop  of  Peterbo- 
rough. 

The  bill  proceeded  to  state  an  assignment  of  Jacob's  annuity 
to  Bobert  Coddrington  in  July,  1807,  and  subsequent  grants  of 
annuities  by  Ambrose ;  and  particularly  a  pretence  of  the  defen- 
dants, Stephen  Eaton  and  William  Johnson,  that  by  an 
indenture  of  the  27th  of  July,  1809,  Ambrose,  in  consideration 
of  8,0002.,  granted  an  annuity  of  417^.,  during  his  life,  to  Eaton, 
and  demised  the  rectory  for  99  years  to  Johnson,  in  trust,  to 
secure  the  payment ;  and  a  pretence  of  the  defendant,  Augustus 
Manning,  that  Ambrose  was  indebted  to  him  in  the  sum  of 
4,8072.  upon  a  judgment ;  and  charged  that  the  sums  of  8,0002. 
and  4,8072.  were  never  paid  to  Ambrose,  and  that  the  grant  of 
the  annuity  and  the  judgment  were  merely  colourable  trans- 
actions to  enable  Ambrose  to  retain  possession  of  the  rectory, 
and  to  exclude  the  plaintiff  and  other  creditors,  and  that  with 
that  view  Eaton  and  Manning,  on  the  26th  of  June,  and  the 
14th  of  November,  1811,  respectively,  procured  sequestrations  of 
the  rectory  to  be  granted  to  them  by  the  Bishop  of  Peter- 
borough ;  and  by  virtue  of  such  sequestrations,  they,  or  one  of 
them,  had  entered  into  possession  of  the  rectory,  and  had 
received  the  tithes  and  profits  to  a  considerable  amount ;  and 
though  they  had  notice  of  the  plaintiff's  annuity  as  a  charge 
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apon  the  rectory,  had  advanced  various  sums  to  Ambrose  out  of      whitk 
their  receipts.  Thb  Bishop 

The  bill  prayed  an  account  of  the  arrears  of  the  *plaintiff s  ^^  ^oh" 
annuity,  and  that  the  future  payments  might  be  secured  out  of  .  ^^^^  i 
the  tithes  and  profits  of  the  rectory ;  a  reference  to  the  Master 
to  take  an  account  of  the  incumbrances  affecting  the  rectory, 
and  to  ascertain  their  priorities,  and  what  was  due  upon  them 
respectively ;  an  account  of  all  sums  received  by  the  defendants, 
Eaton  and  Manning,  or  either  of  them,  &c.,  from  the  tithes  and 
profits  of  the  rectory,  and  application  of  the  amount,  after  de- 
ducting the  sums  expended  by  them  in  the  salaries  of  curates 
and  all  other  just  allowances,  in  payment  of  what  was  due  to  the 
plaintiff,  and  the  other  creditors  of  Ambrose,  according  to  their 
priorities ;  and  if  it  should  appear  that  Eaton  and  Manning,  or 
either  of  them,  had  advanced  any  sum  to  Ambrose  out  of  the 
tithes,  &c.,  after  notice  of  the  plaintiff's  annuity,  that  they 
might  be  charged  therewith;  and  that  the  plaintiff  might  be 
let  into  possession  of  the  rectory,  or  that  a  receiver  might  be 
appointed  with  the  usual  powers;  and  an  injunction  to  the 
Bishop  of  Peterborough  from  granting,  and  to  the  other  defen- 
dants from  taking  out  or  proceeding  in,  any  sequestrations 
against  the  rectory,  or  collecting  or  receiving  the  tithes  or  profits 
thereof. 

The  allegations  of  the  bill  having  been  supported  by  affidavit,      My  30. 
on  this  day  a  motion  was  made  on  behalf  of  the  plaintiff,  for  a 
receiver,  and  an  injunction. 

Mr.    Hart   and    Mr.  Seton,  in    support  of    the    motion. 

*    «    • 

Sir  Samuel  RomiUy  and  Mr.  Barber^  against  the  motion.       [  lis  ] 


The  Lobd  Ghakgbllob  :  Aug.  is. 

Where  a  creditor  of  a  clergyman  seeks  to  obtain  payment  of  rT^T-i 

his  debt  by  judgment  and  sequestration,  he  is,  *in  the  contem-  [  •m  ] 
plation  of  this  Court,  in  the  same  state  as  any  other  creditor 
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[•118] 


White       who  has  taken  oat  execution;  and,  a  ^creditor,  having  taken 
The  Bishop  ^^^  execution,  cannot  hold  property  against  an  estate  created 
BOBou^'    prior  to  his  debt.    If,  by  elegit,  one  creditor  is  in  possession  of 
one  moiety,  and  another  creditor  of  another  moiety,  that  is  good 
against  the  debtor  ;  but  if  there  is  an  antecedent  estate,  by  virtue 
of  which  an  ejectment  may  be  brought,  it  does  not  appear  that 
against  that  estate  the  creditors  can  hold.    Here  the  plaintiff 
could  not  succeed  in  an  ejectment,  because  there  is  a  prior  estate 
which  may  be  set  up  against  him  ;  but  though  a  second  incum- 
brancer, yet  being  prior  to  the  creditor  who  has  taken  out 
sequestration,  it  appears  to  me  that  he  is  entitled  to  a  receiver. 
«  «  *  *  * 


1790. 
iV<H».  26. 

Lord 

Thitblow, 

UC. 

[HS,*.] 


ATTORNEY-GENEEAL  v.   GAUNT. 

(3  Swanston,  148,  n.— 150,  n.) 

The  heir  of  a  private  founder,  who  has  appointed  no  visitor,  must  be 
made  a  party  to  an  information  for  regulating  a  charity ;  but  the  Court, 
in  favour  of  charities,  will  direct  an  inquiry  for  the  heir. 

Tms  was  an  information  at  the  relation  of  the  inhabitants  of 
a  parish  in  Staffordshire,  to  have  a  school-master  dismissed  for 
improper  demeanour,  and  to  have  the  charity  regulated. 

Bichard  Gross  of  Bagginton,  in  the  county  of  Stafford,  by  will 
in  1699,  devised  lands  to  A.,  then  minister  of  Yoxall,  in  the 
county  of  Stafford,  and  his  successors  for  the  time  being,  and 
to  B.,  then  minister  of  Harmstall  Bidware,  in  the  same  county, 
and  his  successors  for  the  time  being,  in  trust  out  of  the  rents 
and  profits  to  erect  a  free  school-house  in  E.  J.  Bromley,  in  the 
county  of  Stafford,  provided  the  lord  of  the  manor  should  grant 
a  convenient  piece  of  ground  for  that  purpose ;  and  that  when 
the  school-house  was  erected,  they  should  apply  the  rents  and 
profits  for  the  maintenance  of  a  school-master  to  teach  poor 
children. 


Lhyd^  for  the  information : 
[  149,  n.  ]         Here  the  devise  is  to  A.  and  B.  and  their  successors,  ministers 
of  two  parishes,  to  employ  rents  for  maintenance  of  a  school- 
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master,  but  no  power  to  appoint  one ;  and  the  role  is,  that  when    Attosh  kt- 
the  King  founds,  his  successors  are  visitors.     Eden  v.  Foster^  ^, 

2  P.  Wms.  825.    But  if  a  private  man  founds,  his  heir  is  visitor,      ^^^nt. 
unless  the  founder  makes  another  man  and  his  heirs  visitors. 
Attomey-Oeneral  v.  Rigby,  8  P.  Wms.  145. 

The  heir  of  the  grantor,  therefore,  shall  nominate,  and  not  the 
grantee's  heir. 

Therefore  here  these  ministers  had  no  authority,  and  the  Court 
mnst  find  the  heir  who  had  authority  to  appoint  a  school-master ; 
and  the  legal  estate  descended  to  the  heir  at  law  of  this  testator, 
the  clergymen  having  no  estate  beyond  their  own  lives  by  this 
will.  Attomey-Oeneral  v.  Ruper,  2  P.  Wms.  125.  The  clergy- 
men being  only  corporations  for  taking  as  parsons,  and  not 
generally  for  other  purposes;  the  rents  and  profits,  therefore, 
belong  to  the  heir,  in  trust  for  the  school. 

Mitford,  for  the  defendant  Gaunt,  contended  that  the  testator 
having  devised  to  the  rector  of  Y.  and  his  successors  for  the.  time 
being,  in  trust  to  pay,  the  estate  is  vested  in  these  successive 
rectors ;  and  they  are  the  persons  to  regulate  the  charity,  though 
accountable  to  the  Court.  The  rector  is  not  only  a  corporation 
to  take  lands  for  the  benefit  of  his  church,  but  also  for  charitable 
purposes.  Duke's  Char.  Uses,  189.  3o  in  other  cases,  as 
Fulwood's  case,  4  Co.  64.  The  Chamberlain  of  London  may 
take,  &c. ;  and  therefore  this  estate  vested  in  the  two  rectors,  as 
tenants  in  common ;  and  they  were  to  nomiaate,  because  they 
being  to  pay,  and  no  other  person  having  power  to  nominate, 
unless  *they  nominate,  there  is  no  one  to  whom  payment  can  be  [  *i<>0,  n.  ] 
made. 

The  Solicitor-Oeneralf  in  reply.     *     ♦     * 

The  Lord  Chakcellob: 

The  heir  at  law  should  have  been  a  party;  but  I  will  not 
dismiss  this  information  if  I  can  get  the  heir  before  the  Master 
by  inquiry. 

Let  the  Master  receive  a  scheme  for  the  school,  according  to 
the  nature  and  circumstances  of  the  place  where  it  is  to  be  kept. 
—Lord  Colchester's  MSS. 
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1790. 
Deci. 

JtolU  Omrt. 
Abdkh,  H.B. 

[X60,».l 


STOKES  V.   CLENDON. 

Swanston,  150,  n, — 151,  n,) 

To  a  bill  of  foreolosnre  against  the  principal  mortgagor,  the  mort- 
gagor of  another  estate,  as  a  collateral  security,  is  a  necessary  party. 

The  case  was  of  a  principal  mortgagor,  and  another  mortgagor 
of  an  estate  as  a  collateral  security. 


His  Honor  determined,  that  a  bill  of  foreclosure  against  the 
principal  only  could  not  be  sustained,  without  making  the  other 
mortgagor  a  party ;  because  the  other  mortgagor  has  a  right  to 
redeem  and  be  present  at  the  account,  to  prevent  the  burthen 
ultimately  falling  on  his  own  estate,  or  at  least  falling  upon  it 
[  *151,«.  ]  to  a  larger  *amount  than  the  first  estate  might  be  sufficient  to 
satisfy. 

Ordered  to  stand  over  for  want  of  parties. — Lord  Colchester's 
•     MSS. 


1819. 
Mareh  1. 

BolU  Court. 

Plumbb, 

M.R. 

[169] 


[•180] 


[  ^161  ] 


[  •162  ] 


[  •163  ] 


BUER0UGH8  v.  OAKLEY. 

(3  Swanston,  159—172.) 

A  purchaser  was  held  entitled  to  an  investigation  of  the  vendor's 
title,  notwithstanding  possession  taken,  acts  of  ownership  incident  to 
possession,  and  preparation  of  a  oonyeyanoe. 

Thb  bill  stated,  that  in  1812,  the  plaintiff  being  seised  in  fee- 
simple  of  certain  lands  situate  in  the  parish  of  Offley,  and  also 
under  an  Act  of  Parliament  for  ^enclosing  lands  in  the  parish, 
and  a  deed  of  exchange  made  in  pursuance  of  the  directions  of 
the  Act,  seised  in  fee-simple  of  certain  allotments  or  enclosures 
of  common  field  in  *the  parish,  offered  the  premises  for  sale  by 
public  auction,  on  the  12th  of  June,  1812,  under  conditions  that 
the  purchaser  should  pay  a  deposit  of  20  per  cent,  and  *sign  an 
agreement  for  payment  of  the  remainder  of  the  purchase-money 
on  or  before  the  81st  day  of  August,  1812,  on  having  a  good 
title ;  and  that  if  any  delay  should  *arise  in  completing  the  pur- 
chase beyond  that  time,  the  purchaser  should  pay  interest  at  5 
per  cent,  on  the  remainder  of  the  purchase-money,  from  that 
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day ;  that  *the  defendant  became  the  purchaser  of  lot  2,  con-  Bubbouohb 
sisting  of  a  wood  called  Stubbock's  Wood,  with  an  allotment  of     qakley. 
arable  land,  and  an  inclosure,  at  the  price  of  1,8002.,  and  of      [  '164  ] 
lot  S,  consisting  of  an  allotment  of  arable  land,  and  two  small 
enclosores,  at  the  price  of  4802. ;  and  paid  a  deposit,  and  signed 
an  agreement  to  complete  the  purchase  according  to  the  condi- 
tions of  sale ;  that  shortly  after  the  date  of  the  agreement,  an 
abstract  of  the  plaintiffs  title  was  sent  to  the  solicitor  of  the 
defendant,  who  objected  that  the  plaintiff  had  no  right  to  dispose 
of  the  allotments  till  an  award  had  been  executed  by  the  *com-      [  *166  ] 
missioners,  but  no  other  objection  was  suggested,  and  the  com- 
missioners had  long  since  executed  their  award,  from  which  no 
appeal  had  been  made. 

The  bill  prayed  specific  performance  of  the  agreement. 

The  defendant,  by  his  answer,  insisted  that  he  was  not  bound 
to  pay  the  residue  of  the  purchase-money,  inasmuch  as  divers 
objections  existed  to  the  plaintiff's  title  to  the  premises,  which, 
as  the  defendant  was  advised,  rendered  the  plaintiff  incompetent 
to  make  a  good  title,  and  to  execute  a  proper  conveyance ;  and 
among  other  things,  that  it  did  not  appear  that  the  award  had 
been  long  since  executed,  no  copy  or  extract  thereof  having  ever 
been  furnished  to  the  defendant  or  his  solicitor,  although  appli- 
cations had  been  made  for  that  purpose ;  and  that  if  the  award 
had  been  in  fact  executed  by  the  commissioners,  yet  it  had  not 
been  inrolled  in  pursuance  of  the  Act  41  Geo.  UI.  c.  109. 

The  answer  also  stated  other  objections  to  the  title,  under 
certain  deeds  of  exchange ;  and  submitted  to  perform  the  agree- 
ment on  having  a  good  title. 

The  bill  was  afterwards  amended  by  the  insertion  of  allega- 
tions, that  the  defendant  took  possession  of  the  premises  in 
August,  1812,  and  had  since  cut  three  falls  of  underwood ;  that 
after  the  receipt  of  the  abstract  by  the  defendant's  solicitor,  a 
correspondence  ensued  between  the  solicitors  of  both  parties, 
and  in  November,  1814,  the  defendant's  solicitor  transmitted 
to  the  solicitors  of  the  plaintiff,  a  draft  of  a  conveyance  of 
the  premises,  approved  on  the  part  of  the  defendant ;  and  that 
the  cutting  underwood,  and  other  acts  of  ^ownership,  amounted  [  *166  ] 
to  an  acceptance  of  the  plaintiff's  title. 
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BuBBouoHs       [Upon  the  application  of  the  plaintiff  in  1815  Lord  Eldon, 
Oauet.     L.C,  had  ordered   the  purchaser  to  pay  his  purchase-money 
into  Court,  f] 

Mr.  TroweTf  Mr.  Shctdweli,   and  Mr.  Swanston,   for   the 
plaintiff : 

By  taking  possession,  and  exercising  acts  of  ownership,  the 
defendant  has  accepted  the  estate,  and  is  no  longer  entitled 
to  an  inquiry  whether  the  plaintiff  can  make  a  good  title. 
Fleetwood  v.  Oreen,l  The  Margravine  of  Antpack  v.  Noel,^ 
Fordyce  v.  Ford.\\ 

1 167  ]  Mr.  Harty  Mr.  Sugden^  and  Mr.  Rose,  for  the  defendant : 

Possession  was  taken  under  the  contract,  with  the  assent  of 
the  plaintiff:  the  acts  of  ownership  alleged,  consist  only  of  three 
falls  of  underwood  in  a  due  course  of  husbandry.  Nothing  less 
than  unequivocal  acts  of  ownership,  as  in  the  cases  cited,  or 
want  of  good  faith,  will  deprive  a  purchaser  of  his  right  to  an 
investigation  of  the  title.  Payment  of  money  into  Court  wap 
consequent  on  taking  possession.  Jenkins  v.  Hiles,^  Dixon  v. 
Astley.\\ 

Thb  Master  of  the  Bolls: 

This  case  is  attended  by  some  circumstances,  which  distinguish 
it  from  any  other  that  has  ever  come  before  the  Court.  The  bill, 
as  originally  filed,  was  a  common  bill  for  specific  performance. 
At  that  period,  though  recently  after  the  correspondence  on 
which  the  principal  stress  has  now  been  laid,  it  did  not  occur 
to  those  who  framed  the  pleadings  to  represent  the  plaintiff's 
as  one  of  the  excepted  cases,  in  which  the  vendor  is  released 
from  the  obligation  of  proving  his  title;  an  ordinary  equity 
which  the  Court  is  particularly  careful  to  enforce,  on  the  plain 
principle  that  a  plaintiff  seeking  to  compel  a  purchaser  to  accept 
an  estate,  is  bound  to  submit  his  title  to  such  a  scrutiny  as  satis- 
fies the  Court,  that  the  defendant  may  safely  part  with  his 

t  15  E.  E.  85  (1  Mer.  274).  ||  4  Br.  0.  C.  495. 

:  15  Ves.  594 ;  see  post,  p.  191,  n.  II  6  R.  E.  14  (6  Ves.  646). 

5  15  R.  E.  227  (1  Madd.  310).  tt  13  E.  E.  258  (19  Vos.  564). 
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money..   The  order  of  the  Lord  Chakcbllob  in  this  case,  for  Busbouohs 
payment  of  the  purchase-money  into  Court,  was  undoubtedly      qaklbt. 
not  intended  to  preclude  the  investigation  of  title;    it  was  at 
that  time  stated,  that  the  investigation  was  proceeding,  and 
nothing  was  suggested  to  exempt  this  suit  from  the  ordinary 
*cour8e.    The  plaintiff  then  amended  his  bill,  alleging  circum-       [  *168  ] 
stances  now  insisted  on,  possession  taken,  acts  of  ownership  by 
felling  underwood,  and  a  correspondence,  but  not  seeming  to 
state  that  correspondence  as  proof  that  the    title  had  been 
waived. 

In  proceeding  to  consider  the  effect  of  the  evidence,  a  court  of 
equity  called  on  to  enforce  specific  performance  of  an  agreement 
for  the  conveyance  of  an  estate  to  one  party,  and  payment  of  the 
purchase-money  to  the  other,  must  feel  anxiety  to  protect  the 
purchaser,  and  give  to  him  reasonable  security  for  his  title ;  not 
compelling  him  to  take  a  title  without  knowing  whether  it  is  good 
or  bad.  The  vendor,  if  his  title  is  good,  suffers  only  the  temporary 
inconvenience  of  delay ;  but  the  vendee,  if  it  is  bad,  may  sustain 
a  severe  loss.  The  inclination  of  the  Court  therefore  is  in  favour 
of  the  vendee ;  and  a  vendor  claiming  to  be  excepted  from  the 
general  rule,  is  required  clearly  to  establish  a  case  of  exception. 
What  circumstances  has  this  plaintiff  proved  to  warrant  the 
Court  in  considering  the  present  an  excepted  case? 

The  decisions  in  Fleetwood  v.  (7reen,t  and  the  other  cases 
cited,  are  founded  not  so  much  in  a  rule  of  equity,  limiting  a 
time  within  which  objections  must  be  taken,  and  visiting  delay 
with  punishment,  as  on  a  conclusion  of  fact,  the  Court  being 
satisfied  that  the  purchaser  intended  to  waive,  and  has  actually 
waived,  his  right  of  examining  the  title.  When  the  Court  is 
convinced  that  that  is  the  just  conclusion  from  the  facts  of  the 
case,  then,  and  then  only,  is  it  authorized  in  denying  to  the 
purchaser  his  ordinary  equitable  right.  The  question  therefore 
is  one  of  fact ;  what  is  sufficient  to  authorize  that  denial  ? 

t  15  Yes.  594.    In  which  case  the  objection  to  the  title.    The  report  of 

abstract  had  been  deliyered,  and  the  this  case  does  not  giye  either  the 

pnrchaser  had   been  in    possession  arguments    or  the  judgment,    but 

(under  the  agreement)  for  more  than  merely  states  that  a  reference  as  to 

three   years   without   making   any  title  was  refused. — 0.  A.  S. 
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BuBBouoBB       Po88688ion  taken  by  the  defendant,  has  been  properly  insisted 
Oaklet.     ^^  &&  &  ^^U  important  fact;  and,  undoubtedly,  it  becomes  a 

[  169  ]  purchaser  to  be  careful  in  what  circumstances  he  takes  posses- 
sion ;  but  whatever  weight  may  belong  to  that  fact  in  ordinary 
cases  as  evidence  of  waiver  of  title,  in  this  case  certainly  no  such 
inference  can  be  deduced. 

Possession  was  taken  of  part  of  the  lands  at  Michaelmas, 
1812,  and  of  the  remainder  at  the  end  of  that  year  under  a 
contract  which  is  silent  on  the  subject  of  possession,  and  under 
which  possession  so  taken  is  premature ;  the  vendee  being  bound 
to  pay  interest  on  the  purchase-money  from  the  Slst  of  August, 
1812 ;  a  provision  which  seems  to  denote  that  the  parties  con- 
templated delay.  Two  lots  of  recently  inclosed  land  are  sold  for 
considerable  sums,  and  it  being  an  express  term  of  the  contract 
that  the  purchase-money  should  not  be  paid  without  a  good  title 
shewn,  and  possible  that  delay  might  occar,  in  August,  1812, 
possession  is  taken;  in  what  circumstances,  the  Court  is  not 
apprised ;  but  it  must  be  presumed  to  have  been  taken  with  the 
concurrence  of  the  vendor ;  there  is  no  proof  that  it  was  contrary 
to  his  wishes,  or  accompanied  by  an  obligation  on  the  vendee  to 
waive  any  right.  That  the  vendee  did  not,  by  taking  possession 
waive  the  investigation  of  the  title,  is  clear ;  more  than  a  year 
after  that  event  the  parties  were  negotiating  on  the  subject  of 
title ;  what  revived  the  investigation  if  then  waived  ?  In  1818 
an  abstract,  and  a  farther  abstract  were  delivered,  for  what 
purpose  if  the  question  of  title  had  been  abandoned  ?  It  must 
be  concluded  therefore,  that  possession  was  prematurely  taken 
with  the  consent  of  both  parties,  but  without  an  intention  of 
waiving  the  investigation  of  the  title. 

[  170  ]  The  same  principle  applies  to  the  acts  of  ownership  ;  for  what 

could  be  the  purpose  or  advantage  of  taking  possession,  except 
to  act  as  owner?  The  evidence  on  the  part  of  the  defendant 
seems  not  to  have  carried  the  case  farther  than  the  evidence  on 
the  part  of  the  plaintiff;  the  act  insisted  on  is  cutting  under- 
wood. Had  I  known  the  nature  of  the  evidence  offered  by  the 
defendant,  namely,  evidence  of  the  judicious  exercise  of  acts  of 
ownership,  I  should  have  doubted  whether  it  was  admissible ; 
but  as  an  explanation  of  the  acts  insisted  on  by  the  plaintiff,  I 
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thoaght  that  I  oaght  not  to  reject  it.  Whether  included  or  B0broxjqh8 
excluded,  the  acts  of  the  defendant  seem  no  more  than  the  oa.klbt. 
proper  acts  of  a  person  entrusted  with  possession,  bound  to 
take  care  of  the  estate,  and  not  to  leave  the  crops  uncut  and 
waste  ;  acts  of  preservation,  not  of  destruction.  The  conclusion 
depends  on  that  distinction.  A  fall  of  underwood  which  must 
be  cut  by  the  person  in  possession  at  the  regular  season,  is 
no  more  than  gathering  a  crop  of  com  or  hay.  In  the  absence 
of  proof  that  the  fall  was  improper  or  contrary  to  custom,  it 
is  only  an  annual  crop  which  a  tenant  for  life  would  enjoy  as 
one  of  the  ordinary  fruits  incident  to  the  possession,  and  of 
which  it  could  not  be  intended  that  the  party  in  possession 
was  not  to  have  the  benefit.  The  delivery  of  a  farther  abstract 
after  a  fall  of  underwood,  is  quite  inconsistent  with  the  sup- 
position, that  by  that  act  the  purchaser  had  made  the  estate 
his  own,  and  precluded  himself  from  an  examination  of  the  title. 
The  case  finally  resolves  itself  into  the  correspondence ;  the 
strongest  of  all  the  facts  alleged,  because  it  is  open  to  the 
observation,  that  the  parties  are  engaged  in  an  act,  which,  in 
the  ordinary  course  of  business,  is  posterior  to  the  investiga- 
tion of  title.  It  is  not  till  after  the  title  has  been  examined, 
that  a  draft  of  the  conveyance  *comes  to  be  prepared.  The  [  'lyi  ] 
preparation  of  the  conveyance  in  this  case  is  an  important 
fact,  as  amounting  to  evidence  that  the  parties  had  arrived  at 
a  stage  of  proceeding  subsequent  to  the  question  of  title,  and 
must  be  supposed,  therefore,  to  have  removed  or  abandoned 
all  objections.  But  I  cannot  satisfy  myself  that  that  fact 
alone,  in  the  circumstances  of  this  case,  is  sufficient  to  exclude 
the  common  equity.  The  plaintiff  had  given  no  strong  proof 
of  desire  of  despatch ;  for  entering  into  the  contract  in  June, 

1812,  he   has  not  delivered  a  farther  abstract  till  November, 

1813,  and  that  imperfect  and  insufficient.  If  the  difficulties 
attending  the  title  had  been  removed,  what  occasioned  the 
delay?  The  business  proceeds  slowly  in  1814,  without  any 
urgency  on  the  part  of  the  vendor,  to  determine  whether  the 
purchaser  meant  to  proceed  with  the  examination  of  the  title, 
or  was  satisfied. 

The  difficulty  in  this  case,  which  distinguishes  it  from  every 
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Burroughs  other,  is,  that  after  possession  taken,  and  acts  of  ownership, 
Oarlbt.  the  investigation  of  title  proceeds,  and  the  question  is,  whether 
the  delay  in  the  investigation  affords  proof  that  it  was  aban- 
doned ?  In  the  many  instances  that  have  occurred  of  culpable 
delay,  perhaps  for  the  purpose  of  retaining  the  purchase-money, 
delay  has  not  precluded  an  examination  of  the  title.  That 
conclusion  requires  not  mere  delay,  but  delay  accompanied  by 
acts  which  afford  evidence  of  an  intention  to  waive  the  exami- 
nation. So  much  stress  cannot  be  laid  on  a  correspondence, 
in  which  we  have  only  the  letters  on  one  side,  letters  of  a 
country  attorney,  without  knowing  the  answers,  as  to  satisfy 
the  Court  that  the  defendant  intended  to  waive  the  question  of 
title.  They  contain  no  express,  nor  am  I  convinced  that  they 
amount  to  an  implied,  waiver.! 
f  172]  In  the  Margravine  of  Anapachy.  Noel,l  the  acts  of  the  de- 

fendant amounted  to  evidence  of  waiver,  because  they  were 
such  as  without  waiver,  would  not  have  been  performed.  The 
sohcitation  of  time  for  payment  of  the  purchase-money  was  an 
extremely  strong  act  of  that  nature ;  the  solicitation,  as  an  in- 
dulgence, of  delay,  which  if  the  question  of  title  remained  open, 
was  matter  of  right.  That  application,  together  with  acts  of 
ownership,  warranted  the  conclusion  that  the  purchaser  had 
waived  the  examination  of  title. 

In  Fleetwood  v.  Green,^  after  a  lapse  of  three  or  four  years, 
no  objection  had  been  taken.  Neither  of  those  cases  is  parallel: 
to  the  present.  Here  an  objection  had  been  taken,  such  as 
caused  considerable  delay  in  the  delivery  of  the  abstract ;  and 
the  discussion  of  the  title  follows  the  acts,  which  are  the 
strongest  evidence  of  waiver.  The  Court  would  not,  under  all 
the  circumstances,  be  warranted  in  adopting  so  strong  a  measure 
as  to  deprive  the  defendant  of  the  common  equity  of  an  inves- 
tigation of  title.  The  money  being  in  Court,  that  investigation 
cannot  be  proposed  for  delay. 

[The  usual  reference  as  to  title  was  directed.] 

t  The  Mabteb  of  the  Bolls         }  16  R.  R.  227  (1  Madd.  310). 
here  read  and  commented  on    the  §  See  note,  ante,  p.  191. 

letters. 
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WHEELER  V.  TROTTER  i^- 

(3  Swanston,  174,  n.— 177,  n.)  Lo^ 

Bill  for  specific  per! onnanoe  of  an  agreement  to  grant  a  deputation  of  "albot,    .  . 
the  oflBce  of  register  of  a  Consistory  Ctourt.    What  charge  of  mis-      [  174, ».  ] 
behayiour  is  sufficient  to  introduce  evidence  of  particular  acts. 

The  defendant  Trotter,  being  entitled  by  patent  from  the 
Bishop  of  Durham  to  the  office  of  register  of  the  Consistory 
Court  of  Durham,  with  all  fees  &c.  for  his  life,  to  be  exercised  by 
himself  or  his  sufficient  deputy,  did  by  deed-poll,  dated  80th 
August,  1781,  appoint  the  plaintiflf  to  be  his  deputy  for  three 
years,  in  case  both  the  parties  should  so  long  live;  but  by 
articles  of  agreement,  dated  6th  Sept.  1781,  the  fees  of  office 
were  ascertained,  and  the  method  and  times  of  accounting 
prescribed  ;  and  it  was  also  agreed  that  the  plaintiff  should  have 
one  third  of  the  profits  for  the  trouble  of  executing  the  office. 
The  plaintiff  took  possession  of  the  office  immediately,  by 
virtue  of  the  deputation,  and  afterwards  the  parties  came  to  a 
new  agreement  in  writing,  dated  6th  December,  1781,  recituig 
the  former  deputation  for  three  years,  and  thereby  the  defendant 
granted,  promised,  and  agreed,  that  the  plaintiff  should  have  a 
further  deputation  for  four  years,  so  soon  as  the  three  years 
should  be  expired ;  and  the  plaintiff  likewise  agreed  to  accept 
the  deputation,  and  to  execute  the  office  upon  the  same  terms 
that  were  expressed  in  the  articles,  dated  6th  September,  1781. 
The  three  years  being  expired,  this  bill  was  brought  to  have  a 
specific  performance  of  the  agreement  with  regard  to  the  four 
years,  to  commence  after  the  three  years. 

[The  defendant  alleged  that  the  plaintiff  had  not  accounted 
for  the  fees  received.] 

The  defendant  began  to  read  his  proofs,  but  the  Chancbllor     [  1^7, ».  ] 
proposing  that  a  Master  should  examine  whether  the  plaintiff 
had  accounted  for  all  the  fees  he  had  received,  &c.  the  parties 
agreed  to  it.    At  last  the  whole  dispute  was  referred  to  arbitra- 
tors. 

This  cause  came  before  the  Chancellor  by  way  of  appeal  from 
the  BoUs,  where  it  was  determined,  that  the  allegations  in  the 
defendant's  answer    were  too  general  to    put  the   particular 

o  2 
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Wbbelbb    misbehaviours  in  issue ;  and  also,  that  this  was  in  its  own  nature 
Trotteb.     ^  case  improper  for  the  Court  to  decree  a  specific  performance, 
because  the  law  has  allowed  every  principal  a  power  to  revoke 
his  deputation  at  any  time. — Sir  Clement  Wearg^s  MSS. 


ri80,i».] 


1711.  YOUNGEE   V.  WELHAM. 

(3  Swanston,  180,  n.) 


Where  an  office  of  justice  or  profit  is  in  tnist,  the  acts  of  a  majority 
of  the  cestui  que  trusta  may  bind  the  rest. 

There  being  four  cestui  que  trusts  of  the  office  of  the  register  of 
the  Prerogative  Court ;  the  trustees  covenanted  not  to  appoint 
any  under  officer,  &c.  without  the  direction  of  the  cestui  que  trusts ; 
but  afterwards  the  defendant  Norris  was  made  assistant  without 
the  privity  of  three  of  the  cestui  qu^  trusts^  but  with  the  consent 
of  the  fourth. 

Norris  was  enjoined  not  to  act  any  longer ;  but  as  he  came  in 
without  notice  of  the  covenant,  he  was  to  have  his  costs  against 
the  plaintiff,  and  the  plaintiff  to  have  them  over  against  Welham 
who  put  Norris  in. 

Peere  Williams,  said  the  four  cestui  que  trusts  made  but  one 
assignee  of  the  office,  and  that  therefore  they  ought  all  to  agree 
in  nominating,  or  else  nobody  could  be  nominated;  and  the 
rather  because  the  place  was  within  the  statute,  and  therefore 
could  not  be  sold,  or  the  nomination  any  profit ;  but  in  cases  of 
profit,  he  allowed  a  majority  should  bind. 

Lord  Keeper  : 

Shall  three  lose  their  right  because  a  fourth  will  not  agree  ?  A 
majority  is  sufficient. — From  Mr.  Cox's  notes.  Lord  Colchester's 
MSS. 
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EGBERT,    EARL  OF  BUCKINGHAMSHIRE    (since       ihis. 
Deceased)  v.  GEORGE  ROBERT  HOBART,    now    '^~"f^^^- 
EARL  OF  BUCKINGHAMSHIRE.  ej^^^uo. 

(3  Swanston,  186—202.)  r  ^^  n 

A  charge  not  extingaished  for  the  benefit  of  the  estate,  though  satis- 
fied by  the  tenant  in  tail,  with  the  intention  of  extinguishing  it,  under 
the  erroneous  supposition  that  he  was  tenant  in  fee  simple. 

Effect  of  payment  of  a  charge  by  tenant  for  life,  and  tenant  in  fee. 

The  Master's  report  in  this  caase,  dated  the  Ist  of  April,  1815, 
stated  [certain  instruments  and  facts  at  great  length,  the  e£fect 
of  which  is  shortly  bat  sufficiently  stated  in  the  judgment  for  the 
purpose  of  this  report. 

The  plaintiffs  insisted  that  a  certain  sum  of  6,000Z.  having 
been  originally  charged  on  certain  estates  referred  to  as  the 
Wray  estates,  they  ought  still  to  be  considered  as  charged 
therewith,  saving  the  effect  of  the  sale  and  conveyance  thereof 
to  the  purchasers,  and  that  sum  ought  to  be  paid  out  of  the 
money  arising  from  the  sale  of  the  Wray  estates  in  exoneration 
of  certain  purchased  estates,  which  had  been  mortgaged  to  raise 
such  charge.  The  Wray  estates  had  devolved  upon  George 
Vere  Hobart  (the  father  of  the  present  Earl  of  Buckinghamshire) 
as  tenant  in  tail,  subject  to  the  charge,  and  he  (supposing  him- 
self to  be  tenant  in  fee)  had  raised  the  money  to  pay  off  the 
charge  by  a  mortgage,  as  mentioned  in  the  judgment.] 

The  cause  now  came  on  for  further  directions.  [  i^s  ] 

Mr.  Bell,  and  Mr,  Wetherel,  for  the  plaintiffs,  cited  Jones  v. 
Margan.f 

Sir  Samuel  RomiUy,  and  Mr.  BenyoUy  for  the  defendants :  [  199  ] 

All  the  parties  intended  to  extinguish  the  charge,  and  it  is  in 
fact  extinguished.  The  transaction  was  certainly  founded  in 
mistake ;  George  Yere  Hobart  acted  on  the  erroneous  supposi- 
tion that  he  was  tenant  in  fee,  and  had  he  known  his  title  as 
tebant  in  tail,  would  probably  have  taken  care  to  maintain  the 
charge.     But  the  question  is,  whether  on    such   conjectural 

t  1  Br.  C.  0.  206. 
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Eabl  of     reasoning,  the  Court  can  interfere  to  do  that  which  the  parties 
HAMSHiRE    omitted? 
OBABT.         jj^^  ^^pjy  ^^g  stopped  by 

Thb  Lord  Chancellor: 

On  the  hearing  of  this  cause  it  appeared  to  me  impossible  to 
determine  whether  those  who  represent  the  persons  by  whom 
the  6,000Z.  were  paid  were  entitled  to  maintain  that  that  sum 
should  in  equity  be  a  charge  on  the  Wray  estates,  without 
knowing  accurately  how  the  securities  have  been  dealt  with,  and 
every  particular  of  the  transactions.  The  case  now  comes  before 
the  Court  from  the  Master,  on  a  long  and  comphcated  detail 
of  facts,  the  effect  of  which,  however,  may  be  stated  in  few  words. 

The  question  does  not  depend  much  on  the  doctrine  relative 
to  tenants  for  life  or  in  tail  paying  off  incumbrances.  The  rules 
of  the  Court  in  those  cases  are  well  understood.  If  a  tenant  for 
life  pays  off  a  charge  on  the  estate,  primd  facie  he  is  entitled  to 
that  charge  for  his  own  benefit,  with  the  qualification  of  having 
no  interest  during  his  life ;  if  a  tenant  in  tail,  or  in  fee  simple, 
pays  off  a  charge,  that  payment  is  primd  facie  presumed  to  be 
made  in  favour  of  the  estate ;  but  the  presumption  may  be 
[  *200  ]  rebutted  by  evidence  as  by  calling  *for  an  assignment,  or  by  a 
declaration.  In  The  Countess  of  Shrewsbury  v.  The  Earl  of 
Shrewsbury ^\  it  was  held  that  if  a  tenant  in  tail  without  power 
of  suffering  a  recovery,  who  was  considered  in  this  Court  as  a 
tenant  for  life,  paid  off  a  charge,  his  dealing  did  not  raise  the 
presumption  which  results  from  payment  by  a  tenant  of  the 
inheritance. 

In  this  case,  the  original  settlement  charged  on  the  Wray 
estates,  which  the  Countess  Albinia  became  entitled  to,  a  sum 
of  6,000L,  secured  by  a  term  of  500  years.  In  the  course  of 
dealing  with  these  estates,  a  recovery  was  suffered  by  Albinia 
and  her  husband,  and  the  estates  were  limited  to  certain  uses 
to  be  declared  by  a  deed  enrolled  in  Chancery  in  execution  of  a 
power,  and  in  default  of  appointment,  to  the  old  uses;   the 

t  2  R  B.  101  (1  Yes.  J.  227);  see  257);  Redington  y.  RedingUm,  12 
Ware  t.  FoUixll,  8  B.  B.  144  (11  Yes.      B.  B.  5  (1  Ba.  &  Be.  131). 
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execution  of  the  power  being  defective,  in  consequence  of  an 
omission  to  enrol  the  deed,  the  estates  remained  in  Albinia,  and 
eventually  came  to  her  second  son  as  tenant  in  tail.  Under  the 
effect  of  this  imperfect  execution  of  the  power,  all  parties  con- 
ceived him  to  be  tenant  in  fee,  and  there  was  a  scheme  for 
paying  off  the  6,000Z.  and  other  sums,  by  borrowing  an  amount 
of  stock  which  produced  12,710Z. ;  and  it  being  supposed  that 
George  Yere  Hobart  was  tenant  in  fee  of  the  estate  of  which  he 
was  only  tenant  in  tail,  a  mortgage  was  made  of  this  estate  and 
of  some  other  estates,  of  which  he  was  tenant  in  fee,  for  12,710^ 
and  of  that  sum  6,0002.  were  applied  in  payment  of  the  portion 
charged,  and  a  receipt  was  given  ;  but  the  term  remained  in  no 
way  dealt  with,  and  has  not  yet  been  assigned  to  any  one.  The 
sales  are  without  prejudice  to  the  question. 

If  we  are  to  advert  to  cases  on  the  intention  of  tenants  in  tail 
paying  off  charges,  the  answer  to  applying  that  doctrine  to  this 
case  is,  that  the  party  never  conceived  himself  to  be  tenant  in 
tail ;  believing  that  he  was  tenant  in  fee,  his  meaning  unques- 
tionably was  to  pay  off  this  sum  of  6,000Z.,  and  so  that  it  should 
no  longer  be  a  charge  on  the  estate,  but  at  the  same  time,  by 
virtue  of  his  interest  as  tenant  in  fee,  to  create  a  charge  on  the 
other  estates  for  12,710Z.,  part  of-  which  had  been  applied  in 
payment  of  the  6,000L 

George  Yere  Hobart  died  in  ignorance  that  the  mortgagees 
had  a  bad  title,  and  with  a  conviction  that  the  estates  were 
discharged  of  the  6,000{. ;  at  least  I  think  that  it  must  be  so 
taken :  it  now  appears  that  the  title  of  the  mortgagees  was  bad. 
Suppose  that  the  question  had  arisen  with  them.  They  dealt 
for  a  security  for  12,710Z.,  not  taking  an  assignment  of  the 
term,  but  omitting  to  take  it  on  the  ground  that  that  term 
would  be  attendant  on  the  inheritance  in  fee ;  it  could  not  be 
BO  attendant  on  the  fee  in  them,  because  they  had  not  the  fee 
but  that  term  being  attendant  on  the  estate  tail  which  was  in 
their  mortgagor,  and  not  barred  by  recovery,  and  it  being  the 
intent  that  the  term  should  be  attendant  on  the  inheritance,  and 
that  the  inheritance  should  be  in  them,  it  could  not  have  been 
maintained  in  a  court  of  equity  that  they  should  not  have  the 
benefit  of  the  term,  because  it  could  not  be  actually  attendant  on 
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the  inheritance  in  them  ;  as  purchasers  they  would  have  a  right 
to  say  otherwise. 

If  George  Vere  Hobart  had  paid  off  the  mortgage  in  his  life- 
time, and  taken  an  assignment,  he  would  then  have  stood  in 
the  same  situation  as  the  mortgagees,  and  would  have  been 
entitled  to  object  to  his  issue  in  tail  that  they  should  not  have 
the  benefit  of  this  sum,  unless  *they  allowed  the  term  to  attend 
the  inheritance.     His  assets  paid  the  charge. 

It  appears  to  me  that  this  case  is  not  one  in  which  the  inten- 
tion of  the  parties  must  be  taken  to  have  been  to  maintain  the 
charge,  but  to  destroy  it ;  but  it  must  finally  be  determined, 
that  if  the  whole  of  the  estate  cannot  be  enjoyed  according  to 
the  whole  of  the  intention,  the  term,  which  has  never  yet  been 
assigned,  shall  be  considered  as  subsisting  to  secure  the  6,0001. 
I  am  of  opinion  that  the  parties  are  entitled  to  have  the  term  so 
considered. 


1818. 
Jan,  20,  27. 
March  17. 

1819. 

Jan,  19,  20. 

May  4. 

Loid 
Bldov,  L.C. 

[234] 


1818. 
Jan,  20. 

[  237  ] 


JAMES  V.   BlOU.t 

(SSwanston,  234— 241.) 

The  title  of  mortgagee  is  good  against  all  except  the  parties  entitled 
to  the  equity  of  redemption. . 

[This  case  raised  a  point  of  practice  as  to  the  dismissal  of  a 
redemption  suit,  for  want  of  prosecution.  The  plaintifiTs  right 
to  redeem  had  been  questioned  by  the  answer,  and  in  reference 
to  that  point  which  was  not  decided  on  this  occasion,  the  Lord 
Chancellor  said :] 

Thb  Lord  Chancellor: 

It  is  extremely  clear  that  a  mortgagee  may  retain  possession 
of  the  estate  until  he  is  paid,  and  that  no  one  has  a  right  to 
make  a  tender  of  the  money  due,  except  the  party  entitled  to 
the  equity  of  redemption  ;  against  all  other  -persons  the  estate 
is  the  property  of  the  mortgagee.  A  party  coming  to  redeem  a 
mortgaged  estate,  must  prove,  at  his  own  costs,  that  he  is  the 
individual  entitled  to  the  equity  of  redemption.  »  «  * 
t  Pearce  v.  Morris  (1869)  L.  B.  6  Ch.  227,  39  L.  J.  Ch.  342. 
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PYM   V.   BOWEEMAN.  1793. 

Dec,  20. 

BOWEEMAN  v.   PYM.  — 

(3  Swanston,  241,  n.— 244,  n.)  Lodohbo- 

Upon  a  bill  to  redeem,  a  primd  facte  title  is  sufficient ;  and  an  issue    ^^^®^»    •^• 
shall  not  be  directed  though  the  title  is  complicated,  if  uucontradicted.        [  241.  n.  ] 

Upon  a  rehearing  before  Lord  Loughboroagh,  the  case  appeared 
to  be,  that  Bowreman  had  filed  his  bill  in  1778  to  redeem  a 
mortgage  made  by  Nicholas  Stoddard,  Bowreman's  ancestor,  to 
Pym ;  that  the  defendant  Stoddard  had  filed  his  bill  in  1779, 
claiming  to  be  heir  at  law  of  the  first  mortgagor,  and  intitled  as 
sach  to  the  equity  of  redemption,  bat  afterwards  disclaimed; 
that  the  defendant  *Pym  claimed  to  hold  the  premises  discharged  [  *242,  n,  ] 
of  the  equity  of  redemption,  but  that  the  defendant  Pym's 
ancester  had,  by  an  answer  filed  in  the  Court  of  Exchequer  in 
1772,  admitted  himself  to  be  a  mere  mortgagee ;  that  Bowreman 
filed  a  bill  of  revivor  and  supplement,  and  amended  it  in  1789  ; 
that  Pym  in  1790  filed  his  bill,  as  seised  in  fee  of  the  premises, 
for  delivery  of  the  title-deeds. 

These  causes  came  on  to  be  heard  on  the  27th  November, 
1792 ;  and  Bowreman  insisted  that  he  had,  by  very  full  and 
sufficient  evidence,  proved  himself  to  be  heir  at  law  of  Nicholas 
Stoddard,  the  mortgagor,  unless  some  nearer  heir  appeared ;  and 
that  it  was  not  suggested  in  the  causes,  that  any  such  nearer 
heir  had  appeared,  or  was  in  existence ;  and  that  he  had  also  by 
very  sufficient  evidence  proved  negatively  that  there  could  be  no 
such  nearer  heir;  and  no  evidence  was  entered  into  by  the 
defendant  to  disprove  Bowreman's  title  as  heir. 

The  Lords  Commissioners  had  thereupon  ordered  the  parties 
to  proceed  to  a  trial  at  law  upon  the  following  issue :  whether 
Bowreman  was  the  heir  at  law  of  the  said  Nicholas  Stoddard 
deceased,  reserving  costs,  and  further  directions. 

Against  this  order,  Bowreman  presented  a  petition  of  re- 
hearing.    *    *    * 

Lord  LoxjOHBOROUOH  was  of  opinion  with  the  petitioner,  and     [  244, ».  ] 
accordingly  reversed  the  decree  of  the  Commissioners,  and  pro- 
ceeded to  decree  a  redemption. — From  Lord  Colchester's  MSS. 


202  1819.    CH.    8  SWANSTON,  248—256.  Ib.b. 


1819.         KYNASTON  v.  THE  EAST  INDIA  COMPAirr.t 

AfAmk,  27 
jlpj^  5, '  (3  Swanston,  248 — 265 ;  Affirmed  on  Appeal,  3  Bligh,  153.) 

^^  Owners  and  occupiers  of  houses  in  London,  subject  to  tithe ;  defen- 

j^j^  dants  in  a  suit  by  the  tithe-owner,  ordered  to  permit  witnesses  to  inspect 

Bldon,  LuC.  them  preparatory  to  examination  on  interrogatories,  for  proving  their 

[248]  ^^^«- 

[Thb  plaintiff  in  this  case  claimed  payment  of  tithes  by  the 
defendant  in  respect  of  certain  warehouses  and  premises  in  the 
occupation  of  the  defendant  at  the  rate  of  28.  9d.  in  the  pound. 
The  plaintiff's  title  to  such  tithes  was  established,  but  the  value 
of  the  premises  was  not  ascertained,  and  the  Master  was  directed 
to  take  an  account  of  what  was  due  to  the  plaintiff.] 

[  256  ]  On  the  sixth  of  February,  1819,  the  plaintiff  having  moved, 

before  the  Yice-Chancellor,  that  Joseph  Sills  and  William  Smith 
might  be  at  liberty  to  inspect  the  several  warehouses  and 
premises,  mentioned  in  the  pleadings,  in  the  occupation  of  the 
defendants,  *  *  respectively,  preparatory  to  their  being 
examined  as  witnesses  on  the  part  of  the  plaintiff ;  the  Vice- 
Ghancellor  ordered  a  reference  to  the  Master  to  inquire  and 
state  to  the  Court,  [whether  such  inspection  was  necessary  for 
the  Master  to  form  his  conclusion  upon  the  matters  referred  to 
him.] 

[  256  ]  From  this  order  the  defendants  appealed  to  the  Lord  Chancellor. 

Pending  the  appeal,  by  his  report,  dated  the  24th  day  of 

March,  1819,  the  Master  certified  that  he  was  of  opinion,  that  an 

inspection    *    *    was  necessary  for  him  to  form  a  satisfactory 

conclusion  upon  the  matters  referred  to  him. 

On  the  7th  of  April,  1819,  the  Vice-Chancbllor  confirmed  the 
Master's  report,  and  ordered  that  the  defendants  should  permit 
Joseph  Sills  and  Robert  Smith  to  inspect  the  several  warehouses 
and  premises  in  the  occupation  of  the  defendants,  *  *  pre- 
paratory to  their  being  examined  as  witnesses  upon  interrogatories 
carried  into  the  Master's  office  by  the  plaintiff.  I 

From  this  order  also  the  defendants  appealed  to  the  Lord 
Chancellor. 

t  Smith  V.  Peters  (1876)  L.  R.  20  X  Beg.  Lib.  A.  1818,  fol.  822. 

Eq.  611,  44L.  J.  Ch.  613. 
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The  Solicitor-General,  Sir  Arthur  Piggott,  and  Mr.  WycUt, 
in  support  of  the  appeal : 
The  order  for  inspection  is  unprecedented,  unauthorized  by 
practice  or  principle.  The  Court  has  no  jurisdiction  to  compel 
the  owners  of  houses  to  open  them  for  *the  admission  of  adverse 
witnesses,  undertaking  to  furnish  evidence  against  them  on  the 
question  of  their  value.    *    «    * 

Mr.  WethereU,  and  Mr.  Palmer,  in  support  of  the  orders: 

Upon  principle,  this  Court  possesses  jurisdiction  to  pronounce 
an  order  which  is  necessary  for  administering  the  justice  of  the 
case. 


Ktnaston 

The  East 
l2n>iA  Com- 

PANT. 

Mareh  27. 


[•267] 


[268] 


The  Lord  Chancellor  : 

The  question  is,  whether  the  Vice-Chancellor  was  right  in 
taking  a  step  which  leads  to  giving  liberty,  if  the  Master  should 
think  it  necessary,  to  the  plaintiff  to  appoint  persons  to  examine 
the  warehouses.  On  the  Master's  report  the  propriety  of  the 
order  cannot  be  questioned.  It  may  be  right  that  the  terms  of 
(he  order  should  be  altered,  directing  not  that  witnesses  shall  be 
at  liberty,  but  that  the  East  India  Company  shall  give  them 
liberty,  to  inspect;  and  then  comes  the  question  whether  this 
Court  has  authority  to  make  an  order  on  the  defendant  to  give 
such  liberty  ? 

I  have  found  no  case  in  point,  but  on  principle  I  think  that 
the  Court  has  authority.    ♦    ♦    ♦ 

Having  jurisdiction,  [to  entertain  this  suit]  the  Court  must  in 
course  direct  an  account  of  tithes,  by  directing  an  account  of 
what  is  the  value  of  the  premises  to  be  let ;  and  the  question  is, 
whether  in  such  a  case,  the  Court  must  not  have  the  means  of 
ascertaining,  by  the  inspection  of  witnesses,  the  nature  of  the 
premises,  in  order  to  ascertain  their  value;  and  whether  the  law 
meant  to  leave  it  thus,  that  the  defendants  were  to  state  in  their 
answer  their  opinion,  and  to  send  their  own  surveyor  to  give 
his  opinion  of  the  value,  but  on  the  other  hand,  the  plaintiff  was 
to  be  in  such  circumstances  that  he  could  examine  no  witnesses 
who  knew  with  precision  the  value  of  the  premises  ?    ♦    ♦    ♦ 


April  6. 

[263] 


[264] 
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Ktnaston 

r. 

The  East 
India  Com- 

PAMY. 

[266] 


If  without  this  proceeding  the  Court  must  miscarry,  and  can- 
not attain  the  justice  of  the  case  without  inspection,  my  opinion 
is,  that  on  principle,  it  has  authority  to  order  inspection,  taking 
care  to  impose  as  little  inconvenience  as  possible  on  those  on 
whom  the  order  is  made. 


[The  order  for  inspection  was  accordingly  affirmed.  On 
appeal  to  the  House  of  Lords  this  order  was  affirmed  as  reported 
in  SBligh,  158  by  Lord  Eldon,  L.C.  and  Lord  Bedesdale  on  the 
ground  that  such  order  was  necessary  for  the  purposes  of  justice. 
No  further  report  appears  necessary,  as  the  practice  is  now  estab- 
lished by  the  Rules  of  the  Supreme  Court,  Order  L,  r.  8. — O.A.S.] 


1819. 
May  I. 

Lord 
Bldon,  L.C. 

[276] 


[277] 


[  •278  1 


FRANCKLYN  v.   COLHOUN. 

FEANCKLYN  v.  THOENHILL. 

EUCKER  V.   PINNEY.t 

(3  Swanston,  276—311.) 

A  sequestration  having  issued  for  non-payment  of  money  into  Court, 
an  individual  in  possession  of  a  sum  claimed  by  the  party  against  whom 
the  sequestration  issued,  and  by  a  stranger,  was  ordco^d  to  pay  that  sum 
into  Court. 

Fund  in  Court  detained,  until  the  party  by  whom  it  has  been  paid 
is  secured  against  all  conflicting  claims  to  it. 

On  the  2nd  of  May,  1818,  an  order  was  made  in  the  two  former 
causes,  directing  the  defendant  William  Golhoun,  on  or  before  the 
Ist  of  July  then  next,  to  pay  into  court  to  the  credit  of  those 
causes,  "  the  account  of  monies  belonging  to  the  personal  estate 
of  the  late  defendant  John  Parson,  deceased,"  the  sum  of 
9,900{.  14«.  Id.  being  the  balance  reported  due  from  him,  by  the 
Master's  separate  report  dated  the  5th  of  August,  1816,  in  respect 
of  sums  received  or  retained,  and  not  accounted  for  by  him 
as  trustee  for  John  Parson. 

Golhoun  not  having  obeyed  the  order,  and  being  beyond  the 
jurisdiction  of  the  Court,  the  solicitors  of  Lucy  Groome,  the 
widow  and  sole  acting  executrix  of  John  *Parson,   caused  an 


t  Be  Slade  (1881)  18  Gh.  D.  653,  50  L.  J.  Ch.  729. 
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attachment,  and  all  the  intermediate  processes  of  contempt  to  a  Fbanckltk 
sequestration,  to  be  issued  against  him,  and  also  commenced  an     colhouk. 
action  against  him  *in  the  Court  of  the  Lord  Mayor  of  London,      [  •279  ] 
and  according  to  the  custom  of  the  city,  attached  a  debt  due  to 
him  in  the  hands  of  Daniel  Henry  Bucker,  esquire,  of  Mincing 
♦Lane.      On  the  12th  of  December,  1818,  Mr.  Bucker,  having     [  *280  ] 
pleaded  to  the  attachment  nil  debet^  filed  a  bill  of  interpleader 
against  Frederick  Pinney,  Charles  Pinney,  *Thomas  Groome,      t  *28i  ] 
and   Lucy  his  wife,   and  William  Colhoun,  praying  that  the 
defendants  might  interplead  and  settle  their  claims  in  respect 
of  the  debt,  and  that  the  plaintiff  *might  be  at  liberty  to  bring      [  •282  ] 
the  sum  of  1,8772.  6«.  6d.  the  amount  of  the  debt,  into  Court,  for 
the  benefit  of  the  parties  entitled ;  and  an  injunction.    On  the 
4th  of  February,  *1819,  the  solicitors  of  Mrs.  Groome  received  a      [  •283  ] 
notice  from  the  solicitors  of  Mr.  Bucker,  that  he  intended  to 
proceed  no  farther  with  the  bill  of  interpleader,  but  ♦to  defend      [  •284  j 
the  action  brought  in  the  Lord  Mayor's  Court ;  and  on  the  12th 
of  February,  1819,  they  obtained  a  writ  of  sequestration,  to 
sequester  the  goods  and  effects  of  *W.  Colhoun,  for  non-payment      [  •285  ] 
of  the  money  ordered  to  be  paid  in  by  him,  which,  on  the  follow- 
ing day  they  served  on  Bucker,  with  a  written  notice  that  they, 
as  two  ♦of  the  commissioners  named  in  the  writ,  sequestered  the      [  *286  ] 
sum  of  1,877/.  6ir.  6^.,  admitted  to  be  due  from  him  to  Colhoun, 
and  all  arrears  of  interest,  and  required  payment  ♦of  the  same.      [  *287  ] 
The  writ  of  sequestration,  and  a  similar  notice,  were  afterwards 
served  on  Frederick  Pinney  and  Charles  Pinney.     On  the  2nd  of 
March,   1819,  the  bill  of  interpleader  was  dismissed  on  the 
motion  of  the  plaintiff. 

The  debt  from  Bucker  to  Colhoun  arose  on  a  bond  dated  the       [  288  ]; 
14th  of  February,  1778,  and  executed  by  James  Campbell  and 
three  other  persons,  resident  at  ♦Tobago,  for  securing  to  Colhoun      [  •289  ] 
2,8742.  1«.  5d.  sterling,  with  interest  at  8  per  cent,  from  the  2nd 
of  April,  1778 ;  Bucker  being  the  executor  of  J.  Campbell,  the 
surviving  ♦obligor,  judgment  had  been  obtained  against  him  for      [  *290  ] 
payment  from  the  assets  of  Campbell.     The  amount  due  for 
principal  and  interest  on  the  19th  of  February,  1819,  ♦was  com-      [  ^291  ] 
puted  at  5,4942.  5«.  3d.    The  defendants  Frederick  Pinney  and 
Charles  Pinneyy  claimed  to  be  entitled  to  the  debt,  under  an 
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Frakckltk   &B8igimient  from  Colhoun  to  *their  father  John  Pinney;  the 
CoLHouN.    validity  of  ^hich  was  disputed  by  Mr.  and  Mrs.  Groome. 
[  *292  1  ^  motion  was  now  made  on  behalf  of  Mr.  and  Mrs.  Groome, 

[  *293  1      ^^^  ^^'  Backer  might  be  ordered  to  pay  *into  the  bank  on  or 
before  the  14th  of  May,  the  sum  of  5,494Z.  5ir.  8(2. 


[  296  ]  Mr.  Hart,  for  the  motion.    *     ♦    * 

[  299  ]  Sir  Arthur  Piggott  and  Mr.  Blake,  Mr.  Heald  and  Mr.  Buck, 

against  the  motion.     *    ♦     ♦ 

[  309  ]       Thb  Lord  Ghancbllor  : 

The  true  question  is,  whether  this  chose  in  action,  considering 
it  either  as  the  whole  sum  due  from  Colhoun,  or  only  so  much 

[  ^310  ]  as  exceeds  what  is  due  to  Pinney,  can  be  *taken  by  this  seques- 
tration ;  or  whether  there  must  not  be  some  proceeding  in  aid  of 
the  sequestration?  Speaking  with  the  caution  which  befits  one 
of  a  process  so  unusual,  I  have  supposed  it  to  be  clear,  that 
where  there  is  tangible  property,  the  Court  will  allow  the  seques- 
trators to  lay  their  hands  on  it,  whatever  claims  third  per^ns 
may  have,  and  will  compel  them  to  come  in  pro  interesse  suo  ^ 
but  a  chose  in  action  cannot  be  so  taken;  and  the  question 
arises,  how  are  the  rights  of  third  persons  to  be  decided  ?    It  is 

[*3ii]  generally  done  *by  order;  whether  it  can  be  done  in  a  case 
in  which  the  third  person  does  not  appear,  may  be  another 
question. 

Before  I  decide  this  case,  I  will  refer  to  Simm<ynds  v.  Lord 
Kinnard;  in  the  meantime  Bucker  must  not  part  with  the 
money. 

An  order  was  afterwards  made  for  payment  of  the  money  into 
Court. 
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MATTHEWS  v.  PATJL.t  »«'»• 

(3  Swanrton.  328-341.)  ^-'yM,  28. 

Under  a  will  directing  the  transfer  of  stock  among  all  the  children  of    ^''*''  ^^^' 
the  testatrix's  daughter,  except  an  eldest  son,  a  second  son  having    L^-^ch,  M.R. 
become  the  eldest  living  by  the  death  of  his  elder  brother,  who  survived        C  ^^^  ] 
the  testatrix,  is  not  entitled  to  a  share,  although  an  estate  limited  to  his 
elder  brother  did  not  descend  to  him. 

Ann  Matthews,  by  her  will,  dated  the  81st  July,  1801,  among 
other  things  gave  to  trustees,  all  the  Bank  Stock  of  which  she 
should  be  possessed  at  the  time  of  her  decease,  in  trust  to  pay 
the  dividends  to  the  separate  use  of  her  daughter  Mary,  the  wife 
of  John  Paul  Paul,  for  her  life  ;  and  after  hex  decease,  to  John 
Paul  Paul,  for  his  life ;  and  after  his  decease,  **  upon  trust  that 
they,  the  said  trustees,  do,  and  shall  assign  and  transfer  all  such 
stock  unto,  and  among  all  and  every  the  children  of  my  said 
daughter,  if  more  than  one  (except  an  eldest  son)  equally,  share 
and  share  alike  ;  and  if  but  one,  then  the  whole  to  such  one  or 
only  child ;  the  same  to  be  vested  interests  and  transferrable  at 
their,  his,  or  her  ages  or  age  of  twenty-one  years ;  and  in  the 
mean  time,  and  until  such  children  or  child  shall  attain  such 
age,  from  time  to  time  to  invest  and  improve  their  respective 
share  or  shares  of  the  dividends  of  such  stock  for  such  children 
or  child's  future  benefit  and  advantage  ;  and  in  case  any  such 
children  or  child  shall  die  under  the  said  age,  leaving  any 
children  or  child  lawfully  begotten,  then  the  shares  or  share  of 
every  such  child  so  dying  to  go  unto  or  among  such  their,  his, 
or  her  children  in  like  manner  as  above  mentioned ;  otherwise 
to  go  to  the  survivors  or  survivor  of  the  children  of  my  said 
daughter,  and  to  be  transferable  in  like  manner  as  their  original 
share  thereof;  and  in  case  my  said  daughter  shall  leave  no 
children  or  child  at  her  decease,  or  leaving  such,  they  shall  all 
die  under  the  said  age  of  twenty-one  years  without  children  as 
aforesaid,  then  upon  trust  that  they,  the  said  trustees  do,  and 
shall  assign  and  transfer  all  *such  stock  unto  such  person  and  [  ^329  ] 
persons,  and  for  such  uses,  as  she,  my  said  daughter  (notwith- 

t  Questioned  by  Eat,  J.  in  Dam-      382,  53  L.  J.  Ch.  782. 
vile  T.  Winnington  (1884)  26  Gh.  D. 
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Hattbiiwb   Btanding  any  coverture),  by  any  deed,  &c.  shall  give,  direct, 

Paul.       limit,  or  appoint  the  same ;  and  in  default  of  such  gift,  direction, 

then  in  trust  to  assign  and  transfer  the  same  unto  my  aforesaid 

nephew,  Walter  Matthews,  his  executors,  for  his  and  their  own 

use." 

The  testatrix  then  gave  to  the  same  trustees,  all  the  share  and 
interest  she  should  have  at  the  time  of  her  decease  in  the  5  per 
cent.  Bank  Annuities,  1797  (commonly  called  Loyalty),  and  in 
the  Imperial  Terminable  Annuities ;  '^  In  trust  to  stand  possessed 
of  all  such  annuities,  and  to  receive  the  dividends  or  interest 
thereof  from  time  to  time  as  the  same  shall  become  due  8uid 
payable ;  and  thereupon  to  lay  out  and  invest  the  same  in  the 
purchase  of  o  per  cent.  Annuities,  1797,  or  such  other  stocks 
or  funds  as  they  shall  think  fit,  being  Government  security,  in 
their  names,  and  so  in  like  manner  from  time  to  time,  to  lay  out 
and  invest  all  the  dividends  or  interests  to  be  received  thereon ; 
so  as  all  such  stocks  or  funds  do  thereby  accumulate  until  the 
expiration  of  the  term  for  payment  of  the  Imperial  Annuities ; 
and  thereupon  to  assign  and  transfer  all  such  stocks  or  funds,  as 
well  original  as  accumulated,  unto  and  among  all  and  every  the 
children  of  my  said  daughter,  if  more  than  one  (except  an  eldest 
son),  equally,  share  and  share  alike ;  and  if  but  one,  then  the 
whole  to  such  one  or  only  child,  the  same  to  be  vested  interests 
and  transferable,  and  the  dividends  or  interest  thereof  applied  at 
such  time  or  times,  and  in  such  manner,  and  with  the  like  power 
of  appointment  by  my  said  daughter,  as  is  hereinbefore  mentioned 
and  directed  of  and  concerning  the  Bank  Stock  hereinbefore  given 
in  trust  for  the  benefit  of  the  children  of  my  said  daughter  ;  and 
in  default  of  my  said  daughter  making  any  such  gift,  direction, 

[  *330  ]  ^limitation,  or  appointment  thereof,  in  trust  to  assign  and 
transfer  the  same  unto  my  said  nephew,  Walter  Matthews,  his 
executors,  &c.  to  and  for  his,  and  their  own  use." 

The  testatrix  made  three  codicils  to  her  will,  by  the  second  of 
which,  dated  the  9th  of  March,  1802,  she  devised  to  the  same 
trustees,  the  fee  simple  of  certain  estates  upon  trust,  for  the 
separate  use  of  her  daughter  Mary  Paul,  for  her  life ;  and  after 
her  decease,  **  upon  trust  to  stand  possessed,  as  well  of  the  said 
estate  and  premises,  as  also  of  the  rents  and  profits  thereof  in 
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the  meantime,  to  and  for  the  use,  benefit,  and  behoof,  of  Walter  matthbwb 
Matthews  Paal,  second  son  of  my  said  daughter,.  Mary  Paul,  his  pj,^. 
heirs  and  assigns  for  ever,  and  to  convey  the  same  to  him  upon 
his  attaining  the  age  of  twenty-one  years;  but  if  my  said 
grandson,  Walter  Matthews  Paul,  should  happen  to  die  before 
he  attains  the  said  age,  then  my  said  trustees  are  also  to  stand 
possessed  thereof,  in  trust  to,  and  for  all  and  every  other  the 
children  of  my  said  daughter  who  shall  live  to  attain  the  age  of 
twenty-one  years,  if  more  than  one  (except  an  eldest  son),  their 
heirs  and  assigns,  share  and  share  alike,  as  tenants  in  common, 
and  not  as  joint-tenants ;  and  if  there  should  be  but  one  child, 
then  in  trust  for  such  one  only  child,  his  or  her  heirs  and  assigns 
for  ever,  and  to  convey  the  same  to  them,  him,  or  her  accord- 
ingly ;  and  in  case  my  said  daughter  should  leave  no  children 
or  child  living  at  her  decease,  or  leaving  such,  they  should  all 
die  under  the  said  age  of  twenty-one  years,  then  upon  this 
further  trust,  and  it  shall  be  lawful  for  my  said  daughter,  not- 
withstanding her  coverture,  by  any  deed  or  writing,  <&c.  or  by 
her  last  will,  &c.  to  give  the  same  estate  or  any  part  thereof, 
unto  such  person,  &c. ;  and  in  default  of  such  gift,  <&c.  to  stand 
^possessed  thereof  for  the  sole  use  and  benefit  of  my  said  [  *88i  ] 
daughter,  her  heirs  and  assigns  for  ever.*' 

By  the  third  codicil,  dated  80th  June,  1804,  reciting  that, 
since  the  making  of  her  will,  she  had  become  possessed  of  a 
share  in  the  5  per  cent.  Bank  Annuities,  commonly  called  Navy 
Annuities,  the  testatrix  bequeathed  to  the  same  trustees  the 
share  which  she  then  had  in  the  said  5  per  cent.  Annuities,  and 
such  other  share  as  she  should  have  in  them  at  the  time  of  her 
decease,  upon  the  same  trusts  as  were  declared  in  her  will  of  the 
5  per  cent.  Bank  Annuities,  called  Loyalty,  and  the  Imperial 
Terminable  Annuities. 

The  testatrix  died  in  December,  1805,  being  possessed  of 
TyOOOL  Bank  Stock,  500!.  Imperial  Annuities,  and  4,800Z.  5  per 
cent.  Navy  Annuities,  but  not  of  any  stock  in  the  5  per  cent. 
Bank  Annuities,  1797. 

John  Paul  Paul,  and  Mary  his  wife,  survived  the  testatrix 
and  had  at  the  time  of  her  death  two  sons  and  three  daughters 
living,  Mary  Paul,  John  Paul,  Walter  Matthews  Paul,  Ann  Paul, 

B.B. — ^VOL.  XIX.  p 
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Matthews  and  Harriot  Paul.  John  Paul  the  eldest  son  died  in  October,  1817, 
Paul.  having  attained  the  age  of  twenty-one  years.  Walter  Matthews  Paul 
attained  that  age  in  February,  1818.  Mary  Paul,  who  was  the 
eldest  child,  had  also  attained  that  age,  and  was  married  to 
M.  B.  Napier,  and  by  a  settlement  made  subsequent  to  her 
marriage,  her  interest  in  the  funds  bequeathed  by  the  testatrix 
was  assigned  to  trustees  upon  certain  trusts  for  the  benefit  of 
herself  and  her  husbeind,  and  their  children. 

The  trustees,  under  the  will,  from  time  to  time  invested  the 
dividends  which  became  due  upon  the  Imperial  Annuities  in  the 
[  <*332  ]  purchase  of  5  per  cent.  Annuities,  and  *the  time  for  the  pay- 
ment of  the  Imperial  Annuities  having  arrived  in  1819,  a  bill  was 
filed  by  them  against  Walter  Matthews  Paul,  Mr.  and  Mrs. 
Napier,  their  children,  and  the  trustees  of  their  settlement,  and 
Ann  Paul  and  Harriot  Paul,  for  the  purpose  of  having  the  rights 
in  the  several  funds  ascertained. 

John  Paul,  the  eldest  son,  was  tenant  in  tail  of  a  considerable 
estate,  which,  on  his  death,  did  not  descend  to  his  brother 
Walter  Matthews  Paul,  but  was  devised  by  him,  after  suffering  a 
recovery,  to  his  father. 

Mr.  Agar^  and  Mr.  Rose,  for  the  defendant  W.  M.  Paul : 

The  defendant  is  not  an  eldest,  but  by  the  death  of  his  elder 
brother  has  become  an  only,  son.  In  construing  the  words  elder 
and  younger,  the  Court  has  proceeded  on  the  principle,  that  all 
are  to  be  considered  as  younger  children  except  the  son  who 
actually  takes  the  family  estate  and  becomes  the  head  of  the 
family.  Duke  v.  Doidge,\  Lord  Teynham  v.  Webb,l  It  is  for 
this  reason  that  an  eldest  daughter  is  permitted  to  take  as  a 
younger  child,  Beale  v.  BeaU,^  Heneage  v.  Hunloke.\\  A 
younger  son  can  incur  no  forfeiture  of  his  rights  in  that  character 
under  a  settlement,  by  the  mere  death  of  8Ui  elder  brother, 
unless  the  estate,  the  title  to  which  alone  excluded  the  elder 
from  the  benefits  conferred  on  the  other  children,  descends  to 
the  younger  son.    Nor  is  even  the  rule  so  limited  applicable  to 

t  2  Yes.  Sen.  203.  §  1  P.  Wms.  244. 

X  Id.  198.  II  2  Atk.  456. 
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provisioiiB  made  by  any  one  not  a  parent,  or  in  loco  parentis,    Matthews 
Hall  V.  Hewer  A    The  bequest  here  is  by  a  grandmother  in  the       paul. 
life  of  the  father. 

The  shares  to  which  the  children  were  entitled  have  yested  at  L  338  ] 
the  death  of  the  testatrix,  the  time  of  payment  not  being 
annexed  to  the  substance  of  the  gift.  Monkhouse  v.  Holme. X 
At  least  they  must  have  vested  when  the  eldest  daughter  attained 
twenty-one  in  the  life-time  of  John  Paul.  The  share  of  Walter 
Matthews  Paul  was  therefore  vested  in  him  prior  to  the  death  of 
his  brother,  and  could  not  by  that  event  be  devested.  Oraham 
V.  Lord  Londonderry,^  Driver  v.  Frank.\\  In  Tr afford  v- 
Ashton,^  a  second  son  was  allowed  to  take,  although  not  bom 
till  after  the  death  of  the  eldest. 

Mr.  Wilhrdham,  Mr.  Hart,  and  Mr.  WiUiams,  for  the  other 
defendants : 
*  *  When  the  elder  brother  died,  the  time  of  division  was 
not  arrived,  and  Walter  was  then  under  age ;  his  share  therefore 
could  not  have  been  vested,  and  when  he  attained  twenty-one  he 
was  the  eldest.  But  the  time  of  vesting  is  not  very  material ; 
for  the  principle  is,  that  he  who  claims  as  younger  son,  must 
sustain  that  character  *when  he  applies  for  payment.    *     *     *      [  'ss*  ] 

The  Master  of  thb  Bolls  : 

The  cases  where  this  rule  has  been  adopted  have  arisen  on  gifts 
by  parents,  or  persons  in  loco  parentis.  In  general,  the  estate 
passing  to  the  eldest  son  has  been  in  the  power  of  the  persons 
making  the  provision  for  the  younger  children,  and  the  same 
instrument  has  comprised  the  estate  and  the  provision.  Has 
the  rule  ever  been  applied  to  portions  given  by  a  stranger,  who 
merely  contemplated  the  chance  of  property  descending  to  the 
eldest  son,  as  representative  of  the  family  ? 

Argument  for  the  defendants  resumed : 

It  is  difficult  to  define  exactly  what  is  meant  by  standing  in 

t  Amb.  203;  See  7  B.  B.  376  ||  Id  B.  B.  385  (3  M.  &  S.  25;  6 
(10Ve8.174).  Pri.  41). 

}  1  Br.  C.  C.  298.  f  2  Vem.  660. 

§  Cited  2  Yes.  Sen.  199. 

p  2 


212  1819.     CH.    8  BWANSTON,  884—886.  [b.h. 

Mattbswb    loco  parentis.    In  Teynham  v.  Webb,\  the  appointment  was  made 
Pauu       by  ft  grandmother,  and  Lord  Habdwiokb  said  he  should  construe 
it  as  if  it  had  been  in  a  marriage  settlement. 

[They  also  cited  the  cases  of  Godfrey  v.  Davis,l  Lady  Lincoln 
v.  Pelham,^  Radcliffe  v.  BueldeyyW  and  other  cases.] 

[  886  ]  Mr.  Whitmark,  for  the  trustees. 

July  29.        ThB  MaSTBB  OF  THB  BOLLS  : 

The  questions  in  this  case  arise  on  the  claim  made  by  the 
defendant  Walter  Matthews  Paul  to  a  fourth-part  of  the  funds, 
which  pass  by  the  will,  insisting  that  though  he  is  now  become 
the  only  son,  and  may  therefore  be  said  to  be  the  eldest,  yet  that 
as  he  was  at  the  date  of  the  will,  and  at  the  death  of  the  tes- 
tatrix, the  second  son,  he  is  entitled  to  a  share  as  a  younger 
child.  On  the  other  side,  it  is  contended  that  he  is  excluded,  by 
the  fact  of  having  become,  whatever  he  might  once  have  been, 
the  eldest  son. 

The  fund  which  the  Court  is  now  required  to  distribute  con- 
sists of  the  Imperial  Annuities,  and  the  5  per  cent.  Stock, 
belonging  to  the  testatrix ;  the  latter  disposed  of  by  the  codicil ; 
the  former  by  the  will.  They  are  to  be  transferred  at  the 
expiration  of  the  term  for  payment  of  the  Imperial  Annuities, 
which  occurred  in  May  last ;  and  by  the  express  declaration  of 
the  will,  the  fund  was  then  to  be  transferred  to  all  the  children 
of  Mary  Paul,  except  an  eldest  son.  There  is  therefore  an  express 
exclusion  of  any  person  sustaining  the  character  of  an  eldest 
son ;  and  the  trustees  are  forbid  to  assign  any  part  to  him.  It 
is  observable  that  the  distribution  of  the  property  is  to  be 
effected  at  a  future  time ;  part  at  the  death  of  the  survivor  of 
the  father  and  mother,  and  part  at  the  termination  of  the 
annuities,  about  eighteen  years  from  the  date  of  the  will.  There 
is  thus  a  prospective  direction  to  divide  the  property  among  the 
children,  with  an  express  exclusion  of  an  eldest  son. 
[  336  ]  The  only  fact  then  requisite  to  be  ascertained  for  the  true  con- 

struction of  the  will,  is  the  period  at  which  the  phrase  ''an 

t  2  Yes.  Sen.  198.  §  7  E.  R  370  (10  Yes.  166). 

I  6  B.  B.  204  (6  Yes.  43).  ||  7  B.  B.  383  (10  Yes.  195). 
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eldest  son  "  is  to  be  applied  to  this  family — a  phrase  capable  of  Matthbws 
a  change  in  its  application  by  circumstances ;  and  the  individuals  paul. 
to  take  or  to  be  excluded  being  identified,  not  by  name,  but  by 
character.  The  persons  to  take  are  the  children  of  the  daughter  ; 
the  person  to  be  excluded,  is  he  who  bears  the  character  of  an 
eldest  son.  The  single  question,  at  what  period  is  that  character 
to  be  ascertained? 

For  that  purpose  three  different  times  may  be  proposed ;  the 
date  of  the  will,  the  death  of  the  testatrix,  and  the  time  when 
the  fund  is  directed  to  be  distributed.  Without  adverting  to  the 
numerous  cases  that  have  been  cited,  all  which  I  have  read,  a 
few  clear  principles  deducible  from  them  will  enable  the  Court  to 
resolve  this  case;  the  fact  being  indisputable  that  Walter 
Matthews  Paul,  though  now  the  eldest  son,  was  not  always 
such.    ♦    •    ♦ 

On  no  principle  can  the  terms  be  confined  to  the  date  of  the  [  ^7  ] 
will.  The  fund  being  distributable  at  a  future  time,  on  general 
reasoning,  every  child  coming  into  existence  before  the  period  of 
distribution  would  be  entitled ;  to  that  period,  and  not  to  the 
date  of  the  will,  must  be  applied  the  words  entitling  those  who 
take ;  to  the  same  period  must  be  applied  the  terms  of  exclusion. 
Both  classes  of  expressions  refer  to  future  events. 

The  second  period  proposed  is  the  death  of  the  testatrix ;  and 
it  is  contended,  on  the  part  of  the  defendant  ^Walter  Matthews  [  *388  ] 
Paul,  that  at  that  time  the  property  vested  in  interest,  though 
not  in  enjoyment,  in  all  the  children  except  the  eldest  son ;  and 
that  Walter  Matthews  Paul,  not  being  then  the  eldest  son,  was 
not  excluded,  but  his  share  vested,  and  was  not  subject  to  be 
devested.  This  question  depends  on  the  construction  of  the 
words  in  the  latter  clause,  declaring  that  the  interests  given  to 
the  children  shall  be  vested  interests,  and  transferable  at  twenty- 
one. 

[His  Honour  after  discussing  the  contents  of  the  will,  said :] 

It  is  clear  from  the  immediate  words,  and  from  the  context,       [  ss9  ] 
that  the  shares  could  not  vest  till  one,  at  least,  of  the  children, 
attained  twenty-one. 

These  considerations  dispose  of  the  question  as  to  the  second 
period.    What,  indeed,  should  induce  the  testatrix  to  select  the 
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Matthbwb  time  of  her  death  for  determining  who  was  to  be  excluded  as  an 
Paul.  ^^^^^  ^^  ?  None  were  to  take  at  that  time.  Her  purpose  was, 
for  some  reason,  to  exclude  the  person  who  sustained  the 
character  of  eldest  son,  from  participating  in  her  bounty.  The 
period  of  distribution,  therefore,  must  be  that  to  which  the  ex- 
clusion refers.  The  Court  cannot  indulge  in  conjectures  what 
her  reason  might  have  beei^ ;  the  probability  is,  that  the  eldest 
son  was  otherwise  provided  for ;  but  I  think  it  unnecessary  to 
consider  that  point.  Whatever  her  reason  was,  it  applied  gener- 
ally to  exclude  an  eldest  son  from  the  division ;  and  the  period 
for  ascertaining  the  individual  who  sustained  that  character,  was 
the  period  of  that  distribution  from  the  benefit  of  which  it  was 
a  cause  of  exclusion.  In  all  cases  of  legacies  payable  to  a  class 
of  persons  at  a  future  period,  the  constant  rule  has  been,  that 
all  persons  coming  into  esse  and  answering  the  description  at 
the  period  of  distribution,  shall  take ;  and  the  same  rule  must 
be  applied  to  persons  excluded.  There  cannot  be  one  time  for 
ascertaining  the  class  of  those  who  are  to  take,  and  another  for 
[*340]  ascertaining  the  character  which  ^excludes.  This  rule  of  re- 
ferring to  the  future  period  of  distribution  being  established  by  a 
long  series  of  authorities,  the  Court  must  adopt  that  period,  and 
not  alter  the  state  of  the  will,  or  the  death  of  the  testatrix,  unless 
expressly  appointed  as  the  time  of  distribution.  In  the  present 
case,  the  period  is  fixed  beyond  doubt,  the  trustees  are  directed 
to  suffer  the  funds  to  accumulate  until  the  termination  of  the 
Imperial  Annuities ;  that  time  arrived  in  May,  1819 ;  and'that 
is  the  period  to  be  regarded  for  ascertedning  the  individuals 
excluded :  there  is  no  doubt  that  Walter  Matthews  Paul  then 
sustained  the  character  of  an  eldest  son;  and  if  the  trustees  were 
now  to  assign  any  part  to  him,  they  would  act  in  direct  con- 
tradiction to  the  terms  of  the  will. 

[After  observing  that  it  was  not  necessary  to  refer  to  former 
cases.  His  Honour  concluded  as  follows :] 

On  both  principles,  then,  I  think  that  Walter  Matthews  Paul 

[  *84i  ]  is  excluded  from  a  share ;  first,  on  the  general  Aground,  first, 
that  the  testatrix  looked  forward,  to  a  future  period,  for  the 
classes  of  those  who  were  to  take  or  to  be  excluded,  and  that,  at 
that  period,  this  defendant  sustains  the  character  which  excludes, 
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and  could    not  be   admitted  without  contradicting  the  will ;    Matthkwb 
secondly,  because,  even  had  the  words  been  more  favourable       vattl. 
for  the  argument  that  he  takes  a  vested  interest,  yet  that  a 
tacit  condition  was  annexed  to  the  gift  devesting  it,  in  the 
event  of  the  character  of  exclusion  devolving  on  one  in  whom  it 
had  vested. 

Gases  of  hardship  may  be  put  both  ways.  Undoubtedly  on 
this  construction,  a  younger  son  becoming  elder,  may  be  excluded 
from  the  provision  made  for  younger  children  without  being 
otherwise  provided  for.  On  the  other  hand,  he  might,  as  elder 
son,  take  the  principal  estate,  and  as  younger,  share  the  portions 
of  his  sisters.  But,  without  considering  imaginary  cases,  the 
Court  must  proceed  on  general  principles.  The  present  is  one 
of  the  strongest  cases  that  has  occurred  against  the  claim  of  the 
second  son ;  the  use  of  the  indefinite  article  necessarily  refers 
the  description  to  a  future  period. 

Declare  that  the  defendant,  Walter  Matthews  Paul,  is  not 
entitled  to  any  part  of  the  7,000Z.  Bank  Stock,  and  4,800Z.  5  per 
cent.  Navy  Annuities,  and  the  6  per  cent.  Annuities  purchased 
with  the  produce  of  the  Imperial  Annuities. 


216  1818.    CH.    8  SWANSTON,  865—874.  [b.r. 


1818.  WHITEHOUSE  v.  PARTEIDGE.f 

Auff^  17.  ^3  Swanston,  365—380.) 

Lord  An  injonotion  to  restrain  an  extent  haying  been  granted  by  the 

Bldon,  L.C.  Vice-Chancellor  upon  terms  of  paying  the  money  in  question  into  a 

[  366  ]  banking-house  within  a  month,  the  Lord  Chancellor,  on  the  motion  of 

the  defendant,  and  evidence  of  threats  of  the  plaintiff  to  leaye  the 
kingdom,  refused  a  writ  of  ne  exeat  regno,  but  ordered  that  the  injunc- 
tion should  be  diasolved,  unless  the  money  was  paid  within  three  days ; 
and  intimated  a  doubt  of  the  jurisdiction  of  the  Court  to  eojoin  against 
an  extent. 

The  Court  acts  on  evidence  of  intention  to  go  abroad,  without  regard 
to  denial. 

After  an  injunction  and  order  for  payment  of  money  into  Court  at  a 
future  time,  on  a  threat  of  going  abroad,  the  Court  orders  instant 
payment  of  the  money,  or  diasolves  the  injunction. 

The  Crown  is  not  subject  to  the  equity  of  using  its  securities  for  those 
secondarily  liable  to  pay,  against  those  primarily  liable. 

In  general,  the  writ  of  ne  exeat  regno  can  be  issued  only  for  an  equit- 
able debt  actually  payable. 

[In  this  case  the  plaintiff  had  obtained  from  the  Vicb-Chak- 
GBLLOB  an  injunction  to  restrain  the  defendant  from  enforcing 
payment  of  a  disputed  debt,  by  extent.  Such  injunction  was 
afterwards  continued  upon  the  terms  of  the  plaintiff  securing 
the  amount  of  the  debt  within  a  month.  The  plaintiff  had 
threatened  to  abscond  without  securing  the  debt,  whereupon  the 
defendant  applied  ex  parte  to  the  Lord  Chancellor  j  for  a  writ  of 
ne  exeat  against  the  plaintiff  and  that  the  injunction  might  be 
dissolved.] 

[374]       Thb  Lord  CHANCBLLoa: 

The  defendant  represents  himself  to  have  paid  700Z.  as  surety 
for  the  amount  of  exchequer  bills  advanced  to  the  plaintiffs,  and 
to  be  therefore  entitled  to  the  Grown  process  for  compelling  re- 
payment; and  the  bill  seeks  to  restrain  those  proceedings. 
Assuming  that  an  injunction  might  be  granted,  still,  according 
to  the  rules  and  practice  of  the  Court,  its  interposition  must  be 
governed  by  the  circumstances  of  the  case.  The  Vicb-Ghangbllor 

t  8ohey  Y.  flfoftey  (1873)  L.  E.  15  J  The  Vioe-Chanoellor's  Court  be- 

£q.  201,  42  L.  J.  Oh.  271 ;   and  see     ing  oloeed  for  the  vacation, 
the  note  11  B.  B.  p.  212.--0.  A.  S. 
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thinking  that  the  money  ought  to  be  paid  into  Court,  allowed  for  Whitbhousb 
that  purpose  a  month,  which,  if  there  is  no  apprehension  of  the   pabtridos. 
party  going  abroad,  is  a  reasonable  time ;   but  if  there  is  an 
affidavit  of  declarations  and  ^threats  that  he  will  go  abroad,  I      [  *d75  ] 
should  pay  no  regard  to  an  affidavit  denying  that  intention. 
Evidence  of  a  threat  is  that  on  which  the  Court  acts,  notwith- 
standing denial ;    and  reasonably ;   because  one  who  designs  to 
leave  the  kingdom  for  the  purpose  of  defrauding  his  creditors, 
will  not  scruple  to  deny  that  design. 

If  the  Court,  having  granted  time  for  payment  of  money,  is 
satisfied  before  the  time  arrives  that  the  party  is  going  abroad  to 
prevent  payment  of  the  money,  it  will  undoubtedly  interpose ; 
whether  by  issuing  a  writ  of  ne  exeat  regno,  or  by  dissolving 
the  injunction,  unless  immediate  payment  is  made,  may  be  a 
question. 

An  objection  to  the  motion  for  dissolving  the  injunction  is, 
that  it  asks  a  reversal  of  the  Vigb-Chancbllob's  order ;  and  an 
objection  to  the  application  for  a  writ  of  ne  exeat  regno  is,  that 
the  sum  of  money  which  it  seeks  to  secure,  though  due,  is  not 
yet  payable ;  but  if  between  the  date  of  an  order  for  an  injunc- 
tion, and  payment  of  money  into  Court  at  a  future  time,  and  the 
arrival  of  that  time,  there  is  a  substantial  threat  that  the  party 
who  ought  to  pay  will  go  abroad,  the  practice  of  the  Court  is  to 
order  him  to  pay  the  money  instanter,  or  to  dissolve  the  injunc- 
tion. 

In  this  case  there  certainly  should  be  no  injunction  without 
securing  the  money. 

Let  notice  of  motion  be  given. 

Notice  having  been  given,  the  motion  was  now  renewed.  Aug.  17. 

Mr.  PhiUimore  for  the  motion. 
Mr.  WethereU  and  Mr.  Rose,  against  the  motion.    *    *    *        [  376  ] 

Thb  Lobd  Chancbllob: 

The  question  is,  whether,  an  order  having  been  made  for  an 
injunction  and  payment  of  money  into  Court  within  a  month, 
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Whitbhoubb  there  is  reason  to  believe  that  the  party  intends  to  take  advan- 
Pabtbidoe.  tage  of  that  order  for  the  purpose  of  defeating  it  ? 

I  recollect  no  instance  of  injunction  against  an  extent ;  but 
without  entering  into  that  general  question,  I  should  have  felt  a 
great  difficulty  in  issuing  this  injunction,  unless  the  money  had 
been  secured.  The  Crown  has  the  process  of  extent  against  all 
debtors,  and  happens  not  to  be.  bound  by  that  equity  which  binds 
every  other  creditor  to  make  use  of  his  securities  for  those  who 
are  secondarily  liable  to  pay,  against  those  who  are  liable 
primarily,  t  *  *  * 
[377]  I  have  no  hesitation  in  saying  that  if  I  had  granted  this 

injunction,  I  should  have  ordered  payment  of  the  money  into 
Court.  I  apprehend  that  it  was  part  of  the  system  under  which 
these  loans  were  obtained,  that  persons  becoming  sureties,  if  the 
Grown  did  not  choose  to  employ  the  prompt  remedies  provided 
by  the  Acts  of  Parliament,  should  themselves  be  entitled  to 
resort  to  them. 

When  the  application  was  made  for  a  writ  of  ne  exeat  regno,  I 
was  much  struck  by  the  difficulties  which  presented  themselves. 
The  writ  can  be  issued  only  on  an  equitable  debt,  with  the  single 
exception,  I  think,  of  a  balance  of  account^  on  which  an  action 
may  be  maintained  ;t  and  it  can  be  issued  only  on  an  equitable 
debt  then  due  and  payable.  I  recollect  a  scandalous  instance  of 
advantage  taken  of  that  rule ;  a  creditor  having  given  time  to 
his  debtor  from  the  Ist  of  January  to  the  1st  of  July,  in  the  last 
week  in  June  the  debtor  thought  proper  to  attempt  to  leave  the 
kingdom  ;  and  on  great  consideration  this  Court  decided  that  it 
could  not  grant  the  writ.  If,  therefore,  the  Yigb-Chancbllob 
[  *378  ]  *has  thought  proper  to  render  the  debt  no  longer  demandable  at 
law  until  there  should  be  disobedience  to  his  order,  and  that 
order  renders  it  not  demandable  in  equity  before  the  end  of  a 
month,  there  would  be  great  difficulty  in  extending  this  high 
prerogative  writ,  which  has  been  already  extended  far  enough, 
to  embrace  this  case. 

t  The  Attorney 'General  y.  Reehy,  of  the  Crown,  becomes  entitled  to 
Hardr.  378,  the  eighth  chapter  of  the  Crown  process  against  the  piin- 
Magna  Charta   having   receiyed   a  cipal.    Anon.  Sayile,  30,  pi.  72. 
restrictiye    oonstmction ;    but    the  %  And  of  arrears  of  aUmony  de- 
surety,  after  satisfaction  of  the  debt  creed. 
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I  shall,  therefore,  consider  the  application  as  made  not  for  a  Whitehoube 
writ  of  ne  exeat  regno,  but  for  an  order  that  the  money  which   partbidok. 
was  to  have  been  paid  within  a  month,  may  be  secured  by  earlier 
payment,  or  that  the  injunction  may  be  dissolved.     On  the  pre- 
sent occasion  I  must  take  the  order  of  the  Yigb-Chancellob  to 
be  right,  for  I  am  not  now  called  on  to  re-hear  it.    *    *    * 

The  Court  ought  to  feel  no  inclination  to  extend  the  application  [  379  ] 
of  the  high  prerogative  writ  of  ne  exeat  regno ;  I  think  that  it 
has  been  granted  on  grounds  which  ought  not  to  be  enlarged  by 
subsequent  decisions.  If  men  will  not  take  from  their  debtors 
security  enabling  them  to  proceed  at  law,  they  must  abide  by 
the  consequences. 

I  am  clearly  of  opinion  that  the  present  circumstances  of  this 
case  require  more  prompt  payment.  Let  the  injunction  be 
dissolved,  unless  the  money  is  paid  into  the  banking-house  on 
the  20th  of  this  month.    *    *    * 


Ex  PAKTE  CHADWIN,  In  re  CHADWIN.f  wn. 

(3  Swanston,  380—391.)  ^*^"  ^' 

1818. 
A  testator  having  directed  his  trustees  and  ezeoutors,  after  sale  of  his       ^      ^'g, 

estates,  to  stand  possessed  of  the  money  arising  from  the  sales,  upon         L 

trust,  in  the  first  place,  to  invest  400/.  in  trust  ior  his  wife  for  life  in         Lord 
bar  of  dower,  and  after  her  death  for  W.  C. ;  and  upon  farther  trust,    Bldon,  L.C. 
out  of  the  residue  of  the  money,  to  invest  400/.  in  trust  for  J.  B.  for        [  380  ] 
Hfe,  and  after  his  death  for  his  children ;  and  upon  farther  trust  to  pay 
other  sums  to  persons  named ;  and  having  bequeathed  the  residue  of  his 
estate  to  W.  0. ;  and  the  only  acting  executor  having  made  no  invest- 
ment on  the  trusts  of  the  will,  but  having  paid  interest  on  the  two  sums 
of  400/.  to  the  respective  legatees,  and  applied  the  assets  to  his  own 
use,  and  afterwards  become  bankrupt ;  it  was  held,  that  by  that  dealing 
the  two  legatees  had  waived  whatever  priority  the  will  might  have  given 
to  them ;  and  the  dividends  payable  on  the  whole  sum  proved  under  the 
oomnnssion  against  the  executor  in  respect  of  the  testator's  estate,  was 
divided  among  the  pecuniary  legatees  and  the  residuary  legatee,  in  the 
proportion  of  the  amount  of  their  legacies,  and  of  the  residue,  as  it  was 
computed  at  the  death  of  the  testator,  with  interest  on  each. 

WiLLiAH  Bob,  by  his  will  dated  the  11th  of  January,  1804, 
and  duly  executed  to  pass  real  estates,  after  directing  that  all 

t  Baker  v.  Farmer  (1868)  L.  E.  3  Ch.  537,  640. 
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Bz  parte  his  just  debts,  and  funeral  and  testamentary  expenses,  should  be 
in  ra  '  pc^d  out  of  his  real  and  personal  estate,  devised  and  bequeathed 
Chadwin.  ^q  George  Chadwin,  his  brother-in-law,  and  Thomas  Dakin,  all 
his  real  and  personal  estate  to  them,  their  heirs,  &c.  upon  trust 
to  sell,  with  a  direction  that  their  receipts  should  be  sufficient 
discharges ;  and  upon  farther  trust,  and  he  directed  his  trustees 
in  the  first  place,  to  place  out  at  interest  the  sum  of  4001.,  on 
mortgage  or  Government  security,  the  interest  to  be  paid  to  the 
testator's  widow  half-yearly  during  her  life,  in  bar  of  dower ; 
and  immediately  after  her  decease  he  bequeathed  the  said  sum 
to  his  nephew  William  Chadwin ;   and  upon  farther  trust,  out 

[  *38i  ]  *of  the  residue  of  the  money  to  arise  from  the  sale  of  his  estate 
and  effects,  to  discharge  all  his  debts,  funeral  and  testamentary 
expenses,  and  the  expenses  of  the  trust,  and  subject  thereto,  on 
trust  to  place  out  at  interest  the  farther  sum  of  4002.  upon 
mortgage  or  Government  security;  the  annual  interest  to  be 
paid  to  his  brother  John  Boe  during  his  life,  and  immediately 
after  his  decease,  the  said  sum  to  be  called  in  and  divided  among 
the  children  of  John  Boe  equally ;  and  on  farther  trust  out  of 
the  residue  of  the  money  to  arise  from  the  sale,  to  pay  to  each 
of  the  testator's  nephews  lOOZ.,  and  to  each  of  his  nieces  501., 
when  they  should  attain  twenty-one ;  and  the  residue  of  his 
estate  he  gave  to  his  nephew  William  Chadwin,  and  appointed 
Greorge  Chadwin  and  Thomas  Dakin  executors. 

Dakin  having  renounced  probate,  the  will  was  proved  in 
March,  1804,  by  George  Chadwin,  who  sold  the  testator's 
estates,  and  paid  his  debts  and  funeiral  and  testamentary 
expenses ;  and  instead  of  investing  the  residue  according  to  the 
trusts  of  the  will,  employed  it  in  trade,  and  in  the  purchase  of 
a  real  estate  for  his  own  benefit.  Interest  on  the  sum  of  4001. 
was  paid  to  the  testator's  widow  to  the  25th  of  March,  1812, 
and  interest  on  the  like  sum  was  paid  to  the  testator's  brother 
John  Boe  to  the  same  time ;  and  two  of  the  testator's  nieces 
received  the  legacies  bequeathed  to  them. 

In  July,  1811,  a  commission  of  bankrupt  was  issued  against 
George  Chadwin  the  executor. 

Soon  after  the  bankruptcy,  William  Chadwin,  the  nephew  and 
residuary  legatee  of  the  testator,  presented  a  petition,  on  which 
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an  order,  dated  the  16th  of  April,  1818,  was  made,  directinff  a  Bx  parte 
reference  to  the  commiBsioners  to  take  an  account  of  the  assets  in  le  ' 
of  the  testator  ^possessed  by  the  bankrupt,  and  how  he  had  ^^^^' 
applied  and  disposed  thereof,  and  what  remained  due  from  him 
on  account  thereof  at  the  time  of  the  bankruptcy,  and  the 
petitioner  was  to  be  at  liberty  to  prove  such  sum  as  should  be 
found  due  upon  the  account  directed ;  and  it  was  ordered  that 
the  assignees  should  pay  the  respective  dividends  which  should 
be  declared  upon  the  amount  of  such  proof,  (the  amount  of  such 
respective  dividends  so  to  be  paid  from  time  to  time,  to  be 
verified  by  affidavit,)  into  the  Bank,  with  the  privity  of  the 
Accountant-General  of  the  Court  of  Chancery,  in  trust  in  this 
matter,  to  be  placed  to  the  account  of  the  personal  estate  of  the 
testator,  subject  to  farther  order ;  with  liberty  for  the  petitioner 
and  all  other  parties  interested  under  the  said  testator's  will, 
to  apply  as  they  should  be  advised ;  and  it  was  ordered  that 
the  costs  of  the  application  should  be  paid  to  the  petitioner. 

By  virtue  of  this  order  the  petitioner  proved  a  debt  of 
3,185/.  5s.  lid.  under  the  commission;  and  two  dividends 
thereon,  amounting  to  1,81SZ.  IBs.  Id.,  were  paid  into  the  Bank. 

William  Chadwin  then  presented  another  petition,  stating 
that  the  testator's  widow  and  her  second  husband  had 
assigned  to  him  her  interest  in  the  sum  of  400Z. ;  that  the 
testator's  brother  John  Boe  was  still  living,  having  four 
children,  three  of  whom  were  infants ;  that  Thomas  Boe,  another 
brother  of  the  testator,  was  also  living,  having  one  child,  an 
infant ;  that  the  petitioner  was  the  eldest  son  of  Elizabeth 
Chadwin,  the  sister  of  the  testator,  who  had  five  other  children, 
the  testator  having  no  other  brother  or  sister;  and  that  the 
petitioner  had  thus  become  entitled  to  the  present  interest  in 
the  whole  of  the  legacy  of  400Z.,  and  also  to  the  legacy  of  lOOL 
as  one  of  the  testator's  nephews,  and  *to  all  the  residue  of  the  [  *383  ] 
testator's  estate  after  payment  of  his  debts  and  legacies;  and 
submitting  that  the  legacy  of  400Z.  was  by  the  will  a  primary 
charge  on  the  produce  of  the  sale  of  the  testator's  estates,  and 
that  the  petitioner  was  entitled  to  be  paid  the  same  in  full,  out 
of  the  sum  of  1,S1SL  IBs.  Id. 

The  petition   prayed,   a  declaration  that   the  petitioner  was 
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Ex  parte  entitled  to  be  paid  the  legacy  of  400Z.  with  interest,  from  the 
^^^tn^^'  25th  of  March,  1812,  in  full,  and  payment  thereof,  out  of  the 
Chadwin.  g^jjj  qI  1,818Z.  18«.  7d.,  and  an  account  of  what  was  due  to  him 
for  principal  and  interest,  and  payment  of  the  residue  of  that 
sum  among  the  petitioner  and  the  other  legatees,  according  to 
their  several  priorities,  in  part  satisfaction  of  their  legacies ;  or, 
if  the  Lord  Chancbllob  should  be  of  opinion  that  the  petitioner 
was  not  entitled  to  be  paid  the  sum  of  400Z.  in  full,  then  that 
an  account  might  be  taken  of  the  clear  amount  of  the  testator's 
estate  at  the  time  of  his  death,  and  of  the  amount  of  the  clear 
residue  that  would  have  remained  of  that  estate,  after  paying 
all  his  debts,  funeral  and  testamentary  expenses  and  legacies,  if 
the  same  had  in  fact  been  paid,  and  that  the  several  legacies 
given  by  the  will,  and  the  amount  of  the  said  residue,  might 
be  ordered  to  abate  proportionally;  and  that  the  sum  of 
1,818{.  16s.  Id.  might  be  apportioned  among  the  petitioner  and 
the  several  other  legatees,  in  proportion  to  the  amount  of  their 
several  legacies,  and  of  the  said  residue. 

The  Master,  on  another  petition  by  the  same  petitioner, 
having  reported  that  all  the  debts  of  the  testator  were  paid,  in 
March,  1817,  William  Chadwin  presented  a  farther  petition, 
praying  the  confirmation  of  that  report,  and  that  the  original 
petition  might  be  farther  heard. 

iai7.  The  case  was  argued  by  Sir  Samuel  RomiUy  and  Mr.  Stephen, 

Aug.  1.       Mr.  Home^  and  Mr.  Hose. 


[384] 


The  cases  cited  were  Dyose  v.  Dyose,\  Fanner eau  v.  Poyntz^t 
and  Humphreys  v.  Humphreys.^ 


1818.        Thb  Lobd  Chancbllob: 

..1-  '  This  petition  prays  payment,  not  out  of  the  testator's  estate, 
but  out  of  dividends  declared  on  the  amount  due  to  the  testator's 
estate  from  the  peirty  who  has  become  bankrupt,  and  claims  a 
proportionate  abatement  among  the  pecuniary  legatees  and  the 
residuary  legatee. 

t  1  P.  Wme.  305.  §  2  Cox,  184.    See  Judgment,  pa»<. 

t  1  Br.  C.  G.  472  (eee  11 B.  B.  236).      p.  225. 
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The  first  part  of  this  petition,  which  prays  that  the  legacy  of      Bz  parte 
400^.,  the  entire  interest  in  which  the  petitioner  has  acquired  by        in  re    ' 
assignment  from  the  testator's  widow,  may  be  paid  in  full,     C^-*^^^'^- 
preferably  to  all  the  other  legacies,  is  founded  on  the  passage  in 
the  will,  directing  the  trustees,  "  in  the  first  place,"  to  invest 
that  sum  ;  and  on  the  expressions  which  precede  the  subsequent 
bequests,  "  upon  further  trust,  out  of  the  residue  of  the  money," 
to    pay  debts  and    funeral    and  testamentary  expenses,   and 
"  subject  thereto  and  on  trust,"  to  invest  other  sums ;   and  it 
was  insisted  in  the  argument,  that  these  expressions  manifest  an 
anxiety  in  the  testator,  that  the  sum  to  be  invested  for  the 
benefit  of  his  wife  should  have  priority  even  over  the  payment  of 
his  debts.    Each  legacy  in  succession  is  given  out  of  the  residue ; 
which,  it  has  been  properly  contended,   means  what  remains 
after  the  prior  application  of  the  fund. 

Under  the  ulterior  bequests  infants  are  interested,  *and  a  [  *386  ] 
considerable  question  arises  how  far  their  rights  can  be  bound 
by  an  order  on  a  petition  in  the  bankruptcy  of  the  executor ; 
such  an  arrangement  may  be  beneficial  to  them,  but  it  appears 
to  me  that  it  can  hardly  be  said  that  the  Court  can  so  bind 
them.  The  question,  whether  by  reason  of  the  deficiency  of  the 
estate,  not  only  the  pecuniary  legatees  should  abate  among 
themselves,  but  a  computation  should  be  made  of  what  would 
be  coming  to  the  residuary  legatee,  and  he  should  be  considered 
on  the  footing  of  a  pecuniary  legatee  to  that  amount,  and  an 
abatement  be  made  among  them  all,  is  extremely  difficult,  and 
ought  to  be  made  the  subject  of  a  bill,  did  not  the  small 
amount  of  the  fund  render  it  advisable  to  obtain  a  decision  in 
this  way,  rather  than  to  institute  a  suit,  which  would  absorb  the 
estate. 

If  there  had  been  assets  for  payment  of  all  the  legacies  no 
question  could  have  arisen ;  the  residuary  legatee  could  not  in 
that  character  have  objected  to  the  payment  of  the  antecedent 
legacies,  but  must  have  been  content  with  whatever  might 
happen  to  be  the  residue,  and  while  there  was  sufficient  to  satisfy 
the  pecuniary  legacies,  there  would  have  been  no  reason  for 
discussing  their  priorities. 

A  question  might  have  arisen  involving  no  consideration  of 
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Bz  parte     the  consequences  of  the  devastavit  which  has  been  committed. 

^^re'^'     Supposing  the  testator's  estate  insufficient  to  satisfy  all  the  legacies, 

Chadwik.  the  question  would  then  have  been,  the  funds  left  by  the  testator 
not  being  adequate  to  pay  all  that  he  intended  to  be  paid,  did 
he  intend  that  the  first-mentioned  sum  of  4001.  should  be  paid 
in  priority  to  all  the  rest,  and  each  of  the  successive  legacies  in 
priority  to  those  which  follow  it  ?  But  the  case  which  I  have 
[  *S86  ]  supposed  differs  entirely  from  *the  present,  assuming  an  estate 
unaffected  by  devastavit,  and  to  be  distributed  according  to  the 
effect  of  the  testator's  will ;  whereas,  in  the  events  that  have 
occurred,  the  executor  instead  of  applying  himself  to  the  due 
administration  of  the  testator's  estate,  paying  the  legacies 
according  to  their  priorities,  if  there  were  priorities,  and  making 
proper  investments,  paid  interest  to  the  testator's  widow,  and  to 
one  of  his  brothers :  and  that  sort  of  transaction  introduces 
another  question  not  touched  by  any  prior  decision,  whether 
the  legatees  have  not  so  dealt  with  this  executor  in  regard  to 
their  respective  legacies,  as  to  have  made  him  their  debtor  for 
each  respectively;  and  whether  the  proper  proof  under  the 
commission  would  not  have  been,  not  one  entire  proof,  but  sub- 
divided proof  for  the  respective  legacies? 

Assuming  that  in  this  case  the  latter  ingredient  is  not  to  be 
regarded,  the  Court  is  to  consider  what  the  law  is  where,  there 
being  both  pecuniary  legatees  without  priorities  among  them- 
selves, and  a  residuary  legatee,  and  by  reason  of  the  devastavit 
of  the  executor,  the  estate  having  become  insufficient  to  pay  all 
the  pecuniary  legacies,  the  residuary  legatee  insists  that  the 
estate  at  the  death  of  the  testator  being  sufficient,  and  there 
then  being  a  residue  of  2,000Z.  or  S,OOOZ.,  he  is  entitled  to  rank 
as  a  legatee  of  that  sum,  and  to  represent  that  the  executor 
being  a  debtor  to  the  aggregate  body  of  legatees,  he  is  to  be 
considered  a  creditor  for  the  residue  ? 

In  the  first  case  cited,  Dyose  v.  Dyose,\  Lord  Cowpbr  in  the 
instance  of  deficiency  by  a  devastavit,  held  that  he  was  bound 
to  consider  the  residuary  legatee  as  entitled  to  something,  if  the 

[  *387  ]       state  of  the  assets  at  the  ^death  of  the  testator  left  a  residue ; 
and  that  the  wreck  of  the  estate  which  could  be  recovered  after 

t  1  P.  Wmfl.  306. 
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the  devattavit,  was  divieible  not  among  the  pecuniarr  legatees      Bx  parte 
alone,  but  among  all  the  legatees  according  to  the  proportion  of        in  le    ' 
their  legacies,  and  allowing  the  residuary  legatee  to  claim  as  a    ^^^i^^^^- 
legatee  of  the  amount  of  the  residue  as  it  stood  at  the  death  of 
the  testator. 

That  case  came  under  the  consideration  of  Lord  Thurlow  in 
Fonnereauv.  PoyfUZf\  where  the  principal  question  related  to  the 
admissibility  of  parol  evidence ;  and  adverting  to  the  argument 
which  had  been  deduced  from  Lord  Cowfb&'s  decision,  Lord 
Thublow  declared  that  he  could  not  agree  to  the  law  of  that 
case,  and  deprecated  the  doctrine,  that  whenever  a  testator 
gives  a  residue  he  is  to  be  understood  as  intending  to  leave  a 
residue. 

Li  Humphreyg  v.  Humphreys  I  Lord  Thuslow  did  not  content 
himself  with  ei^ressing  disapprobation  of  the  doctrine  in  Dyose 
V.  Dyo9€f  but  seems  to  me  to  have  decided  against  it ;  for  in  that 
case  the  residue  had  been  diminished,  not  by  the  act  of  the 
executor  after  the  death  of  the  testator,  but  by  the  act  of  the 
testator  alone ;  and  Lord  Thurlow  remarks,  that  if  the  inference 
there  attempted  to  be  drawn  from  Lord  Gowpeb's  decree  were 
correct,  the  inquiry  uito  the  state  of  the  assets  should  have 
referred  to  the  date  of  the  will,  and  not  to  the  death  of  the 
testator. 

Lord  Thublow  may,  therefore,  be  considered  as  having  con- 
demned the  decision  in  Dyo$e  v.  Dyose ;  §  and  *if  there  were  no  C  ^^^  ] 
question  in  the  present  case  but  this,  whether  the  residuary 
legatee  can  come  in  competition  with  the  pecuniary  legatees, 
Lord  Thublow's  authority  would  be  opposed  to  the  claim  of  the 
residuary  legatee. 

A  case  in  which  after  the  death  of  the  testator,  the  executor 
deals  with  the  property  as  he  thinks  fit,  there  being  no  accession 
to  that  dealing  on  the  part  of  those  for  whom  he  is  trustee,  is 
widely  different  from  the  present  case,  in  which  those  who  might 
every  day  have  made  demands  on  the  executor,  have  dealt  with 
him  as  a  person  having  in  his  hands  so  much  of  their  money, 

t  1  Br.  C.  C.  472,  see  p.  478.  of  that  case  has  been  approyed  by  Sir 

I  2  Cox,  1S4.  William  Grant,  Page  y.  Leaping- 

§  Lord  Thttblow'b  condemnation      u;ea,llRH.atp.2d6(18yeB.atp.466). 

B-B. — ^VOL.  XIX.  Q 


iU  1818.    CH.    8  8WANST0N,  888—889.  [b-b. 

Bz  parte     and  have  from  time  to  time  received  from  him  interest  on  varions 
ill  je    *    Bnms  to  which  they  are  respectively  entitled.    Such  transactions 

Chadwik.  gj^Q  yjg^  Ijq  ^  question  which  requires  much  consideration, 
whether  the  legatees  have  not  thereby  made  the  executor  sever- 
ally their  debtor.  If  the  testator's  widow,  whom  the  petitioner 
by  her  assignment  represents,  had  required  the  executor  in  the 
first  place  to  separate  the  4O0L  from  the  bulk  of  the  assets,  and 
invest  it  in  a  mortgage,  and  that  course  had  been  adopted,  no 
question  could  have  arisen  between  the  first  legatee  and  the  rest, 
on  the  effect  of  the  devastavit.  Instead  of  that,  the  executor  is 
permitted  by  the  widow  and  the  other  legatees,  to  retain  the 
legacies,  paying  interest  for  them ;  and  the  question  then  arises, 
whether,  supposing  Lord  Thublow  right,  these  supervening  cir- 
cumstances in  the  conduct  of  the  respective  legatees  vary  the 
case,  and  lay  a  ground  for  the  doctrine  of  Dyose  v.  Dyose^  not  on 
the  reasoning  there  suggested,  but  on  the  principle  that  the 
widow  and  the  adult  legatee  having  received  interest  on  their 
legacies,  and  the  residuary  legatee  having  been  entitled  to  receive 
the  fruits  of  his  legacy,  if  there  were  any,  a  mixed  case  exists, 
which  renders  it  reasonable  to  declare  that  this  sum  of  1,800/. 
shall  be  divided  among  the  legatees,  as  the  8,0002.  would  have 
[  *389  ]  *been  divisible  if  the  executor  were  solvent  ?  Whether  it  is  not 
most  just  to  hold  that  there  is  an  end  of  the  will  as  to  priorities, 
and  that  arrangements  having  been  made  by  all  the  legatees, 
the  fund  in  the  hands  of  the  executors  is  applicable  for  the 
benefit  of  all  according  to  those  arrangements,  as  they  may  be 
considered  to  have  rendered  the  executor  the  debtor  of  each  of 
the  legatees  separately  ? 

After  anxious  and  frequent  consideration,  I  know  no  better 
view  of  this  case.  If  the  parties  are  content  with  it,  I  venture 
to  say  that  it  is  for  the  benefit  of  the  infants  that  it  should  be  so 
considered ;  but  if  the  parties  are  not  content,  I  ought  not  to  be 
satisfied,  feeling  that  this  is  as  difficult  a  case  as  I  ever  had  to 
deal  with ;  and  I  must  put  them  to  file  a  bill. 

Mr.  CvUen  {amicus  curia)  observed,  that  the  proof  repre- 
sented the  testator's  estate,  and  that  the  total  was  augmented  by 
the  amount  to  which  the  residuary  legatee  was  entitled. 
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Thb  Lord  Ghancbllob: 

I  am  of  opinion  that  the  residuary  legatee  ought  to  be  con- 
sidered a  creditor  for  the  amount  of  residue  at  the  death  of  the 
testator.  This  view  of  the  case  admits  him  on  a  principle 
different  from  that  adopted  in  Dyose  v.  Dyose,  and  excludes  him 
from  priority  in  respect  of  the  4002. 
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Ex  parte 
Chadwin, 

in  re 
Ohadwim. 


Ex  PABTE  SOUTH,   In  the  Matteb  op  ROW.t 

(3  Swanston,  392-494.) 

A  creditor's  direction  to  his  debtor  to  pay  the  debt  or  part  of  it  to  a 
third  person  constitutes  a  yalid  equitable  assignment  to  such  third 
person  of  the  amount  so  directed  to  be  paid. 

The  debtor  is  bound  by  notice  of  such  assignment,  and  his  assent 
thereto  is  unnecessary. 

Gbobob  Aldbbson  and  Thomas  Alderson,  being  creditors  of 
Jane  Bow  for  goods  sold  and  delivered  to  the  amount  of  6281. , 
and  Jane  Bow  being  a  creditor  of  the  estate  of  John  Fish, 
deceased,  for  work  done  principally  with  the  materials  sold  to 
her  by  6.  and  T.  Alderson,  she,  in  order  to  satisfy  part  of  her 
debt,  gave  to  them  her  draft  on  F.  Klein,  Esq.,  the  acting  executor 
of  Fish,  in  the  form  following  :  ''  417^.  6«.  Sunbury,  5th  August, 
181S.  Please  pay  Messrs.  6.  and  T.  Alderson,  or  order,  417^.  6«. 
as  part  of  the  amount  due  to  me  for  plumber's  work  done  for  the 
late  John  Fish,  Esq.— To  F.  Klein,  Esq.,  Lower  Tooting, 
Sorry." 

The  draft  was  immediately  presented  to  Klein  by  the  solicitors 
of  6.  and  T.  Alderson,  but  Klein  not  being  prepared  with  assets 
to  discharge  the  simple  contract  debts  of  the  testator,  could  not 
accept  it  payable  at  any  certain  period,  but  retained  it  to  be  paid 
when  there  should  be  funds  of  the  testator  applicable  to  the  pay- 
ment of  debts  of  that  class. 

In  consequence  of  the  delay  in  the  payment  of  the  draft, 
6.  and  T.  Alderson  afterwards  arrested  Jane  Bow  for  the  amount 
of  their  debt. 

t  8hand  v.  Du  Buision  (1874)  L.  B.  y.  Dunn  (1885)  29  Ch.  D.  128, 64  L.  J. 
18  Eq.  283,  43  L.  J.  Ch.  50S ;  Percival      Ch.  572. 

Q2 


1818. 
Aug.  17. 

Lord 
Bldok,  L.C. 

[392] 
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Bx  parte         On  the  17th  of  November,  1814,  a  commission  of  bankrapt 
in  the  Matter  ^^^  issued  against  Jane  Bow,  and  on  the  17th  of  December, 
^^        1814,  Thomas  Alderson  proved  a  debt  of  580^.  13«.  6d.  under  the 
conmiission ;  stating  in  his  deposition  that  he  held  the  draft  as 
a  secmrity ;  and  Thos.  Alderson  and  James  South  were  elected 
assignees. 
[  393  ]  Klein  having  declined  to  pay  the  draft  without  the  Chancellor's 

order,  the  Yicb-Chancbllor,  on  the  petition  of  G.  and  T.  Aider- 
son,  ordered  that  the  sum  of  4171.  6«.,  the  money  due  from  Klein 
on  account  of  the  estate  of  Fish,  might  be  paid  to  or  on  account 
of  6.  and  T.  Alderson,  their  proof  of  debt  being  reduced  pro 
tantoA 

James  South,  the  other  assignee,  being  dissatisfied  with  this 
order,  presented  a  petition  of  rehearing,  insisting  that  the 
4171.  6b.  ought  to  be  paid  to  the  assignees  as  part  of  the  general 
estate  of  Jane  Bow. 

The  case  having  been  argued  before  the  commencement  of  the 
present  year,  the  Lord  Ghanobllob  now  gave  judgment. 

Thb  Lord  Ghancbllor  : 

It  has  been  decided  in  bankruptcy,  that  if  a  creditor  gives  an 
order  on  his  debtor  to  pay  a  sum  in  discharge  of  his  debt,  and 
that  order  is  shewn  to  the  debtor,  it  binds  him ;  on  the  other 
hand  this  doctrine  has  been  brought  into  doubt,  by  some  deci- 
sions in  the  courts  of  law,  who  require  that  the  party  receiving 
the  order  should  in  some  way  enter  into  a  contract.  That  has 
been  the  course  of  their  decisions,  but  is  certainly  not  the  doc- 
trine of  this  Gourt. 

In  this  case  the  executor  of  the  debtor,  instead  of  returning 
the  draft  to  the  persons  who  presented  it,  retains  it,  with  a  decla- 
ration that  he  cannot  then  accept  it  payable  at  any  particular 
time,  but  that  it  shall  be  paid  whenever  the  state  of  the  testator's 
[  *3^^  ]  assets  enables  *him  to  pay  simple  contract  debts,  and  that  in  the 
mean  time  he  will  hold  it  as  a  charge.  I  am  of  opinion  that  the 
Yicb-Ghancbllor  was  right  in  considering  this  not  as  an  abso- 
lute, but  as  a  conditional  acceptance  of  the  order ;  for  this  docu- 
ment, though  not  in  the  form  of  a  bill  of  exchange,  is  rather  an 
t  Ex  parte  Alckrson,  Id  B.  R.  208  (1  Madd.  63). 
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order  for  payment  of  money  than  any  thing  else ;  and  I  think      Ez  parte 
that  the  act  of  the  executor  in  holding  the  order  until  the  assets  in  the  Matter 
should  enable  him  to  make  payment,  is  such  an  acknowledgment        ^^ 
as  takes  this  case  out  of  the  decisions  in  the  Court  of  King's 
Bench,  supposing  them  such  as  I  have  represented. 

Then  it  is  said  that  the  Aldersons  waived  the  benefit  of  their 
security.  After  full  consideration,  I  think  that  the  Yiob-Ghan- 
GBLLOR  was  right  also  on  this  point.  This  draft  was  given  as  a 
security ;  the  executor  retained  it  in  his  hands  as  a  charge  on 
the  assets,  but  could  not  apply  the  assets  in  payment  until  they 
were  in  a  state  to  be  properly  so  applicable ;  whether  they  would 
ever  be  so  applicable  was  a  question ;  in  all  events  the  time  was 
not  yet  arrived ;  and  the  debt,  therefore,  could  not  be  considered 
as  in  any  way  discharged,  nor  the  other  remedies  of  the  creditors 
affected,  except  that  if  they  resorted  to  those  remedies,  the  executor 
would  be  liable  to  pay  to  them  so  much  only  as  remained  unsa- 
tisfied. The  arrest  itself  was  no  waiver :  had  it  been  accom- 
panied by  an  agreement  to  make  no  farther  demand  on  the 
assets,  the  effect  might  be  different;  but  if  it  proceeded  no 
farther  than  arrest,  and  there  was  no  other  consideration,  I  think 
that  would  not  be  sufficient. 

The  order  of  the  ViCE-CHANCELiiOB  is  therefore  right. 

Petition  d%»mi$9ed. 
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!"«•  GORDON  V.   GORDON.t 

J>ee.  17.  ^          ' 

(3  Swansfcon,  400-482.) 

1817.  .     ,_        J-      *^ 

Dee.  11.  -^  agreement  between  two  brothers,  the  younger  of  whom  diBpatea 

the  legitimacy  of  the  elder,  for  a  diyision  of  the  family  estates,  rescinded 

J^     23  after  a  lapse  of  nineteen  years ;  the  legitimacy  of  the  elder  being  eetab- 

Julyvii.  ^^^  ^^  *^®  ^"^  ^'  *^  ^*^®  directed,  and  the  younger  brother  haying 

Nov.  9,  lb,  18.  been  apprized  at  the  time  of  the  agreement  of  a  priyate  ceremony  of 

g  marriage  which  had  passed  between  their  parents,  and  not  having 

Jam  18  communicated  that  fact  to  the  elder,  and  not  possessing  a  legal  power, 

Jfe*.  21.  ^^  ^^®  supposition  of  the  elder  brother's  illegitimacy,  to  secure  to  him 

Ju%$  29.  the  benefits  stipulated  in  the  agreement. 

JWy  27.  Family  agreements  without  fraud  established,  though  founded  in 

^•V-  ^^-  mistake. 

1821.  Family  agreements  not  supported  if  founded  in  the  mistake  of  either 

Jyne  26.  party,  to  which  the  opposite  party  is  accessory. 

""^  A  family  agreement  concluded  in  honest  error  is  binding. 

El^dv^L  C  ^^*  ^  either  parties  has  been  nusled  by  the  concealment  of  material 

'    '  information. 

[  ^^  ]  Family  agreements  require  communication  of  all  material  circum- 
stances. 


Thb  bill,  filed  on  the  28th  of  April,  1809,  stated,  that  Colonel 
Harry  Gordon,  late  of  the  island  of  Grenada,  being  seised  of 
some  plantations  in  that  island,  and  in  America,  some  of  which 
were  charged  with  a  mortgage  for  5,5502.  and  interest,  by  his 
will,  dated  the  1st  of  April,  1776,  devised  all  his  said  plantations 
to  his  son  Peter  Gordon,  since  deceased,  and  his  heirs  male,  and 
gave  to  each  of  his  three  sons,  namely,  the  plaintiff  Hany 
Gordon,  his  second  son  Adam  Gordon,  the  defendant  Jamea 
Gordon,  and  his  daughter  Hannah,  certain  pecuniary  legacies ; 

I  *40i  ]  and  if  Peter  Gordon  should  *die  without  heirs  male,  he  gave  his 
estates,  so  charged,  to  his  younger  sons  and  their  heirs  male 
successively,  the  elder  claiming  before  the  younger,  with  ulterior 

[  *402  ]  ^remainders ;  and  charged  his  estates  with  an  annuity  of  SOOt. 
to  his  wife  Hannah,  and  appointed  her,  and  his  nephew  James 

[  *403  ]  Gordon,  since  deceased,  executrix  and  ^executor.  By  a  codicil 
dated  the  7th  of  December,  1782,  reciting  that  he  had  two 
children  by  Margaret  O'Hara,  and  that  she  was  then  pregnant, 

[  •404  ]  and  expressing  his  desire  *that  his  two  natural  children  should 
be  provided  for,  the  testator  bequeathed  his  whole  estates,  both 

t  Fatu  y.  Famt  (1876)  L.  E.  20  Eq.  698. 
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rea  and  personal,  to  six  persons  (indading  Margaret  O'Hara),  Gordon 
*named  as  executors  of  his  codicil,  for  the  purpose  of  paying  the  cjordok. 
legacies  and  annuities  given  by  the  will  and  codicil.  r  ^405 1 

The  bill  further  stated,  that  the  testator  died  on  the  7th  of       [  406  ] 
August,  1787,  leaving  his  widow,  and  his  children  named  in  his 
will  surviving,  and  that  his  widow  and  ^Margaret  O'Hara  proved      [  *^^  ] 
his  will  and  codicil ;  that  some  time  after  his  death  it  was  dis- 
covered that  the  testator  had  made  another  will,  bearing  date  on 
board  the  ^Grenada  packet,  on  her  passage  from  Grenada  to       [  *408  ] 
London,  the  5th  of  August,  1787,  and  thereby  declared  that  his 
son  Peter  Gordon  should  be  his  sole  heir,  and  appointed  *him,      [  *409  ] 
together  with  Benjamin  Boddington  and  Thos.  Boddington,  of 
London,  his  nephew  James  Gordon,  and  James  Gordon  the  son 
of  his  nephew,  executors ;  and  ^bequeathed  2,0002.  to  the  plaintiff,       [  ^4iu  ] 
and  to  each  of  his  children,  James,  Adam,  and  Hannah,  to  be 
paid  by  Peter  Gordon  within  two  years  after  the  testator's  death, 
with  interest ;  and  declared  Peter  Gordon  his  residuary  legatee. 

The  bill  then  stated,  that  Peter  Gordon  died  in  October,  1787,        [  411  ] 
without  issue  and  intestate,  and  upon  his  death  the  plaintiff, 
who  was  thereby  become  heir  at  law  of  his  ^father,  proved  his       [  *4i2  ] 
father's  will  in  America,  and  began  to  receive  the  rents  of  his 
estates;    but  very  shortly  afterwards  the    defendant,    James 
Gordon,  claimed  the  ^estates,  alleging  that  he  was  the  real  heir      t  ^M 
at  law  of  the  testator,  by  reason  that  both  Peter  Gordon  and  the 
plaintiff  were  illegitimate,  and  not  bom  after  the  ^testator  and       ^  *^^^  3 
his  wife  were  married ;  and  he  represented  to  the  plaintiff  that 
he  was  provided  with  evidence  to  prove  the  plaintiff's  illegiti- 
macy ;  and  the  ^plaintiff,  in  consequence  of  such  assertions,  and       L  ^-^^^  J 
having  seen  a  certificate  of  a  public  solemnization  of  a  marriage 
between  his  father  and  mother  subsequent  to  his  birth,  *and      [  *^^^  ^ 
previous  to  that  of  the  defendant,  James  Gordon,  was  induced 
to  believe  his  alleged  illegitimacy ;  and  under  that  impression, 
and  in  order  to  end  the  differences  subsisting  between  him  and 
James  Gordon,  who  threatened  legally  to  assert  his  claim,  and 
solely  under  that  persuasion,  and  without  any  consideration, 
articles  of  agreement  were  executed  by  the  plaintiff  and  the 
defendant,   ^James  Gordon,   dated  the  81st  of  March,  1790,      [  «4i7  ] 
whereby,  after  reciting  a  mortgage  of  the  estates  of  the  testator 
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OoBDOH      to  Boddington  and  Bettesworth  for  5,559L,  and  *the  wills  and 

QoiuDON.      codicil  of  the  testator,  and  the  death  of  him  and  of  Peter  Gordon, 

[  *4i8  ]      i^  ^^s  agreed  that  the  plaintiff  shonld  continue  in  possession  of 

[  *4i9  ]  the  estates  in  Grenada,  *and  shonld,  in  consideration  thereof, 
pay  ont  of  the  profits  the  cultivation  and  management  thereof, 

r  *420  J  and  the  interest  of  the  5,6591.,  and  should  also  pay  to  *Me88rs. 
Boddington  and  Bettesworth  1,0402.,  then  due  from  the  de- 
fendant, James  Gordon,  to  them,  and  to  James  Gordon  or  his 

[  «42i  ]  assigns  an  annuity  of  4002.  for  five  *years,  and  in  case  James 
Gordon  should  be  living  at  the  end  of  five  years,  an  annuity  of 
8002.  during  James  Gordon's  life ;  and  it  was  also  agreed  that  at 
[  *422  ]  the  expiration  *of  ten  years  the  plaintiff  should  pay  to  the 
defendant  James  Gordon  4,5002.,  and  in  the  mean  time  secure 
the  same  in.  manner  therein  mentioned. 

[  423  ]  The  bill  further  stated  that,  in  pursuance  of  the  agreement, 

the  plaintiff  paid  to  James  Gordon  the  annuity  until  January, 

[  •*24  ]  1808,  and  5002.  part  of  the  4,5002.,  and  ♦interest  on  the  re- 
mainder ;  and  also  paid  the  debt  of  1,0402.  to  Boddington  and 
Bettesworth ;  that  the  mortgage  debt  of  5,5592.  was  afterwards 

[  *425  ]  paid  by  Messrs.  ^Lang,  Turin  &  Co.,  of  London,  who  had  in 
consequence  a  considerable  claim  on  the  estates,  for  securing  the 

[  *426  ]  amount  of  which  the  plaintiff  conveyed  ♦them  to  Messrs.  Arnold 
&  Co.  of  Grenada,  in  trust  for  sale,  if  the  plaintiff  should  make 
default  in  reducing  the  mortgage  debt ;  and  that  the  produce  of 

[  *427  ]  the  ♦estates  becoming  insufficient  to  discharge  the  mortgage 
debt,  the  mortgagees,  in  March,  1808,  entered  into  possession  of 
the  estates. 

[428]  The  bill  proceeded  to  state,  that  upon   the    death  of  the 

plaintiff's  father,  the  plaintiff  became  entitled  to  certain  estates 

[  *429  ]  in  America,  to  which  the  defendant  James  ♦Gordon  also  laid 
claim  on  the  ground  of  the  plaintiff's  illegitimacy,  and  the 
plaintiff  under  that  impression  was  prevailed  upon  to  enter  into 

[  *43C  ]      another  agreement ;  and  ♦articles  for  that  purpose  were  executed 

between  the  plaintiff  and  the  defendant  James  Gordon,  dated  the 

[  '481  ]      lOth  of  February,  1805,  whereby,  after  reciting  that  the  ♦testator 

was  possessed  of  or  entitled  to  certain  lands  and  tenements  in 

Pennsylvania,  and  also  to  about  5,000  acres  of  land  in  Vermont, 

[  *^92  ]      it  was  agreed  that  if  the  plaintiff  ♦should  recover  possession  of 
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the  estates,  he  should  sell  them,  and  give  notice  thereof  to  James  gobdoh 
Gordon,  and  pay  to  him  one-fourth  of  the  money  produced  by  Gordon. 
the  sale ;  *and  also,  within  twenty-four  months  after  the  same  r  9433  n 
should  be  recovered,  the  farther  sum  of  68Z. 

The  bill  then  stated  that  the  plaintiff  had  recently  discovered       [  434  ] 
that  a  private  marriage  between  his  father  and  mother  took 
place  in  America,  long  previous  *to  the  birth  of  Peter  Gordon ;       [  •^ss  ] 
and  charging  that  the  defendants,  James  Gordon  and  B.  B. 
Fisher,  and  S.  Bourke,  (to  whom  James  Gordon  had  assigned 
some  *portion  of  his  interest  under  the  agreements  with  the      C****] 
plaintiff,)  had  lately  commenced  an  action  in  the  Court  of  Session 
in  Scotland  against  the  plaintiff,  for  the  remainder  of  the  sum  of 
4,5001.;  that  the  plaintiff's  father  and  mother  were  privately 
married  in  America,  by  a  chaplain  of  the  army,  and  that  it  was 
merely  in  consequence  of  a  wish  expressed  by  the  friends  of  the 
plaintiff's  mother  that  they  were  afterwards  publicly  married; 
♦and  that  in  the  register  of  the  church  of  Christ  Church  and  St.      [  •437  ] 
Peter's  in  Philadelphia,  the  plaintiff's  baptism  is  registered  thus, 
•*  Harry  Gordon,  son  of  Captain  ♦Harry  Gordon  and  Hannah  his      [  '438  ] 
wife,  born  the  4th  of  October,  1761 ; "  prayed  that  the  agree- 
ments might  be  declared  void,  and  be  delivered  up  to  be  can- 
celled ;  an  ♦account,  and  repayment  by  James  Gordon,  of  the      [  ^439  ] 
sums  paid  by  the  plaintiff  under  the  agreement;  and  an  in- 
junction. 

The  defendant  James  Gordon  by  his  answer,  claiming  to  be       [  440  ] 
the  eldest  legitimate  son  of  Colonel  Gordon,  stated  that  in  1785, 
Colonel  Gordon,  when  at  Portsmouth,  ♦previous  to  a  voyage  to      [  •441  ] 
Grenada,  wrote,  with  his  own  hand,  an  instrument,  being  a  will 
or  draft  of  a  will,  containing,  among  others,  the  following 
clauses :  "  First,  ♦to  my  children  by  my  wife  Hannah,  whom  I       [  ^442  ] 
married  before  the  birth  of  my  third  son  called  James ; "  and, 
**  seeing  by  the  marriage  of  my  said  wife  Hannah  she  ♦becomes      [  •443  ] 
entitled  to  a  third  interest  of  the  value  and  price  of  the  money 
arising  from  the  sale  of  my  estates  above  mentioned,  my  will  is, 
that  the  said  third  be  applied  ♦in  the  purchase  of  stock  in  the      [  ^444  ] 
3  per  cents,  as  above  ordered,  and  the  interest  and  yearly  profits 
accruing  from  the  said  stock  to  be  paid  to  my  said  trustees  ♦for      [  *446  ] 
the  behoof  of  my  said  wife  Hannah  during  her  life ;  and  my  will 


284  1816.    CH.    S  8WANST0N,  445-^56.  [r.r. 

GoBDON      is,  that  the  said  principal  money  of  a  third  part  of  the  price  of 

Ooi^N.     ^^  ^^  of  my  said  estates  be  divided  *at  the  death  of  my  said 

[  •as  ]  wife  among  all  my  children,  by  her  my  said  wife,  legitimate  and 
illegitimate,  according  to  the  above  described  proportions." 

[  447  ]  The  defendant  also  stated,  that  he  understood  and  believed, 

and  had  no  doubt  to  be  able  to  prove,  that  Colonel  Gordon  and 

[  *448  ]  his  wife  had  been  married  at  Wilmington  *in  America,  in  May, 
1768,  which  was  after  the  birth  of  the  plaintiff,  and  before  the 
birth  of  the  defendant ;  and  that  the  defendant  did  not  know  or 

[  *449  ]  believe  *it  to  be  true,  though  lately  asserted  by  the  plaintiff,  that 
a  private  marriage  was  celebrated  between  Colonel  Gordon  and 
his  wife,  in  America,  sometime  before  the  birth  of  Peter  Gordon 
and  the  plaintiff,  that  is  to  say,  so  long  ago  as  the  year  1755. 

[  450  ]  On  the  part  of  the  plaintiff  [evidence  was  offered  which  (for 

the  purposes  of  this  case)  established  his  legitimacy,  and  which 
also  proved  (to  the  satisfaction  of  the  Lord  Chancellor)  that 
before  the  agreement  of  1790  the  defendant  James  Gordon  knew 
that  there  was  a  rumour  that  the  plaintiff's  parents  had  been 
privately  married  before  the  birth  of  any  of  their  children ;  but 
it  did  not  appear  that  the  plaintiff  had  heard  of  this  rumour. 
This  evidence  is  sufficiently  referred  to  in  the  judgment,  post, 
p.  241. 

There  was  also  some  evidence  that  the  defendant  James 
Gordon  had  obtained  access  to  and  had  destroyed  some  papers 
left  by  his  father,  but  there  was  no  allegation  to  that  effect  in  the 
bill.] 

[  466  ]  At  the  hearing  of  the  cause  before  Sir  William  Grant,  Master 

of  the  Bolls,  on  the  17th  of  December,  1816,  his  Honor  observed, 
that  in  the  agreement  between  the  plaintiff  and  defendant  it  was 
stated,  that  the  plaintiff  was  born  before  the  actual  marriage  of 
his  father  with  his  mother,  and  that  he  entered  into  the  agree- 
ment with  the  belief  of  his  illegitimacy ;  but  that  it  appeared, 
by  the  testimony  of  General  Gordon  and  Dr.  Hogg,  that  the 
defendant  was  acquainted  with  a  private  marriage  of  his  father 
and  mother  before  the  birth  of  the  plaintiff,  and  there  was  no 
proof  that  the  defendant,  at  the  time  of  making  the  agreement, 
communicated  that  circumstance  to  the  plaintiff;  the  defendant 
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thus  taking  advantage  of  his  own  knowledge  of  it,  and  of  the     Goboon 
plaintiff's  ignorance.!  Goudon. 

[His  Honor  directed  an  issue  at  law  as  to  the  plaintiff's 
legitimacy.  This  order  was,  on  a  rehearing,  affirmed  by  the 
Mastbb  of  the  Bolls.] 

On  the  27th  February,  1818,  the  issue  was  tried,  and  the  jury       [  457  ] 
returned  a  verdict  in  favour  of  the  plaintiff's  legitimacy. 

An  application  on  behalf  of  the  defendant  was  made  to  the       i^iS- 
Master  of  the  Bolls  for  a  new  trial,  and  refused.    *    *    *  j^^  ^^  g 

The  case  coming  on  for  farther  directions,  was  argued  by  ^^^-  ^»  ^^»  ^^• 
Mr.  WingfieUy  Mr.  Heald,  and  Mr.  Perkins^  for  the  plaintiff, 
and  by  Mr.  Hart,  Mr.  RoupeU,  and  Mr.  Rose,  for  the  defendant. 
The    substance    of    the   arguments    appears    in    the    further 
proceedings. 

Thb   Lord   Ghamcellob   [after  referring   to  the  facts  and  to       1819. 
certain  questions  respecting  the   admissibility  of  certain     ^^^^ 
depositions,  said :] 

Supposing  the  question  cleared  from  the  difficulty  about  [462] 
evidence,  I  have  Sir  William  Grant's  authority  to  say,  *that  [  •468  ] 
his  view  of  the  case  in  directing  the  issue,  went  no  further  than 
this,  that  if  the  illegitimacy  was  found,  there  was  an  end  of  the 
matter ;  but  he  had  not  considered  what  was  to  happen  in  the 
other  event,  if  the  legitimacy  was  found.  The  case  will  now 
come  to  be  discussed  on  two  points ;  first,  supposing  all  im- 
position out  of  the  question,  whether  it  is  a  case  in  which,  upon 
the  principles  that  guide  the  conduct  of  a  court  of  equity,  relief 
can  be  granted?  and,  secondly,  whether,  if  there  are  any  passages 
in  the  several  depositions  imputing  imposition,  there  are  in  the 
bill  any  allegations,  or  in  the  answer  any  admissions,  of  im- 
position as  a  ground  for  relief  ? 

Of  the  cases  which  have  been  quoted,  StapUton  v.  Stapilton,l 
and  Cann  v.  Cann,^  there  is  no  necessity  for  me  to  say  more, 

t  Ex  rtUUione.  J  1  P.  Wma.  723. 

t  1  Atk.  2. 
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OOBDON  than  that  they  fully  establish  a  principle  of  which  I  can  have  no 
OoBDOK.  doubt,  that  where  family  agreements  have  been  fairly  entered 
into,  without  concealment  or  imposition  upon  either  side,  with  no 
suppression  of  what  is  true,  or  suggestion  of  what  is  false,  then, 
although  the  parties  may  have  greatly  misunderstood  their 
situation,  and  mistaken  their  rights,  a  court  of  equity  will  not 
disturb  the  quiet,  which  is  the  consequence  of  that  agreement ; 
but  when  the  transaction  has  been  unfair,  and  founded  upon 
falsehood  and  misrepresentation,  a  court  of  equity  would  have  a 
very  great  difficulty  in  permitting  such  a  contract  to  bind  the 
parties. 

In  the  present  case  it  is  for  the  Court  to  consider,  first,  whether 
the  pleadings  have  sufficiently  put  in  issue  the  fact  of  imposition  ? 
and,  secondly,  if  they  have,  in  what  the  imposition  consists?  I 
suppose  the  most  prominent  mode  of  putting  the  fact  of  im- 
[  *464  ]  position  is  this  :  *that  James  Gordon  knew  that  there  had  been 
a  marriage  de  facto ;  not  that  he  knew  the  marriage  was  a  legal 
marriage,  but  that  a  ceremony  of  marriage,  whether  valid  or  not, 
had  been  performed  previous  to  the  public  marriage,  and  previous 
to  the  birth  of  Harry ;  that  James  Gordon  was  aware  of  this  fact, 
and  knew  that  Harry  was  not  aware  of  it,  and  kept  from  him  the 
knowledge  of  that  fact.  It  was  his  duty  to  communicate  the  fact 
of  the  private  marriage ;  and  if  Harry  knowing  it,  had  decided 
for  himself  that  tiie  ceremony  was  not  valid,  and  treating  it  as 
not  a  marriage  dejwre,  had  chosen  to  enter  into  the  contract, 
thw«  would  have  been  no  ground  for  the  suggestion  of  impositioii, 
unless  on  evidence  of  q)oliation  of  papers,  of  which  I  find  no 
allegation. 

When  this  case  came  before  me  at  Westminster  tiie  point  of 
spoliation  of  papers  was  adverted  to ;  and  it  was  said,  that  the 
evidence  produced  upon  the  issue  afforded  strong  grounds  for  an 
inference  contrary  to  the  verdict  on  ihe  question  of  the  legiti- 
macy. I  lay  all  this  entirely  out  of  the  question ;  but  still  I 
cannot  think  that  the  case  has  been  argued  to  the  bottom.  I  am 
clearly  of  opinion,  that  Mr.  James  Gordon  has  no  right,  at  the 
present  time,  to  argue  from  circumstances  that  Harry  Gordon  is 
illegitimate ;  on  that  subject  he  is  concluded  by  the  verdict :  but 
he  has  certainly  a  right  to  say,  of  any  particular  circumstances. 
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that  they,  at  the  time  of  the  contract,  induced  him  to  believe      Oobdon 
that  Harry  was  not  legitimate ;  and  the  question  would  then  be,      gobdoh. 
whether  this  is  not  a  case  of  mistake  into  which  all  parties  might 
honestly  fall?    Before  the  Court  declares  a  contract  like  this 
void,  it  ought  to  be  fully  satisfied  that  the  contract  was  entered 
into  under  circumstances  of  wilful  concealment. 

I  have  thus  explained  my  view  of  the  case ;  and  before  *I      C  *^^^  1 
pronounce  a  final  decision  I  should  wish  to  have  it  argued  again 
by  one  counsel  on  each  side. 


The  cause  was  again  argued.  JWm  29. 

Mr.  Heald^  for  the  plaintiff : 

In  all  the  cases  of  family  agreement  which  have  been  the 
subject  of  judicial  decision  except  one,  the  contracting  parties 
had  among  them  a  good  title ;  if  the  claim  of  *one  was  bad,  by  [  ^^66  ] 
necessary  consequence  the  claim  of  the  other  was  good.  Here, 
if  Peter  and  Harry  Gordon  were  illegitimate,  the  estate  was  the 
property  of  the  mortgagees  or  of  the  Crown,  not  of  James 
Gordon.    ♦    ♦    » 

The  conclusion  is,  that  the  agreement  was  voluntary,  and  this 
case  is  within  the  principle  of  those  decisions  in  which  agree- 
ments founded  in  misrepresentation,  whether  wilful  or  innocent, 
have  been  rescinded. 

The  Lord  Chancellor: 

*  *  My  opinion  is,  that  if  James  Grordon,  prior  to  the  agree-  [  467  ] 
ment,  knew  that  there  had  been  a  private  ceremony  of  marriage, 
and  conscientiously  believing  that  it  was  not  a  legal  marriage, 
omitted  to  communicate  the  fact  to  his  brother,  the  plaintiff 
would  be  entitled  to  relief ;  on  the  principle  that,  though  family 
agreements  are  to  be  supported,  where  there  is  no  fraud  or  mis- 
take on  either  side,  or  none  to  which  the  other  party  is  accessary, 
yet  where  there  is  mistake,  though  innocent,  and  the  other  party 
is  accessary  to  it,  this  Court  will  interpose. 
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Gordon  Mr.  Hart,  for  the  defendant : 

V. 

GoBDON.  The  fact  that  the  deed  was  voluntary,  afifords  no  reason  for 
[  ^^^  ]  rescinding  it.  The  evidence  manifests  the  existence  of  matual 
doubtE  of  the  plaintiff's  legitimacy ;  and  a  compromise  of  rights 
originating  in  such  doubts,  is  the  very  transaction  which  courts 
of  equity  support,  in  order  to  preserve  the  peace  of  families.  On 
the  supposed  right  of  the  Grown  it  may  be  sufficient  to  refer  to 
Burgess  v.  WheateA 

In  the  course  of  the  argument  the  following  cases  were  cited : 
Stockley  v.  Stockley,l  Stapilton  v.  StapHton,^  Cann  v.  Cann,\\ 
PttUen  V.  Ready, ^  Cory  v.  Cary,+t  Lansdown  v.  Lansdoum^U 
Bingham  v.  Bingham,^^  Dunnage  v.  White.^!\\\ 

The  Lord  Chancellor  [after  some  general  observations  on 
the  case,  said :] 

[  <69  ]  The  bill  is  filed  by  Harry  Gordon,  who  must  now  be  taken  to 

be  the  eldest  living  legitimate  son  of  Colonel  Gordon,  stating 
that  his  father  died  in  1787,  seised  of  estates  in  Grenada,  and 
claiming  estates  in  America,  having  by  his  will  devised  his  real 
estates  to  his  son  Peter  and  his  heirs  for  ever.  Peter  was  the 
elder  brother,  legitimate  or  illegitimate,  of  Harry  Gordon ;  and 
Harry  being  found  legitimate,  Peter  must  be  taken  to  be  legiti- 
mate also;  but  while  it  could  be  asserted  that  Harry  was 
illegitimate,  it  followed  of  necessity  that  Peter  was  illegitimate ; 
and  on  the  defendant's  shewing,  therefore,  this  must  be  taken 
to  be  a  case  in  which  the  father  of  several  children,  some 
legitimate  and  some  illegitimate,  has  given  an  estate  in  fee  to  one 
of  the  latter  class,  who  died  intestate  ;  and  in  which,  by  reason 
of  his  death,  estates  in  the  island  of  Grenada,  subject  to  a 
mortgage  in  fee,  are  so  circumstanced,  if  the  law  there  is,  aa  I 
believe  it  to  be,  the  same  as  the  law  in  England,  that  neither 

[  *470  ]      the  plaintiff  nor  the  defendant,  James  Gordon,  *have  any  title 

t  1  Black.  123;  1  Eden,  177.  tt  1  Vee.  Sen.  19. 

X  12  B.  K.  184  (1  y.  &  B.  23).  XX  Mob.  364. 

4  1  Atk.  2.  §$  1  Yes.  Sen.  126. 

II  1  P.  Wms.  723.  nil  18  E.  E.  33  (1  Sw.  137). 

%  2  Atk.  587. 
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to  them;  because  if  the  doctrine  of  escheat  applied  to  those  Gordon 
estates,  the  title  was  in  the  Grown  ;  if  on  the  principles  adopted  ^go^ok. 
in  Burgesi  v.  Wheate,  the  mortgagee  might  refuse  to  be  redeemed 
by  any  one,  neither  the  plaintiff  nor  James  Gordon  could 
disturb  his  enjoyment ;  the  right  being  on  one  supposition  in 
the  Crown,  and  on  the  other  in  the  mdrtgagee.  The  Crown  was 
dealt  with  as  is  usual  in  these  cases ;  that  is,  considerable  care 
was  taken  that  its  officers  should  know  nothing  on  the  subject ; 
the  mortgagees  appear  to  have  acted  in  a  manner  highly  credit- 
able to  them,  and  having  a  probable  title  themselves,  consented 
to  dispose  of  the  estate  according  to  the  agreement  entered  into 
by  the  members  of  the  family. 

It  has  been  contended,  on  the  behalf  of  the  plaintiff,  that  this 
case  is  distinguishable  from  Cann  v.  Cann,  and  other  authorities 
of  that  class ;  and  in  general  certainly  the  circumstances  are 
such  as  have  been  represented ;  namely,  a  dispute  about  the 
title  to  an  estate,  which  clearly  belongs  to  one  of  the  disputants, 
unless  it  belongs  to  the  other :  as  where  between  two  brothers, 
supposed  to  be  both  legitimate,  or  one  legitimate  and  the  other 
illegitimate,  a  compromise  is  effected,  on  the  supposition  of  the 
iUegitimacy  of  one  who  was  found  afterwards  to  be  legitimate, 
the  Court  holding  this  to  be  a  family  agreement,  would  not 
disturb  it,  provided  that  there  was  honest  dealing  on  both  sides, 
and  each  withheld  the  communication  of  no  circumstance  proper 
for  the  consideration  of  the  other ;  though  one  had  been  dealing 
for  his  birthright,  under  an  erroneous  notion  that  he  was  ille- 
gitimate, he  would  be  bound.  But  in  every  case  it  has  been 
said,  and  it  would  be  monstrous  to  hold  otherwise,  that  if  what 
one  knows  has  been  concealed  from  the  other,  who  has  been 
misled  by  that  concealment,  the  Court  would  not  sanction  the 
agreement. 

It  is  said  that  this  case  differs  from  those  to  which  I  have  [  47i  ] 
alluded  in  this  respect,  that  here,  on  the  hypothesis  of  illegiti- 
macy, which  was  the  foundation  of  the  agreement,  neither  party 
was  entitled.  I  doubt  much  whether  that  distinction  is  material, 
and  I  think  the  fair  way  of  putting  the  case  on  that  point  is 
this  :  both  parties  had  agreed  to  set  out  of  question  the  title  of 
the  Crown,  the  adverse  title  of  the  mortgagees  was  waived  in 
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GoBDov  favour  of  both,  and  both  consented  that,  for  the  purpose  of  the 
Qou>oN.  arrangement,  the  estate  should  be  considered  as  belonging  to 
them ;  and  I  am  of  opinion,  therefore,  that  if  the  dealing  is 
honest,  this  case  is  within  the  principle  of  those  decisions.  But 
a  difficulty  arises  here,  partly  from  the  manner  in  which  the 
case  is  necessarily  and  properly  pleaded,  partly  from  the  nature 
of  the  case  as  collected  from  what  appears  on  the  pleadings, 
contrasted  with  what  in  every  way  of  estimating  the  due  weight 
of  the  observations  made,  might  have  appeared  there,  if  the 
parties  thought  proper. 

The  plaintiff  represents  that  in  1788,  he  returned  from  the 
East  Indies,  in  consequence  of  his  father's  death ;  that  on  his 
arrival  here  he  was  taught  to  believe  that  his  father  had  been 
only  once  legally  married,  subsequently  to  the  plaintiff's  birth, 
and  must  be  understood  to  state  that  he  was  not  apprized  of  the 
fact  of  that  private  marriage,  which  is  now  to  be  considered  as 
valid.  The  case  on  this  point  has  more  of  complexity,  because 
it  appears  that  the  parties  looked  to  the  law  of  Scotland,  and 
may  have  confounded  the  law  arising  from  Scottish  and  English 
domicil.  In  this  state  of  ignorance,  the  plaintiff  concludes  an 
agreement  with  James  Gordon,  in  1790,  and  afterwards  in  1805. 
The  bill  also  contains  an  allegation,  in  singular  terms,  that  the 
defendant  now  knows  the  private  marriage ;  not  that  he  knew  it 
at  the  time  of  the  contract, 
r  472]  The  answer  of  James  Gordon  may  be  read  in  two  ways  ;   he 

denies  his  belief  that  there  was  a  private  marriage,  and  if  he 
honestly  believed,  when  he  swore  to  his  answer,  supposing  him 
to  have  known  the  private  ceremony,  that  that  ceremony  did  not 
constitute  a  marriage,  his  answer  is  strictly  true ;  but  then  it  is 
no  answer  to  the  case  on  which  the  plaintiff  insists  ;  and  if  it  is 
a  fair  observation  on  the  one  hand,  that  the  plaintiff  might 
have  charged  much  more  in  his  bill,  on  the  other  hand  it  is 
obvious  that  James  Gordon  might  have  made  an  answer,  which, 
if  it  truly  stated  all  the  circumstances  of  the  case  as  he  knew 
them,  might  have  put  an  end  to  the  suit. 

Of  the  evidence,  I  lay  out  of  the  question  the  circumstances 
to  which  more  witnesses  than  one  speak,  I  mean  the  conduct 
of  James  Gordon  with  regard  to  family  papers,  on  the  news  of 
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Ms  father's  death  arriving  in  Scotland ;  the  pleadings  contain  Gobdok 
no  allegation  on  the  subject,  and  I  must  therefore  know  nothing  qobdon. 
of  it.  But  supposing  James  Gordon  to  know,  that  though  there 
had  been  a  ceremony  of  marriage,  the  marriage  was  not  valid, 
if  he  knew  the  fact  of  the  ceremony  and  took  on  himself  to 
determine  its  validity,  and  dealt  with  his  elder  legitimate  brother 
without  disclosing  that  fact,  knowing  that  he  was  not  otherwise 
apprised  of  it,  he  was  wrong ;  when  he  entered  into  a  contract 
with  his  elder  brother  as  the  heir  at  law  of  their  father,  while 
if  that  ceremony  constituted  a  valid  marriage  he  could  not  be 
heir,  it  was  his  duty,  as  an  honest  man,  to  state  the  fact  of  that 
ceremony,  and  his  opinion  that  it  was  not  vaUd.  If  the  plaintiff 
so  informed  had  thought  proper  to  enter  for  himself  into  the 
consideration  whether  that  ceremony  did  or  not  constitute  a 
legal  marriage,  and  had  then  dealt  with  James  Gordon,  this 
case  would  have  been  brought  precisely  within  those  decisions, 
in  which  the  Court  has  refused  *to  disturb  family  agreements.  [  •473  j 
But  here  occurs  a  painful  part  of  the  case.  Dr.  Hogg  positively 
swears,  under  circumstances  indeed  difficult  to  be  accounted  for, 
but  which  can  never  justify  me  in  saying  that  he  is  perjured, 
that  he  communicated  to  James  Gordon  the  fact  which  he  had 
learned  from  his  father,  the  private  ceremony  of  marriage.  The 
defendant  requires  me  to  beUeve  that  this  clergyman,  the  tutor  of 
the  family,  has  solemnly  deposed  to  a  falsehood,  so  infamous  as 
this  statement,  if  false,  must  be.  But  the  deposition  is  sup- 
ported by  the  evidence  of  General  Adam  Gordon.  It  is  difficult 
indeed  to  understand,  why  neither  Dr.  Hogg  nor  General 
Gordon  communicated  these  declarations  to  the  plaintiff:  but 
that  difficulty  will  not  authorize  me  in  discrediting  testimony, 
than  which,  if  false,  more  profligate  was  never  given. 

It  must  be  considered,  therefore,  as  established,  that  before 
the  agreement  of  1790,  James  Gordon  knew  that  there  was  a 
rumour  at  least  of  a  private  marriage ;  and  I  have  no  hesitation 
in  saying,  that  whether  there  had  been  a  private  marriage  or 
not,  yet  if  James  Gordon  withheld  from  the  plaintiff  the  inform- 
ation which  he  had  received  from  Dr.  Hogg  and  General  Gordon, 
this  bargain  if  speedily  questioned,  could  not  have  stood  in  this 
Court.     In  contracts  of  this  sort,  full  and  complete  communica- 

B.B. — ^VOL.  XIX.  B 
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GoBDON  ^  tion   of  all  material  circumstances  is  what  the  Court  must 

GoBDON.      insist  on. 

The  fact  of  a  private  marriage  is  further  established  by  the 
evidence  of  Mrs.  Gordon  and  her  daughter ;  and  the  difficulty 
of  understanding  the  delay  of  Dr.  Hogg  and  General  Gordon,  in 
communicating  to  the  plaintiff  circumstances  so  material,  is  not 
sufficient  to  discredit  their  testimony.  The  reason  which  they 
assign  is,  that  the  brothers  having  settled  their  differences  by 

[•474]  the  agreement  *of  1790,  the  witnesses  were  anxious  not  to 
disturb  the  harmony  of  the  family.  It  is  remarkable  also  that 
General  Gordon  is  party  to  the  deed  of  mortgage,  reserving  the 
equity  of  redemption  to  the  children  legitimate  or  illegitimate  of 
Colonel  Gordon ;  he  was  aware,  therefore,  that  some  difficulty 
attended  the  question  of  legitimacy ;  the  mortgagees  reasonably 
required  the  deed  to  be  so  framed,  that  the  question  should  not 
embarrass  them.  But  much  more  is  necessary  before  this  evi- 
dence can  be  rejected. 

The  pleadings  on  the  part  of  the  plaintiff  seem  not  so  ample 
as  they  might  have  been,  with  reference  to  so  singular  a  case ; 
but  it  must  be  considered,  whether  the  allegations  of  the  defence 
have  not  opened  a  case  within  the  statement  of  the  bill,  however 
general ;  and  it  must  be  recollected,  that  it  was  competent  to  the 
defendant,  by  a  cross  bill  to  obtain  from  the  plaintiff  an  answer 
supplying  all  the  defects  of  the  record. 

The  case  will  finally  turn  on  this  point :  at  the  time  of  the 
agreement,  did  James  Gordon  Imow  that  there  had  been  a 
private  ceremony  of  marriage,  whether  he  thought  it  valid  or 
not  ?  If  he  did  not  know  that  there  had  been  a  private  cere- 
mony, had  such  a  statement  been  made  to  him  ?  Although  he 
might  not  believe  that  statement,  still  he  was  bound  to  com- 
municate it  to  his  brother.  If  it  can  be  shewn  that  the  plaintiff 
had  the  same  knowledge,  the  case  will  take  another  turn ;  but 
regard  being  had  to  the  nature  of  the  answer,  and  the  fact  that 
no  cross  bill  has  been  filed,  the  probability  is,  that  James  Gordon 
knew,  or  had  reason  to  believe,  that  there  had  been  a  private 
marriage,  and  that  the  plaintiff  possessed  no  such  knowledge ; 
and  then  the  parties  did  not  meet  on  equal  terms.  In  that  view, 
taking  the  case,  as  I  wish  to  take  it,  as  a  case  of  mere  non- 
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disclosure,  ♦the  Court,  even  at  this  late  hour,  will  give  relief.      Oobdon 
Bat  if  the  plaintiff  had  a  knowledge  of  the  fact,  and  exercised      aoKDOK. 
his  own  judgment  on  the  legal  effect  of  it,  this  case  will  be  one      r  ^^^g  -i 
of  that  class  in  which  the  Court,  seeing  that  there  has  been  full 
disclosure  on  all  sides,  and  that  the  parties  have  thought  proper 
by  agreement  and  compromise  to  settle  what  each  shall  hereafter 
claim,  supports  the  contract,  though  proceeding  on  mistake.    If 
in  this  case,  therefore,  the  Court  refuses  relief,  the  refusal  will 
be  grounded  on  the  fact,  that  all  parties  acted  in  knowledge ;  if 
it  grants  relief,  its  interposition  will  suppose  proof,  that  some 
material  circumstance  known  to  one  party  was  not  communicated 
to  the  other. 


The  Lord  Chancbllob  :  ^^9- 1^- 

The  agreements  which  the  bill  in  this  case  seeks  to  rescind 
were  entered  into,  it  must  be  admitted,  after  considerable  deli- 
beration on  the  subject.  The  chief  difficulties  of  the  case  arise, 
unless  I  mistake  its  nature,  from  the  infirmity  of  the  pleadings 
on  each  side. 

At  the  date  of  the  agreement  of  1790,  recollecting  that  if 
Harry  Gordon  was  illegitimate,  Peter  Gordon,  as  the  elder 
brother,  was  necessarily  illegitimate  also,  and  ♦that  by  reason  [  •476  ] 
of  his  illegitimacy  and  intestacy,  James  Gordon  could  have  no 
title  to  the  estates,  it  is  not  easy,  from  any  allegation  in  the  bill 
or  answer,  to  understand  the  views  of  the  parties;  but  the 
arrangement  seems  to  be  explained  by  the  conduct  of  the  mort- 
gagees, who  kindly  agreed  to  consider  themselves  as  trustees  for 
the  family ;  and  it  is  evident  that  the  parties  dealt  with  a  know- 
ledge that  the  Crown  might  have  a  claim  in  the  property,  for 
the  contract  provides  for  the  event  of  the  Crown  establishing  its 
claim. 

This  was  originally  opened  at  the  Bar  as  a  case  in  which  the 
plaintiff  having,  by  the  event  of  the  issue,  established  his  legiti- 
macy, nothing  remained  but  to  decree  the  relief  which  the  bill 
prays ;  but  in  my  opinion,  although  it  is  impossible  that  the 
plaintiff  should  succeed  if  illegitimate,  his  mere  legitimacy  will 
not  entitle  him  to  success,  and  for  this  reason :  I  apprehend  that 
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OosDoir  if  on  the  death  of  an  individaal  seised  in  fee  of  an  estate,  a 
GoKDoy.  dispute  arises  who  is  his  heir»  and  there  is  room  for  rational 
doubt  as  to  that  fact,  and  the  parties  deal  with  each  other 
openly  and  fairly,  investigating  the  subject  for  themselves,  and 
each  communicating  to  the  other  all  that  he  knows,  and  all  the 
information  which  he  has  received  on  the  question,  and  at  length 
adopt  a  resolution  to  distribute  the  property,  under  the  notion 
that  the  eldest  claimant  is  illegitimate,  although  it  afterwards 
appears  that  he  is  legitimate,  the  Court  will  not  disturb  a  family 
arrangement  of  that  kind,  merely  because  the  fact  is  eventually 
found  different  from  the  supposition  on  which  it  was  founded. 
I  put  the  case  of  full  and  free  disclosure,  and  where  the  trans- 
action proceeds  on  a  compromise,  with  reference  to  which  no 
want  of  good  faith  on  either  side  can  be  suggested. 
[  477  ]  On  the  question  of  legitimacy  the  verdict  is  decisive,  and  I  am 

bound  to  consider  the  plaintiff  as  the  legitimate  son  of  Ciolonel 
Gordon;  and  the  question  now  is,  whether  attending  to  the 
allegata  et  probata  in  this  case,  these  agreements  are  to  be 
impeached,  and  to  what  extent,  and  on  what  terms  ? 

I  lay  out  of  the  case  the  question  of  consideration ;  and  I  think 
myself  justified  by  the  authority  of  Cann  v.  Cann  and  other 
decisions,  in  holding,  that  if  a  dispute  arises  relative  to  the 
legitimacy  of  children,  and  the  members  of  the  family,  to  main- 
tain their  character  in  the  world,  arrange  their  rights  among 
themselves,  if  the  matter  is  fully  before  them,  their  agreement 
will  not  be  disturbed,  because  it  is  founded  on  a  supposition, 
which  imputes  the  character  of  legitimacy  to  the  illegitimate,  or 
illegitimacy  to  the  legitimate ;  but  then  there  must  not  only  be 
good  faith  and  honest  intention,  but  full  disclosure ;  and  without 
full  disclosure  honest  intention  is  not  sufficient. 

My  view  of  this  case,  and  I  have  not  arrived  at  it  without 
reluctance,  is,  that  James  Gordon  knew  that  there  had  been 
some  ceremony,  which  is  called  a  private  marriage.  I  cannot 
doubt  that  fact  without  imputing  to  several  witnesses  the  most 
infamous  perjury.  I  find  no  evidence  that,  at  the  time  when 
the  plaintiff  entered  into  the  agreement  of  1790,  he  was  apprized 
of  that  ceremony ;  and  I  say  that  if  James  Gordon,  knowing  that 
fact,  of  which  the  plaintiff  was  ignorant,  dealt  with  him  withoat 
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disclosing  it,  whether  the  omission  of  disclosure  originated  in 
design,  or  in  honest  opinion  of  the  invalidity  of  the  ceremony, 
and  of  a  want  of  obligation  on  his  part  to  make  the  communi- 
cation, the  agreement  cannot  be  sanctioned  by  the  Court. 

If  James  Gordon  had  informed  the  plaintiff  of  the  fact  of  the 
private  ceremony,  and  afforded  him  the  opportunity  of  deciding, 
by  his  own  judgment,  whether  that  ceremony  constituted  a 
marriage,  and  the  plaintiff  had  consented  to  impute  to  himself 
the  character  of  illegitimacy,  when  by  the  verdict  it  appears  that 
the  character  of  legitimacy  belonged  to  him,  I  think,  omitting  at 
present  the  question  of  consideration,  that  the  Court  could  not 
have  interfered  with  the  agreement. 

It  is  not  uninstructive  to  observe  the  different  effect  of  the 
same  evidence  on  different  minds ;  the  letters  which  have  been 
read  in  proof  that  the  plaintiff  acted  with  great  deliberation,  and 
knew  the  fact  of  the  private  ceremony,  appear  to  me  strong 
evidence  that  he  never  had  that  knowledge. 

Many  views  of  this  case  it  is  difficult  to  reach,  considering 
the  penury  of  allegation  in  the  bill;  but,  after  an  attentive 
consideration  of  the  bill,  the  answer,  and  the  evidence,  it  appears 
to  me  that  these  agreements  must  be  rescinded ;  on  what  terms 
is  another  question.  If  the  deeds  are  declared  void,  the  other 
parts  of  the  arrangement  must  also  be  set  aside. 

I  think  that  the  defendant  is  entitled  to  have  a  declaration 
inserted  in  the  decree  of  the  ground  on  which  I  proceed  in 
holding  the  deeds  void.  Such  declarations  on  the  record  are 
always  useful,  enabling  the  parties  to  deal  with  them  as  they 
think  right. 


OOBDOR 

V, 
aOBDON. 


[478  1 


GEEGOE  V.  KEMP. 

(3  Swanston,  404,  n.— 408,  n.) 

A  disposition  in  fraud  of  a  covenant  in  marriage  articles,  to  give  a 
fourth  part  of  the  covenantor's  real  and  personal  estate  at  the  time  of 
his  death,  rescinded. 

Joan  Kemp,  mother  of  the  defendant,  on  the  marriage  of  her 
eldest  son,  John  Kemp,  with  Mary,  late  wife  of  the  present 
plaintiff,  among  other  things,  in  consideration  of  the  marriage. 


1722. 
Jan,  29. 

Lord 
Maccles- 
field, L.0 

[404,  n.] 
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Qbegob  covenanted  by  her  last  will,  or  otherwise,  to  give,  grant,  or 
Kexp.  devise  to  John  Kemp,  his  executors  or  administrators,  one  fall 
fourth  part  of  all  the  real  and  personal  estate  she  should  be 
seised  of  or  entitled  to  at  the  time  of  her  death.  The  marriage 
took  effect,  but  afterwards  John  Kemp  and  his  daughter,  the 
only  issue  of  that  marriage,  both  falling  into  a  very  bad  state 
of  health,  the  mother  often  declared  her  apprehensions  that 
neither  her  son  nor  his  child  would  long  survive  her,  and  there- 

[*406,7f.  ]  fore  appeared  much  dissatisfied  at  the  covenant  entered  *into, 
because  so  large  a  portion  of  the  estate  was  likely  to  go  into  the 
hands  of  strangers.  Three  days  before  her  death,  she  sent  for 
a  friend  of  hers,  told  him  that  she  had  1,0002.  in  bags  lying  at 
Mr.  Hearle's,  a  banker  hard  by,  and  directed  him  to  draw  up 
an  instrument  or  authority  in  writing,  whereby  she  empowered 
him  to  give  two  of  the  bags,  containing  2002.,  to  one  of  her 
daughters ;  two  other  bags,  containing  2002.  more,  to  another 
of  her  daughters ;  and  the  remaining  600Z.  to  Hawes  and  Pearce, 
whom,  she  told  him,  she  had  made  trustees  in  her  will ;  and  the 
6002.  were  to  be  in  trust  for  several  of  her  grandchildren. 
Accordingly,  an  instrument  in  writing  was  prepared  for  the 
purposes  aforesaid ;  and  at  the  same  time  she  signed  an  order 
to  Mr.  Hearle  to  pay  the  said  sums  to  Hawes  and  Pearce  for  the 
use  of  the  children.  Hearle  delivered  the  money  to  Pearce  in 
1002.  bags,  which  Pearce  sealed  up,  and  wrote  upon  them,  "  for 
Mrs.  Hand,  Mrs.  Tomkins,  Mrs.  N.  Kemp,"  (the  three  daughters,) 
and  then  left  them  in  the  hands  of  Hearle,  to  be  delivered  when 
called  for.  Three  days  after  this  transaction  Joan  Kemp  died 
and  in  a  short  time  John  Kemp,  the  son,  died,  and  by  his  will 
devised  to  his  wife  all  his  goods  and  chattels,  real  and  personal 
estate  whatsoever,  and  made  her  executrix.  His  daughter  died, 
and  Mary,  the  widow,  married  the  plaintiff,  and  died. 

The  plaintiff,  as  administrator  of  Mary,  and  administrator 
de  bonis  non  of  John  Kemp,  filed  a  bill  against  N.  Kemp,  to 
have  an  account  of  the  estate  of  Joan  Kemp,  and  to  have  the 
full  fourth  part  of  her  estate,  and  that  the  1,0002.  disposed  of  as 
above  might  be  charged  upon  the  remaining  three  parts  of  the 
estate ;  insisting  that  the  disposition  was  in  fraud  of  the  articles. 
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that  it  was  made  in  her  last  sickness,  and  but  just  three  days      Gbboob 
before  she  died ;  that  it  was  at  best  a  donatio  causa  mortis,  and        keup. 
would  have  been  alterable  by  a  will  made  after,  or  in  case  she 
herself  had  recovered ;   that  if  this  was  so,  it  was  like  ♦the  will      [  *06, ».  ] 
of  a  freeman  of  London,  which  never  had  been  allowed  to  defeat 
the  customary  shares  of  his  widow  or  children  after  his  death. 

On  the  other  side  it  was  argued,  that  there  could  be  no 
pretence  that  Joan  Eemp,  notwithstanding  these  articles,  was 
not  at  liberty  in  her  life-time  to  have  disposed  of  her  personal 
estate  as  she  thought  fit ;  that  she  might  have  invested  it  in  a 
purchase,  or  might  have  lived  upon  the  principal ;  and  if  she 
had  thought  fit  to  spend  and  give  it  all  away  in  her  life-time, 
the  plaintiff  must  have  been  content,  and  could  have  had  no 
remedy ;  that  this  was  not  a  donatio  caiisd  mortisy  but  a  donatio 
inter  vivos ;  that  the  donation  was  followed  by  an  actual  delivery 
in  her  life-time,  and  could  never  after  have  been  recalled  or 
revoked  if  she  had  recovered ;  that  though  6002.  of  the  money 
were  given  to  the  same  persons  whom  she  had  named  trustees 
in  her  will,  yet  that  was  only  a  description  of  the  trustees  she 
intended  to  take  care  of  it  for  her  grandchildren,  and  did  not 
make  it  any  part  of  her  will,  or  in  any  sort  dependent  upon  her 
will,  and  therefore  the  plaintiff  had  no  colour  to  impeach  or  call 
it  in  question. 

The  LoBD  Chancellor  was  of  opinion,  that  the  disposition 
was  in  fraud  of  the  articles.  He  agreed,  that  notwithstanding 
the  articles,  Mrs.  Eemp  was  not  restrained  from  disposing  of 
her  estate  any  way  in  her  life-time,  and  had  a  full  power  over 
it,  but  with  this  single  exception,  (viz.)  she  was  restrained  from 
making  a  distribution  on  purpose  to  defeat  the  covenant,  which 
it  is  here  fully  proved  she  did  ;  for  she  was  unwilling  her  estate 
should  go  to  strangers ;  and  the  disposition  is  a  plain  fraud ; 
it  was  the  intent  of  the  articles  that  it  should  be  for  strangers, 
for  it  is  to  him,  his  executors,  &c. ;  therefore,  if  he  should  think 
proper  to  make  his  wife  executrix,  as  he  did,  it  was  designed  for 
her  benefit.  But  supposing  this  disposition  had  not  been  with 
this  avowed  design  to  evade  the  articles,  yet  he  should  have 
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Obegob 

Kemp. 

[•407,».  ] 


thought  it,  as  it  is  circumstanced,  *a  donatio  mortis  causd^  and 
not  good ;  for  otherwise  articles  of  this  nature  will  signify 
nothing,  if  they  are  thus  eluded  by  a  disposition  a  day  or 
two  before  death ;  and  in  this  case  she  puts  the  greatest  part  of 
the  money  into  the  hands  of  the  trustees  named  in  her  last  will» 
so  that  it  seems  to  have  the  air  of  a  will.  The  plaintiff,  there- 
fore, must  have  the  full  fourth  part  of  the  estate  after  debts 
paid ;  but  this  disposition  is  good  to  affect  the  remaining  three 
parts  of  her  estate,  and  must  be  satisfied  out  of  it  to  the  several 
defendants. — MS. 

"  Whereupon,  and  upon  long  debate  of  the  matter,  &c.,  his 
Lordship  declared,  that  although  he  was  of  opinion  that  the  said 
Joan  Kemp  was  not  restrained,  in  her  life-time,  from  disposing 
her  estate,  or  doing  any  thing  which  was  not  professedly  in 
breach  of  the  said  articles  made  on  the  marriage  of  the  said 
John  Kemp,  her  son,  yet  it  manifestly  appearing  that  the  said 
Joan  Kemp's  disposing  the  1,000Z.  in  the  pleadings  mentioned 
was  not  bond  Jide,  but  purposely  done  that  the  articles  might 
not  take  place,  it  was  a  fraud,  and  ought  not  to  stand  against 
the  plaintiff  Gregor ;  and  doth  therefore  order  and  decree  that 
the  defendants,  the  executors  of  the  said  Joan  Kemp,  and  the 
other  defendants  to  the  plaintiff  Gregor's  bill,  do  account  *  * 
for  what  of  the  said  Joan  Kemp's  estate  came  to  their,  or  either 
of  their  hands,"  &c.    *    *    * 


•1726. 
o  t.2b. 

Lord 
KiKO,  L.C. 

[•408,n.  ] 


GREEN  V.   SPARROW.t 

(3  Swanston,  408,  n.--411,  n.) 

Bent  for  a  collieiy  commencing  the  first  quarter  day  after  a  certain 
quantity  of  coal  had  been  dug,  ordered  to  be  paid  from  the  quarter  day 
prior  to  which  that  quantity  would  have  been  dug,  but  for  the  frau- 
dulent delay  of  the  lessee. 

The  plaintiff,  in  the  year  1721,  leased  to  the  defendant  soma 
coal  mines,  reserving  a  rent  of  600Z.  per  annum,  the  first  quarter's, 
rent  to  be  paid  at  the  next  feast  after  the  lessee  should  have 
digged  1,000  stacks  of  coal ;  the  lessee  covenanted  that  he  would 
dig  or  cause  to  be  digged  the  said  1,000  stacks  of  coal  without 

t  Dist.  Wlieatley  v.  WeBtminsier  Brymho  Coal  Co.  (1869)  L.  E.  9  Eq.  538,  650. 
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delay,  and  in  a  reasonable  time ;  and  it  was  further  covenanted  Gbbek 
between  the  parties  that  the  defendant  might,  upon  six  months*  spabbow. 
notice,  determine  and  quit  the  said  lease,  paying  all  the  rents 
due,  and  performing  all  the  covenants  contained  in  the  lease. 
The  lessee  entered,  and  in  1728  gave  six  months'  notice,  accord- 
ing to  the  agreement,  whereby  he  insisted  that  the  lease  was 
determined  at  Christmas,  1723.  The  *plaintiff  preferred  his  [•409,ii.  ) 
bill,  and  set  forth  that  the  defendant  after  entering  into  the 
lands  at  Christmas,  1721,  wrought  in  the  mines ;  and  having 
digged  the  1,000  stacks  of  coal  about  a  week  before  quarter-day, 
wanting  only  a  small  quantity,  employed  his  workmen  in  other 
works,  telUng  some  of  them  that  he  was  not  such  a  fool  as  to 
pay  a  quarter's  rent  for  a  few  days'  work ;  by  which  means  the 
1,000  stacks  of  coal  were  not  digged  till  after  Lady  Day,  whereas 
they  might  have  been  digged  before,  had  not  the  defendant 
himself  prevented  it ;  and  insisted  that  the  first  quarter's  rent 
therefore  ought  to  have  been  paid  upon  Lady  Day,  1721 :  and 
prayed  that  the  defendant  might  be  obliged  specifically  to  per- 
form his  covenants,  and  continue  the  lease  for  the  twenty-one 
years ;  for  not  having  performed  his  covenants,  he  insisted  he 
could  not  determine  it ;  for  that  the  power  to  determine  by 
notice  was  conditional,  viz.  on  paying  the  rent  and  performing 
the  covenants,  by  one  of  which  he  was  obliged  to  dig  the  pits  in 
a  workman-like  manner,  and  to  level  the  pits  with  the  gin-pit, 
(viz.  the  pit  where  the  engine  is  to  carry  away  the  water,)  which 
he  had  not  done,  whereby  the  pits  were  overflowed  with  water, 

and  become  of  no  service  to  the  plaintiff. 

»  *  *  *  « 

Lord  King,  Lord  Chancellor,  agreed  that,  as  to  the  second  point,  [  *410, «.  ] 
it  is  proper  to  be  tried  at  law,  and  in  an  action  of  debt ;  for  if 
the  defendant  has  not  performed  his  covenants,  he  cannot  then 
determine  the  lease,  and  if  that  is  still  subsisting,  which  is  a  fact 
for  a  jury  to  try,  an  action  lies  for  the  rent.  But  as  to  the  first 
point,  though  he  might  indeed  have  remedy  by  an  action  of 
covenant,  upon  the  collateral  covenant  to  dig  the  coal  without 
delay,  &c.,  yet  here  was  fraud  in  preventing  the  digging  before 
the  quarter-day,  in  order  that  the  rent  might  not  commence  so 
Boon ;   and  this  fraud  requires  the  interposition  of  the  Court. 
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Gbbkn 

9. 

Sparrow. 


Decree,  therefore,  the  defendant  must  pay  the  first  quarter's  rent 
due  at  Lady-Day,  1721,  and  account  and  pay  the  rent  to  Christ- 
mas,  1723,   till  which  time  he  allows  the  lease  continued; 


[•411,*.] 


The  following  is  the  entry  in  the  register  relative  to  the  ques- 
tion noticed  in  the  preceding  report : 

"Upon  debate,  &c..  His  Lordship  declared,  that  the  said 
George  Sparrow  fraudulently  delayed  the  getting  the  1,000  stacks 
of  coal  till  after  the  quarter-day,  on  purpose  to  keep  off  the  com- 
mencement of  the  rent ;  and  doth,  therefore,  think  fit  to  order 
*and  decree  that  the  defendant  Sparrow  do  pay  to  the  plaintiff 
Green  the  first  quarter's  rent  for  the  said  colliery  works,  as  due 
at  Lady-Day,  1721 ;  and  do  continue  to  pay  the  rent  for  the 
same  from  Lady-Day,  1721,  to  Christmas,  1728,"  &c.t 


Lord 

Hardwicke, 

L.C. 

[416,11,] 


1743.       THE    ATTORNEY-GENEEAL  v.   LAUNDERFIELD. 

(3  Swanston,  416,  n.— 417,  n.) 

An  agreement  between  trustees  of  a  charity  and  the  next  of  kin  of  a 
testator  for  division  of  property,  subject  to  a  bequest  for  charitable 
purposes,  established,  after  a  report  from  the  Master  that  it  was  bene- 
ficial to  the  charity. 

A.  by  will  devised  all  his  estate,  both  real  and  personal,  to  the 
hospitals  of  St.  Bartholomew,  &c. ;  and  it  being  a  question 
whether  this  devise  was  within  the  late  statute  of  mortmain,  the 
governors  of  the  hospitals,  &c.,  and  the  next  of  kin  came  to  an 
agreement  that  all  the  estates  both  real  and  personal  should  be 
sold,  and  the  produce  divided  into  four  parts,  one  of  which  was 
to  be  for  the  next  of  kin,  and  the  other  three  to  be  paid  to  the 
use  of  the  corporations.  The  leasehold  was  4002.  a  year,  and 
the  personal  4,5002.  after  debts  paid.  This  agreement  came  now 
to  be  established  in  Chancery ;  but  it  not  appearing  what  propor- 
tion the  leasehold  and  personal  estate  bore  to  the  real,  the  Court 
was  unwilling  to  decree,  till  the  Master  should  report  whether 
this  agreement  was  for  the  benefit  of  the  charity ;  for,  by  the 
+  Reg.  Lib.  A.  1725,  fol.  120—124. 
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LoBD  Chancellor,  it  appears  to  be  a  proposal  only,  and  no  attobnst. 
agreement;  if  the  latter,  I  should  think  the  agreement  of  so  ^*^*'*^^ 
great  a  corporation  of  great  weight  with  me  ;  but  these  corpora- 
tions are  only  trustees  for  the  several  charities,  and  cannot  alien 
the  lands  or  estates  given  to  those  uses,  and  these  estates  *are 
<listinct  from  those  which  they  are  seised  of  as  mayors,  &c., 
of  London,  t 

The  agreement  was  afterwards  established  by  a  decree. 


Laukdss- 

FIELD. 
[•417,11   ] 


HOOK  V.  KINNEAE  and  PHILIPS.  [4i7,i..] 

(3  SwanBton,  417,  w.— 418,  n.) 

Specific  performance  decreed  at  the  instance  of  a  person  entitled  to 
the  benefit  of  an  agreement,  though  not  a  party  to  it. 

The  two  defendants  were  tenants  in  common  of  certain  lands; 
the  defendant  Einnear  had  taken  a  lease  from  Sir  John  Philips 
of  his  ondivided  moiety  at  a  certain  rent,  but  the  rent  being  in 
Arrear,  the  defendant  Einnear  entered  into  an  agreement  with 
Sir  John  Philips,  by  which  he  bound  himself  to  execute  to  the 
plaintiff  such  lease  of  the  premises  as  Sir  John  Philips  and  the 
plaintiff  should  agree  upon,  and  that  all  the  rent  should  be  paid 
to  Sir  John  until  the  arrears  that  were  due  to  him  from  Einnear 
should  be  discharged,  but  the  plaintiff  was  no  party  to  the 
articles.  Accordingly  Sir  John  Philips  agreed  with  the  plaintiff 
that  he  should  have  the  premises  at  80Z.  a  year,  and  executed  a 
lease  to  him  of  his  part  at  16Z.  a  year;  but  *the  defendant  [**18»«-] 
Einnear  refusing  to  execute  any  lease  of  his  part,  the  plaintiff 
brought  this  bill  for  a  specific  execution  of  the  agreement. 

Mr.  WUbraham  objected,  for  the  defendant,  that  this  Court 


t  Upon  debate,  &c.  his  lordship 
doth  think  fit,  and  so  order  and 
decree,  that  it  be  referred  to  Mr. 
Holford,  one,  &c,  to  examine  whether 
it  is  for  the  benefit  of  the  charities 
mentioned  in  the  will  of  the  said 
John  Aldred,  that  the  proposal  and 
Agreement  stated  in  the  information, 


and  submitted  to  by  the  answers  of 
the  said  defendants,  Smith  and  South, 
be  carried  into  execution;  and  the 
said  Master  is  to  state  the  whole 
matter,  how  he  finds  the  same,  to 
the  Court,  whereupon  this  Court 
will  give  further  directions.^ 


X  Eeg.  Lib.  A.  1743,  fol.  69. 
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Hook       never  decrees  a  specific  execution  of  an  agreement,  but  at  the 
Ki^NKAB.    instance  of  the  party  T^ith  whom  the  contract  is  made ;  conse- 
quently that  this  bill  ought  to  have  been  brought  by  Sir  John 
Philips,  not  by  the  plaintiff. 

The  Lord  Chancellor: 

I  think  the  plaintiff  is  the  proper  person  to  bring  this  bill, 
because  I  must  take  it  that  Sir  John  Philips  contracted  not  only 
in  behalf  of  himself,  but  also  of  the  plaintiff ;  for  the  agreement 
is  that  he  should  join  him  in  making  a  lease  to  the  plaintiff;  and 
it  is  certain  that  if  one  person  enters  into  an  agreement  with 
another  for  the  benefit  of  a  third  person,  such  person  may  come 
into  a  court  of  equity  and  compel  a  specific  performance ;  and 
there  are  many  instances  where  stewards  have  made  agree- 
ments, and  yet  the  masters,  for  whose  benefit  they  were  made, 
have  come  into  this  Court,  and  obtained  decrees.  Indeed  if  Sir 
John  Philips  had  made  an  unreasonable  agreement  with  the 
plaintiff,  that  would  have  been  a  proper  defence ;  but  he  has 
not :  therefore  I  must  decree  that  the  defendant  execute  a  lease 
of  his  moiety  to  the  plaintiffs  upon  the  like  terms  as  the  lease 
executed  by  Sir  John  Philips  to  him  of  his  moiety. — MS. 


17S0.  BACKHOUSE  v.   MOHUN. 


Lord 


(a  Swanston,  434,  n.— 436,  n.) 


Habdwick  f,  Specific  performance  of  a  contract  not  signed  by  the  party  enforcing  it. 

Ii.G. 

[  434,  n.  ]  Bill  to  have  a  specific  performance  of  an  agreement  made 
between  the  plaintiff  and  Mohun,  for  the  purchase  of  an  estate 
of  Mohun*s.  The  plaintiff  and  he  had  treated  about  it,  and 
written  several  letters  relating  thereto.  The  last  letter  from 
Mohun  was  in  1731,  who  said  therein  that  the  plaintiff  had 
offered  a  certain  sum  which  Mohun  accepted.  But  it  did 
not  appear  whether  the  plaintiff  had  done  any  thing  to  bind 
himself,  for  the  defendants  produced  none  of  the  letters ;  but 
one  Harrison  swore  that  subsequently  to  the  agreement  between 
the  plaintiff  and  Mohun,  he  had  proposed  himself  as  a  purchaser 
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of  this  estate,  and  that  he  was  in  company  with  Crosby,  senior,   Baokhoubb 
and  the  plaintiff  was  sent  for,  and  they  entered  into  a  conference      hohun. 
concerning  the  estate,  and  the  plaintiff  answered  in  the  negative, 
bat  said  not  what  words  were  used  ;   that  the  plaintiff  said  he 
would  not  go  to  law,  but  would  rather  write  to  Mohun  before  he 
entered  into  any  controversy  about  it ;  a  letter  was  accordingly 
sent,  but  not  produced.    *Harrison  acknowledged  he  had  a  pre-     [  '^ss,*,] 
vious  discourse  with  Crosby,  senior,  about  the  affair ;    which 
Crosby,  as  it  clearly  seemed,  was  the  real  purchaser. 

For  the  defendants  it  was  insisted  that  there  was  no  reason 
they  should  be  bound  by  Mohun's  letters,  when  non  constat  the 
plaintiff  was  bound  on  the  other  side.  But,  secondly,  supposing 
they  were  originally  bound,  yet  the  plaintiff  had  waived  the 
agreement ;  and  that  may  be  done  by  parol,  Goman  v.  Salisbury, \ 
for  it  is  only  to  rebut  an  equity. 

Lord  Hardwiceb,  L.C.  : 

The  first  question  is,  whether  there  is  any  agreement  in  writing 
between  the  plaintiff  and  Mohun,  for  as  it  relates  to  lands  and 
tenements,  it  must  be  in  writing ;  and  I  think  it  sufficiently 
appears  so,  and  that  it  is  a  complete  absolute  agreement  to  bind 
the  defendant  Mohun.  Many  cases  have  occurred  where  agree- 
ments for  lands  appearing  in  writing  under  the  hand  of  the  party 
who  was  to  be  bound  by  it  (which  are  the  words  of  the  Statute  of 
Prauds),  notwithstanding  there  was  no  writing  of  the  other  part, 
have  been  carried  into  execution ;  and  I  have  known  the  objec- 
tion often  taken  of  its  not  appearing  on  the  side  of  the  purchaser, 
and  as  often  overruled.  But  it  may  be  taken  as  an  ingredient  to 
add  weight  to  other  objections.  Besides  here  were  letters  from 
the  plaintiff  to  Mohun,  which  he  does  not  think  fit  to  produce, 
and  the  plaintiff  cannot.  Therefore  I  think  Mohun's  letter  is 
sufficient  evidence  of  an  agreement  in  writing. 

[Upon  the  second  point  his  Lordship  held  that  there  was  no 
sufficient  evidence  of  waiver.j 

t  1  Vem.  240. 
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"«>•  PEMBROKE  V.  THORPE.t 

March  29 

'  (3  Swaneton,  437,  w.— 444,  n.) 

_    ^"^  Specific  performance  of  a  contract  to  build  a  house. 

^'^'  LoBD  Habdwickb,  Chancellor,  gave  his  opinion  on  the  follow- 

[437,11.]  -jjg  cage:  This  bill  is  brought  for  two  purposes,  first,  for  a 
division  of  leasehold  lands,  held  by  the  defendant  from  the  late 
Earl  of  Pembroke,  the  plaintiffs  father,  from  freehold  and  copy- 
hold of  the  plaintiff,  the  boundaries  of  which  were  confounded 
by  unity  of  possession ;  and  for  a  specific  performance  of  an 
agreement  for  building  a  house  with  the  appurtenances  in 
I  ;  or,  secondly,  to  have  a  performance  of  a  subsequent 
agreement  for  the  exchange  of  certain  freehold  lands  of  the 
defendant,  on  which  he  has  built  a  house,  with  other  equal 
quantity  of  lands  of  the  plaintiff.  As  to  the  division  and  setting 
out  of  the  lands,  there  is  no  dispute,  but  that  the  lands  should 
be  properly  set  out  on  both  sides ;  but  the  great  point  is,  as  to 
the  Courts  decreeing  a  performance  of  either  of  the  agreements. 
The  bill  is  in  the  disjunctive,  and  prays  that  either  the  defendant 
may  be  decreed  to  perform  his  agreement  for  exchange ;  or  if  not 
compellable  to  do  that  by  the  strict  rules  of  law,  that  then  he 
may  be  compelled  to  build  a  new  house  on  plaintiff's  leasehold 
lands.  On  this  two  questions  have  been  made ;  first,  whether 
any  agreement  whatever,  either  for  building  a  new  house,  or  for 
[  ♦438,  n.  ]  making  an  exchange,  *has  been  sufficiently  proved  ;  second,  if  it 
is,  whether  either  of  those  agreements  is  such,  as  in  the  circum- 
stances of  the  case,  a  court  of  equity  will  carry  into  execution  ? 
The  first  depends  on  the  proofs  in  the  cause ;  and  I  will  consider 
them,  first,  as  to  the  pulling  down  the  old  house  and  building 
the  new,  and,  next,  as  to  the  subsequent  agreement  of  exchange. 
[Upon  the  first  question  his  Lordship  (after  reviewing  the 
evidence)  said: — ] 

[  44],)r.  ]         I  am  of  opinion  here  is  not  a  sufficient  ground  to  decree  a  per- 

t  Nate, — ^Althougli   Lord  Habd-  wMcli  it  may  be  found  nsefol  to 

wicks' 8  decision  in  this  case  can  no  refer  to  the  passages  here  retained 

longer  be  maintained  as  generally  from  his  judgment. — 0.  A.  S. 

applicable  to  building  agreements,  X  Blank  in  original  report. — F.  P. 
yet  there  are  exceptional  cases  in 
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formance  of  the  agreement  of  the  exchange.    There  are  indeed    Pembroke 

very  strong  circumstances  in  the  case  to  induce  a  private  con-      thobpk. 

viction ;  but  all  sorts  of  proofs  which  induce  private  conviction 

are  not  such  as  will  found  a  decree  in  this  Court.    One  objection 

is,  that  it  is  not  in  writing,  but  only  a  parol  agreement  about 

land  and  tenements,  and  so  void  by  the  Statute  of  Frauds.     I 

answer,  such  agreements  are  not  void,  but  may  be  taken  out  of 

the  statute  according  to  the  rule  of  this  Court,  by  having  been  in 

part  performed ;    for  in  such  case  this  Court  will  decree  a  total 

performance :  but  I  see  no  ground  to  say  there  has  been  a  partial 

performance ;  for  as  to  the  admeasurements,  I  do  not  look  upon 

that  as  a  performance  of  any  part  of  the  agreement ;  and  so  here 

is  no  certain  proof  as  to  any  part  of  the  agreement  whereon  to 

found  a  decree.    ♦     *    * 

Thus  it  stands  as  to  the  exchange ;  but  I  think  the  agreement  [  ^^^^  ^'  1 
for  building  the  house  ought  to  be  carried  into  execution.  One 
objection  is,  that  it  would  be  very  hard  to  oblige  the  defendant 
to  build  up  a  new  house  by  applying  to  this  Court,  when  the 
plaintiff  might  have  his  remedy  at  law,  and  recover  damages  for 
the  breach  of  the  agreement ;  and  that  a  court  of  equity  will  not 
decree  a  specific  performance  which  will  be  attended  with  great 
hardships.  But  as  to  sending  him  to  law,  that  will  be  no 
remedy  at  all,  this  not  being  an  agreement  in  writing,  which  is 
necessary,  because  an  agreement  to  build  on  land,  and  therefore 
relating  to  land ;  nor  will  the  partial  performance  help  him 
there,  because  that  is  a  rule  in  the  consideration  only  of  this 
Court.  Here  is  no  hardship  in  this  case  of  which  the  Court  will 
take  notice.  There  are  some  cases  indeed  where  if  the  Court 
was  to  decree  a  specific  performance,  it  would  produce  the  ruin 
of  the  defendant,  where  a  jury  would  not  give  the  plaintiff  12d. 
damages.  In  such  case  a  court  of  equity  will  not  decree  a  per- 
formance. But  this  cannot  be  called  a  hardship,  because  it  will 
put  the  defendant  to  an  expense,  for  it  is  merely  through  his 
own  default,  and  this  Court  only  compels  him  to  perform  his 
own  agreement  which  he  has  entered  into  for  valuable  consider- 
ation ;  and  it  would  be  suffering  him  to  take  advantage  of  his 
own  wrong,  if  he  were  not  compelled.  Nor  will  the  Statute  of 
Frauds  be  any  objection  as  to  this  agreement,  because  it  is  plainly 
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Pembroke    in  part  carried  into  execution  by  the  defendant ;  and  the  plaintiff 
Thorpe.     ^^^  ^one  every  thing  on  his  part,  by  giving  the  old  materials 
which  are  said  to  be  worth  500Z.,  and  the  defendant  has,  there- 
fore, had  the  benefit  of  his  agreement ;  and  the  plaintiff  done 

[  *444, 91.  ]  every  thing  *on  his  part ;  and  then  the  rule  is,  that  if  an  agree- 
ment, though  not  in  writing,  is  partly  carried  into  execution, 
this  Court  will  not  suffer  that  party  to  take  the  benefit  of  the 
statute ;  but  he  is  bound  in  conscience  and  in  this  Court  to  per- 
form the  whole  :  and  the  intent  of  the  statute  is  answered  in  this 
case,  because  the  inconvenience  which  it  intended  to  remedy,  as 
to  perjury,  is  taken  away  where  there  is  a  performance  in  part. 

Upon  the  whole  there  must  be  a  decree  for  division  of  the 
lands,  and  a  building  of  the  new  house,  and  the  plaintiff  must 
have  his  costs  as  hitherto.  I  have  not  seen  a  clearer  case  where 
costs  ought  to  be  paid,  and  reserve  the  subsequent  costs. — MS. 


1818. 
Auff.  12, 18. 

Lord 
Eldon,  L.  C. 

[489] 


[•490] 


[  ^491  ] 


ALDER  V.   FOUEACRKf 

(3  Swanflton,  489—492.) 

A  deceased  partner  haying  contracted  in  Ids  own  name  for  a  lease  of 
premises  to  be  employed  in  the  partnership  trade,  the  Court  refused  to 
restrain  the  landlord  from  granting  a  lease  to  his  representatives,  but 
restrained  the  representatives  from  disposing  of  the  lease  when  granted, 
except  for  partnership  purxwses,  and  with  the  assent  of  the  surviving 
partner. 

Thb  bill  stated  an  agreement  between  the  plaintiff  and  his 
late  partner  B.  Yeo,  whose  executors  were  the  defendants 
Fouracre  and  Mackay,  for  obtaining  from  *the  Earl  of  Mount 
Edgecumbe  a  lease  of  certain  premises,  to  be  employed  in  their 
partnership  trade,  and  an  agreement  between  Yeo  and  the  agent 
of  the  Earl  for  ^granting  a  lease :  that  the  plaintiff  and  Yeo 
entered  into  the  premises  with  the  consent  of  the  Earl's  agent, 
and  expended  large  sums  in  building  thereon  :  that  the  plaintiff 
had  lately  discovered  that  Yeo  had  made  the  agreement  in  his 
own  name  alone :  that  since  the  death  of  Yeo,  the  plaintiff,  as 
surviving  partner,  had  expended  1,200Z.  on  the  premises ;  and 
that  Fouracre  and  Mackay  had  lately  applied  to  the  Earl  for  a 
t  Partnership  Act,  1890,  s.  29. 
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lease  of   the  premises  in   their  own  names,  and  intended  to       Aldbb 
dispose  thereof  as  the  separate  estate  of  Yeo.  Foubaobe. 

The  bill  prayed  that  the  Earl  of  Mount  Edgcambe  might  be 
restrained  from  granting,  and  Fooracre  and  Mackay  from 
applying  for  or  accepting  any  lease  of  the  premises. 

Mr.  Joseph  Martin^  on  certificate  of  bill  filed  and  affidavit, 
now  moved  for  an  injunction. 

Thb  Lobd  Chancbllob: 

What  equity  is  there  for  compelling  the  Earl  of  Mount 
Edgcumbe  to  take  another  lessee?  The  contract  was  made 
with  the  deceased  alone,  and  unless  there  is  evidence  that  the 
Earl  knew  that  it  was  made  on  behalf  of  himself  and  his  partner, 
that  partner  has  no  equity  against  the  Earl.  Possession  might 
be  given  to  both,  but  the  contract  was  with  one  alone ;  unless  a 
contract  with  both  parties  is  established,  Lord  Mount  Edgcumbe 
cannot  be  compelled  to  grant  a  lease  to  the  survivor. 

By  altering  the  frame  of  the  bill,  the  executors  may  be 
restrained  from  disposing  of  the  lease,  if  the  Earl  grants  one, 
except  for  partnership  purposes;  but  no  injunction  can  be 
obtained  against  the  Earl. 

The  bill  was  afterwards  amended  by  the  insertion  of  a  prayer,  [  492  ] 
that  Fouracre  and  Mackay  might  be  restrained  from  assigning 
or  parting  with  or  any  way  afifecting  the  lease  of  the  said  ground, 
or  their  interest  therein,  when  such  lease  shall  be  granted  to 
them,  pursuant  to  the  agreement,  except  for  the  benefit  of  the 
co-partnership,  and  for  co-partnership  purposes,  with  the  con- 
sent of  the  plaintiff ;  and  an  injunction  was  granted. 


B.B. — ^VOL.  XIX. 


258  1791.    CH.    8  8WANST0N,  490,  n.  [b.b. 


1791.  WEBSTER  V.  WEBSTERf 


May  19. 


(3  Swanston,  490,  n.) 


Lord  Injunction  to  restrain  suryiTing  partners,  from  using  the  name  of  a 

I^^^^  deceased  partner  in  the  firm  of  the  trade,  refused. 

[  490,91.  ]  MiTFORD  moved  on  the  part  of  the  plaintiff,  John  Webster, 

an  executor  of  James  Webster,  for  an  injunction  to  restrain  the 
defendants  David  Webster  and  James  Wedderbum,  the  two 
other  executors  of  James  Webster,  from  using  the  name  of  the 
testator  in  the  trade  carried  on  by  them  in  partnership. 

The  ground  upon  which  this  motion  was  made,  was  that  the 
defendants  used  the  name  of  the  testator  in  the  trade,  for  the 
purpose  of  subjecting  his  estate  to  the  consequence  of  the  trade, 
under  a  pretended  agreement  made  by  the  testator  in  his  life- 
time. 

LoBD  Chancbllob: 

It  is  impossible  that  using  the  testator's  name  in  the  trade, 
can  subject  his  name  to  the  trade  debts. 

Mitford  : 
If  it  has  not  that  effect  it  must  be  a  fraud  upon  the  public. 

LoBD  Chancellor: 

The  fraud  upon  the  public  is  no  ground  for  the  plaintiff's 
coming  into  this  Court. 

Motion  refu8ed.l 

t  Thynne  ▼.  Shove,  (1890)  46  Ch.  t  Prom  Mr.  Eomilly's  notes.  Lord 

Diy.  677,  69  L.  J.  Ch.  609.  Ck>lcheet6r'8  MSS. 
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HERRING  V.   The    DEAN    and    CHAPTER    op    ST.    yJlfuiiT. 

(3  Swanston,  492—515 ;  S.  C.  2  Wile.  Ch.  1.)  Plumbb, 

M.  B. 
A  Chapter  not  being  entitled  to  fell  timber  on  the  Deanery  lands,  except        r  492  1 
for  the  purpose  of  repairs,  a  lease  granted  by  them  of  certain  "  woods, 
groves,  hedge-rows  and  springs,"  was  construed  not  to  include  the 
right  of  felling  timber,  and  a  bill  by  the  lessee  for  an  account  of  timber 
felled  during  the  lease  by  the  lessors,  was  dismissed  with  costs. 

The  bill  stated  an  indenture  of  lease,  dated  the  24th  of  July, 
1818,  between  the  defendants  of  the  one  part,  and  the  plaintiff 
Catherine  Lowfield  of   the  other  *part,   by  which  as  well  in      [♦49s] 
consideration  that  Catherine  Lowfield,  had  surrendered  to  the 
defendants  a  former  lease,  dated  the  5th  of  August,  1806,  from 
them  to  her  *of   the  woods,  groves,  hedge-rows,  and  springs      [  ^494  ] 
thereinafter  demised,  to  the  intent  that  the  said  lease  might  be 
cancelled,  and  also  in  consideration  of  the  yearly  rent,  ^cove-      [  *495  ] 
nants,  and  agreements  thereinafter  referred  and  contained  on 
the  tenant's  or  lessee's  part,  and  for  other  good  and  valuable 
causes  and  considerations,  the  defendants  ^demised  and  granted      [  *496  ] 
unto  Catherine  Lowfield,  all  those  their  woods,  groves,  hedge- 
rows, and  springs,  lying,  standing,  growing,  or  being,  within,  of 
or  upon  their  manor,  of  ^Heybridge,  in  the  county  of  Essex,      [  *m  ] 
thereinafter     severally   mentioned     *      *     and    underwoods,       [  499  ] 
growing  and  being,  or  that  thereafter  should  grow  or  be  within 
and  upon  the  said  woods,  groves,  hedge-rows,  and  springs  above 
named,  and  "^every  of  them ;   all  which  premises  theretofore      [  *500  ] 
were  in  the  tenure  or  occupation  of  Edmund  Percival,  Esq.  or 
of  his  assigns  or  under-tenants ;   except  and  always  ^reserved       [  *60l  ] 
unto  the  defendants,  their  successors  and  assigns,  upon  every 
fall  of  the  said  woods,  groves,  hedge-rows,  springs,  or  any  part 
or  parcel  thereof,  twelve  *standells,  or  storers,  of  oak,  ash,  elm,       L  *W2  ] 
or  hornbeam,  that  should  be  most  likely  for  timber,  for  every 
acre  of  the  woods,  groves,  hedge-rows,  and  springs,  thereafter 
during  the  term ;   to  hold  the  said  woods,  groves,  hedge-rows, 
and  springs,  and  all  the  before-mentioned  demised  premises, 
with  the  appurtenances  (except  before  excepted,)  unto  Catherine 
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Hebbiko     Lowfield,  her  executors,  &c.  from  the  feast  day  of  the  nativity  of 
Tw»^n«ATg    St.  John  the  Baptist,  then  last,  for  the  term  of  twenty-one  years, 
CHAFTKt  OF  ^^  *^®  yearly  rent  of  50«. ;   with  a  power  of  re-entry  for  non- 
ST.  Paul,     payment  daring  twelve  weeks  after  demand. 

The  lease  contained  a  covenant  by  the  lessee  for  maintaining 
the  hedges  and  ditches  about  the  woods,  &c.  and  that  she,  her 
executors,  &c.  would  at  and  upon  any  fall  of  the  woods,  groves, 
hedge-rows,  and  springs,  or  of  any  part  or  parcel  thereof,  during 
the  term,  leave  standing  in  and  upon  the  premises,  to  the  use 
of  the  defendants  and  their  successors,  in  and  upon  every  acre 
so  to  be  felled,  twelve  good  and  sufficient  standells  and  storers 
of  oak,  ash,  elm,  or  hornbeam,  most  fit  or  convenient  to  be 
timber,  according  to  the  statujie  in  such  case  made  and  provided ; 
the  same  standells  or  storers  to  be  appointed  out  in  the  manner 
and  form  following ;   the  defendants,  their  successors  or  assigns, 
should  for  every  acre  felled  as  aforesaid,  first  choose  and  appoint 
out  four  of  the  best  trees  that  should  happen  to  grow  upon  any 
acre  so  felled ;  then  the  said  Catherine  Lowfield,  her  executors, 
[  *603  ]      &c.  should  accept  and  take  out  to  her  and  *their  own  proper 
use  four  other  of  the  next  best  trees  that  should  grow  upon 
every  of  the  same  acres;    and  then  thirdly,  the  defendants, 
their  successors,  and  assigns,  should  choose  and  appoint  eight 
other  trees  upon  every  of  the  said  acres,  at  their  will  and 
pleasure,  for  the  making  up  of   the  said  twelve  standells  or 
storers  for  every  acre  so  to  be  felled  as  aforesaid ;   and  that  it 
should  be  lawful  for  the  defendants,  their  successors  and  assigns, 
the  said  trees,  standells  or  storers,  at  any  time  after  they  should 
be  so  appointed  out  and  left  standing  for  their  use  as  aforesaid, 
to  have  free  ingress  and  regress  unto  and  from  the  said  woods, 
groves,  hedge-rows,  and  springs,  at  their  pleasure,  to  fell,  cut 
down,  hew,  square,  and  carry  away,  by  all  and  every  such  way 
and  ways  as  Catherine  Lowfield,  her  executors,  &c.  should  use 
to  carry  her  and  their  own  wood  and  trees,  out  of  and  from  the 
said  woods,  groves,  hedge-rows,  and  springs,  or  any  of  them  ; 
and  also  that  the  lessee,  her  executors,  &c.  would  not  convert 
the  said  woods,  groves,  hedge-rows,  and  springs,  or  any  of  them, 
to  pasture,  meadow,  or  arable  ground,  but  maintain  and  keep 
the  same  as  wood-grounds  during   the  term,  and  at  the  end 
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thereof  woald  deliver  up  the  same  to  the  defendants,  their  sac-     hbrbino 
cessors  or  assigns,  of  the  several  growths  following :   Bromley    xhb  'dbak 
Wood  of  two  years'  growth ;  Hawk's  Wood  of  six  years'  growth ;  p,j^^^  ^f 
the  hedge-rows  adjoining  to  Hawk's  Wood,  and  the  Grovet  at     St.  Paul. 
the  west  end  thereof,  at  five  years'  growth;   and  the  woods, 
groves,  and  hedge-rows,  in  Heathfield,  of  one  year's  growth. 

The  bill  then  stated  the  execntion  of  a  counterpart  of  the  lease 
by  Catherine  Lowfield,  the  surrender  of  the  lease  of  5th  of 
August,  1806,  and  that  the  renewed  lease  was  made  to  her  in 
trust  for  the  plaintiff  Herring. 

The  bill  proceeded  to  state  that  at  the  time  when  the  lease  of  L  ^*  ] 
the  24th  of  July,  1818,  was  granted,  there  were  large  quantities 
of  timber-trees,  and  underwood,  growing  in  and  upon  the  woods, 
groves,  hedge-rows,  and  springs,  demised;  and  that  in  May, 
1814,  the  defendants  by  their  agents  cut  down  and  sold  divers  of 
the  said  timber-trees,  &c. 

The  bill,  charging  that  a  large  fine  was  paid  by  Herring  to 
the  defendants  in  consideration  of  the  lease,  and  that  former 
lessees  had  paid  to  them  large  fines  in  consideration  of  leases  of 
the  like  tenor ;  that  such  fines  were  paid  in  the  confidence  that 
Herring  and  the  other  lessees  should  have  the  right  of  cutting 
all  the  timber-trees  and  underwood  growing  on  the  premises, 
except  the  twelve  standells  or  storers  reserved  for  the  defendants, 
and  were  calculated  with  reference  to  that  right ;  and  that  the 
defendants  bad  not,  during  any  former  lease,  (except  in  the  years 
1806  and  1818  some  trees  of  small  value  cut  during  the  absence 
of  Herring  from  this  country,)  cut  down  any  of  the  timber-trees 
on  the  premises,  except  the  twelve  standells  or  storers ;  prayed 
an  account  of  timber-trees  cut  down  and  carried  away  from  the 
said  premises  by  the  defendants,  and  of  the  sums  of  money  for 
which  they  were  sold,  and  which  have  been  received,  or  for  which 
security  has  been  taken  by  the  defendants,  and  payment,  and  an 
injunction. 

The  defendants,  by  their  answer,  admitting  that  they  had 
felled  timber-trees  of  the  value  of  1,169Z.  ISs.  9d.,  stated,  that 
they  and  their  predecessor  had  been  accustomed  to  grant  leases 
of  the  premises  in  terms  similar  to  the  present ;  that  none  of  the 
former  lessees  had  claimed  a  right  to  cut  down  any  timber-trees 
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Hkbbiho     thereon,  but  that  they  and  their  predecesBors  had  from  time  to 
The  Dbav    ^^™^  felled  and  disposed  of  them  for  their  own  use ;  that  the  fine 

AND        ♦for  the  renewed  lease  of  July,  1813,  was  89L  8«.  9d.  being  one 
Chaptkb  of  j>  t  o 

Bt.  Paul,     year  and  a  quarter's  value  of  the  property  demised,  including 

[  *&05  ]      underwood,  but  excluding  timber-trees ;  and  they  insisted  that 

they  were  entitled  to  fell  the  timber-trees,  and  that  the  lease 

authorized  the  lessees  only  to  cut  the  underwood  according  to 

their  covenant. 

Mr.  Hart  and  Mr,  ShadweU,  for  the  plaintiffs  : 
The  Dean  and  Chapter,  being  tenants  in  fee,  in  right  of  their 
church,  of  the  lands  on  which  the  trees  in  question  grew,  were 
entitled  to  fell,  and,  therefore,  to  grant  the  right  of  felling, 
timber.  The  lease  to  the  plaintiff  is  not  a  lease  of  the  lands, 
which  to  a  tenant  for  years  would  certainly  not  have  conveyed 
more  than  the  use  of  the  timber  during  the  term ;  but  it  is  a 
lease  of  the  timber  itself.  The  terms  of  the  grant,  "woods, 
groves,  hedge-rows,  and  springs,"  expressly  include  every  species 
of  wood,  the  latter  word  alone  would  have  been  sufficient  to  pass 
coppice  and  underwood:  woods  and  groves  unquestionably 
include  timber.     ♦    ♦     ♦ 

[  606  ]  Mr.  Home  and  Mr.  Sugden,  for  the  defendants : 

*    •    The  lease  contains  not  the  word  timber ;  and  the  ex- 

ception  renders  it  manifest  that  by  trees  are  meant  the  standells, 

which  were  not  yet,  but  might  become,  timber.    The  covenants 

regulating  the  mode  of  cutting  the  wood  are  evidently  designed 

to  provide  a  nursery  for  timber,  and  to  carry  into  effect  the 

provisions  of  the  statute  "for  the  preservation  of  wood8,"t  from 

which  the  terms  standells  and  storers  are  borrowed.    ♦     *    ♦ 

[  607  ]  By  a  grant  of  woods,  trees  shall  not  pass  where  the  cutting 

them  would  be  waste.    Sliephard's  Touchstone.l 

A  conclusive  objection  to  the  bill  is,  that  the  Dean  and 

Chapter,  though  seised  in  fee,  have  no  right  to  fell  timber, 

except  for  repairs.     Wither  v.  The  Dean  and  Chapter  of  Win- 

cheater. I     On  the  construction  for  which  the  plaintiff  contends, 

t  35  Hen.  VIII.  c.  17,  made  per-  J  P.  95. 

petual  by  statute  13  Bliz.  c.  25  [but  §  17  E.  B.  107  (3  Mer.  421). 

rep.  by  7  &  8  Geo.  IV.  c.  27,  s.  1]. 


VOL.  XIX.]     1819.    CH.    8  SWANSTON,  507—512.  263 

the  lease  is  void.    The  enabling  statute  of  Henry  Ylll.i  ex-  Hsbbiko 

pressly  excepts  leases  without  impeachment  of  waste ;  and  such  the  dean 

leases  by  a  Dean  and  Chapter  have  always  been  considered  chamkb  op 

within  the  equity  of  the  restraining  statute  of  Elizabeth.!     The  St.  Pauu 
Dean  and  Chapter  of  Worcester's  case.§ 

Thb  Mastbb  of  thb  Bolls  [after  stating  the  facts,  said : — ] 

*  *  Whenever  woods  are  the  subject  of  a  lease,  the  first  [  *3ii  ] 
question  is,  what  is  the  nature  of  the  wood  ?  It  may  consist 
only  of  great  trees,  or  a  mixture  of  great  trees,  coppice,  and 
underwood,  or  of  underwood  alone;  and  different  rules  are 
applicable  to  each.  As  between  an  ordinary  landlord  and  tenant 
it  is  settled,  that  if  the  wood  consists  of  great  trees  only,  the 
tenant  enjoys  not  the  property  of  the  trees,  but  only  the  use  of 
them.  In  the  passage  cited  from  Bro.  Abr.,\\  it  is  said  that 
where  a  man  leases  twenty  acres  of  wood  at  will,  the  lessee  may 
cut  the  trees  seasonably,  but  not  the  great  trees. 

It  is  clear,  also,  that  if  there  is  a  demise  of  land  on  which 
trees  are  growing,  or  of  a  farm  including  the  trees,  though  there 
is  no  express  exception  of  the  timber-trees,  *yet  the  law  makes  [  *512  ] 
the  exception,  and  the  lessee  for  years  has  no  right  to  cut  them 
down.  Why  ?  Because  by  law  he  has  only  the  limited  use  of 
the  trees,  not  the  property  in  them,  which,  as  a  part  of  the 
inheritance,  remains  in  the  landlord.  This  distinction  is  stated 
in  LifforcTs  case,1[  where  the  subject  was  fully  discussed ;  and  it 
is  supported  by  an  earlier  case  in  Dyer^W  already  cited,  and 
noticed  in  the  argument  of  Lifford's  case  and  in  Shephard's 
Touehstone,ll  in  which  a  majority  of  the  Judges  held,  that  under 
a  demise  of  a  farm  and  divers  closes,  with  all  timber,  wood, 
underwood,  and  hedge-rows,  except  the  great  oaks  in  a  certain 
close,  the  trees  not  excepted  did  not  pass  by  the  grant,  and  the 
lessee  could  not  fell  them. 

These  are  the  general  principles  on  this  subject  applicable  to 
leases  between  laymen ;  and  they  are  to  be  applied  a  fortiori 

t  32  Hen.  VIII.  o.  28  [rep.  (with  ||  Waste,  pi.  126. 

an  exception}  19  &  20  Vict  c.  120,  ^  11  Co.  46,  b.  p.  48. 

B.  35].  tt  P.  374,  pL  18. 

t  laEliz.  c  10.  Xt  P-  95. 

S  6  Co.  37. 
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Hebbiho  to  leases  by  ecclesiastical  corporations,  who  have  themselves  not 
THs*i)BAs  A^  absolute  but  a  qualified  property  in  the  timber  on  their 
CBAnsB  OF  ®s***®8-  ^^®  claim  of  the  plaintiffs  to  an  unlimited  right  to  fell 
St.  Paul,  trees,  militates,  first,  with  the  particular  fact  that  they  derive 
title  from  landlords  who  have  no  such  unlimited  right;  and 
next,  with  the  general  principles  of  the  law,  which  allow  to  a 
tenant  the  use  only  of  timber-trees,  and  not  a  power  to  fell  them. 
What  expressions  in  the  lease  are  sufficient  to  establish  so  extra- 
ordinary a  proposition  ? 

The  terms  of  the  lease  are  general,  and  the  first  observation 
to  be  made  on  its  contents  is,  that  it  is  totally  silent  on  the  right 
of  the  lessee  to  fell  a  single  tree ;  it  is  by  inference  only  that  the 
plaintiffs  attempt  to  collect  from  any  part  of  it  the  grant  of  such 
[  *6is  ]  a  right.  The  words  are,  demise  and  grant ;  which  Lord  *Coke 
and  Shephard  agree  in  representing  as  proper  terms  of  lease :  it 
is  a  lease  for  21  years,  and  under  such  an  instrument  whence 
arises  the  right  to  fell  trees  ?  Not  from  express  words,  nor  from 
inference,  unless  the  subject  demised  is  such  that  the  right  to 
fell  trees  is  only  the  fair  exercise  of  the  lessee's  right  to  the  use 
and  profits  during  the  term.  Whether  he  has  a  right  to  cut 
down  a  single  tree,  depends,  therefore,  on  the  nature  of  the 
woods  demised.  If  they  consisted  only  of  timber-trees,  the  lessee 
could  have  had  no  right  to  fell  them.  Whence  then  does  he  derive 
his  right  ?  From  this  alone,  that  the  greater  part  of  the  wood 
appears,  by  the  evidence  of  the  lease  itself,  to  be  coppice  and 
underwood.  It  was  not  necessary  to  give,  by  express  words,  the 
power  of  cutting  coppice  and  underwood,  which  is  part  of  the 
periodical  profits  of  the  tenancy.  They  must  be  cut  from  time 
to  time ;  and  the  lessee  has  the  right  of  cutting  them,  as  he 
would  have  the  right  of  taking  the  com,  or  the  grass,  under  a 
demise  of  arable  or  meadow  land.  But  this  includes  no  right  of 
cutting  timber-trees.  The  interest  of  the  lessee  in  the  woods  is 
derived  from  the  nature  of  the  property  ;  that  alone  both  gives 
and  limits  it. 

An  examination  of  the  language  of  the  lease,  warrants  the 
same  conclusion.  The  first  words  are  general,  but  the  exception 
ascertains  the  subject  of  the  lease.  The  exception  reserves  to 
the  lessors,  on  every  fall,  twelve  standells  or  storers  of  oak,  ash. 
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elm,  or  horn-beam,  that  shall  be  most  likely  for  timber,  for  every     Hbhbhtg 
acre  of  the  woods.    The  excepted  articles  are  sach  as  are  not  yet    xbb  dean 
timber,  but  most  likely  to  become  such.    The  whole  from  which  q^^^^  q, 
this  part  is  excepted,  must  have  been  of  the  same  description,     St.  Paul. 
trees  not  yet  become  timber. 

The  lease  afterwards  provides  a  particular  mode  in  which  the       [  6i4  ] 
twelve  standells  are  to  be  chosen  by  the  lessors,  and  reserves  to 
them  a  right  of  ingress  and  regress  to  cut  them  down  and  carry 
them  away. 

It  has  been  properly  observed,  that  this  exception  refers  to  the 
statute  85  H.  YIII.  c.  17;  and  that  is  another  circumstance 
tending  to  ascertain  the  subject  of  the  lease.  The  first  section 
of  that  statute,  which  relates  exclusively  to  coppice  and  under- 
wood, employs  the  terms  standells  and  storerst  as  they  are 
employed  in  the  lease ;  and  the  word  fell,  which  has  been  con- 
sidered as  not  applicable  to  falls  of  underwood,  is  there  used  in 
that  very  sense.  The  fair  inference  seems  to  be  that  the  clause 
of  reservation,  which  adopts  the  phraseology  of  the  statute, 
refers  to  the  same  subject. 

The  covenant  on  the  part  of  the  lessee  to  leave  the  woods  of  a 
certain  specified  growth,  one  of  the  growth  of  two  years,  another 
of  six,  a  third  of  five,  and  others  of  one  year,  is  intelligible  only 
in  application  to  coppice  woods,  which  are  felled  periodically ; 
and  the  inference  returns,  that  the  subject  of  the  lease  was 
underwood,  not  timber. 

Adopting  this  interpretation,  the  lease  is  no  violation  of  the 
duty  of  the  Dean  and  Chapter,  for  they  have  conferred  on  their 
lessee,  not  the  right  of  felling  timber,  but  the  regular  enjoyment 
of  the  profits  of  the  underwood ;  it  is  conformable  to  the  rules  of 
law,  intelligible  in  the  reservation,  and  the  reference  to  the 
statute,  agreeable  to  *the  constant  usage,  and  just  to  the  tenant,  [  *616  ] 
who  obtains  all  for  which  alone  a  consideration  was  paid.  On 
the  opposite  construction,  the  lease  would  be  a  direct  violation 

t  A  *'  standell "  obviously  denotes  definition  of  **  standell "  will  be  cor- 

a  young  tree,  left  standing  in  order  rect  if  the  word  '*  oak  "  is  expunged; 

to  become  timber ;  and  as  increasing  but  Johnson  appears  to  have  mis- 

the  "  store  "  of  timber,  a  standell  is  apprehended  the  import  of  the  term, 
denominated  a  *'storer."      Cowell's 
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of  the  law,  and  certainly  not  a  fit  subject  for  the  interposition 
of  a  court  of  equity. 

In  every  view,  therefore,  of  this  case,  and  considering  first, 
that  the  Dean  and  Chapter  have  not  an  absolute  right  to  fell 
timber ;  secondly,  that  if  they  had,  they  have  not  transferred  it 
to  the  plaintiffs ;  and,  thirdly,  that  such  a  transfer  would  not  be 
a  transaction  fit  to  be  carried  into  effect  by  a  court  of  equity,  I 
am  of  opinion  that  this  bill  must  be  dismissed  with  costs. 

17th  of  June,  1819.  "  His  Honor  doth  order  that  the  plaintiffs' 
bill  do  stand  dismissed  out  of  this  Court  with  costs  to  be  taxed," 
Act 


1819. 
March  19. 
June  28,  29. 

RalU  Omrt. 

Plumsb, 

M.B. 

[616] 


[516] 


WILKINSON  V.  WILKINSON.t 

(3  Swanston,  516—528.) 

Under  a  proviso  against  assigning  or  diarging  or  attempting  to 
assign  or  charge  a  life  interest,  so  as  not  to  be  entitled  to  the  personal 
receipt  and  enjoyment  of  the  property,  an  agreement  to  charge  a  debt 
on  the  estate  in  the  event  of  the  deficiency  of  another  estate,  a  power  of 
attorney  authorizing  the  receipt  of  the  rents  and  payment  in  discharge 
of  debts,  and  an  authority  to  a  creditor  to  receive  future  renlv,  for  which 
anticipated  receipts  were  given,  were  each  declared  su£Boient  to  deter- 
mine the  life  interest. 

Joshua  Wilkinson,  by  his  will,  dated  the  80th  of  April,  1790, 
after  devising  and  bequeathing  certain  estates,  legacies,  and 
annuities,  to  his  wife  and  daughters,  devised  and  bequeathed  all 
his  other  freehold  and  leasehold  estates  to  William  Wilkinson, 
and  Thomas  Wilkinson,  and  to  their  heirs,  &c.  upon  trust  to 
pay  the  annuities ;  and  subject  thereto  in  trust  for  his  son  John 
Henry  Wilkinson,  during  his  life,  remainder  to  trustees  to  pre- 
serve contingent  remainders,  with  remainder  for  the  children  of 
John  Henry  Wilkinson,  living  at  his  death,  in  equal  proportions. 

The  will  contained  the  following  clause :  ''  provided  always, 
and  I  do  hereby  declare,  that  the  annuity  of  500Z.,  before  given 
to  my  said  dear  wife  for  her  life,  and  the  provision  I  have  made 
for  my  said  daughters,  Sarah  Pearson  and  Elizabeth  Gowdale, 
for  their  separate  use  during  their  respective  lives  as  aforesaid, 

t  Beg.  Lib.  A.  1818,  fol.  1362.  8  Eq.  404,  36  L.  J.  Ch.  205. 

X  Oldham  v.  OWAaw,  (1867)  L.  E. 
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and  the  estates  given  to  my  said  sons  for  their  lives,  is  and  are  Wilkivbon 
upon  this  express  condition,  that  in  case  they,  my  said  wife,  wilkixsok. 
sons,  and  daughters,  shall  respectively  assign,  or  dispose  of,  or 
otherwise  charge  the  life  estates,  the  annuities  and  provisions  so 
made  to  and  for  them  during  their  respective  lives  as  aforesaid, 
so  as  not  to  be  entitled  to  the  profit,  receipt,  use,  and  enjoyment 
thereof,  then  and  from  thenceforth  the  annuity  or  life  estate  or 
interest  of  him,  her,  or  them  respectively,  so  doing  or  attempting 
so  to  do,  shall  from  thenceforth  cease,  determine,  and  be  void, 
to  all  intents  and  purposes  whatsoever,  and  shall  immediately 
thereupon  descend  to  and  devolve  upon  the  person  or  persons 
who  shall  be  next  entitled  thereto  by  virtue  of  the  limitations 
aforesaid,  in  such  manner  as  the  same  would  have  been  done  in 
c  ise  he,  she,  or  they,  was  or  were  then  respectively  actually 
dead,  any  thing  therein  contained  to  the  contrary  notwith- 
Kianding." 

The  testator  died  in  December,  1790 ;  and  after  the  death  of 
liis  widow,  J.  H.  Wilkinson,  from  the  year  1796,  by  the  per- 
mission of  the  trustee,  received  the  rents  of  the  premises  devised 
to  him. 

On  the  20th  of  January,  1809,  a  commission  of  bankruptcy 
was  issued  against  J.  H.  Wilkinson.  The  bill  was  filed  by 
Thos.  Wilkinson,  one  of  the  trustees  under  the  will,  against 
J.  H.  Wilkinson  and  his  infant  children,  and  the  assignees 
under  the  commission  of  bankruptcy,  and  against  William 
Wilkinson,  the  other  trustee,  stating,  that  J.  H.  Wilkinson  had 
previously  to  his  bankruptcy  ^charged  his  life  estate  for  the  [*5i7] 
payment  of  a  debt  due  from  him  to  W.  Wilkinson,  and  sug- 
gesting the  opposite  claims  of  J.  H.  Wilkinson,  his  assignees  and 
children ;  and  the  bill  prayed  that  the  rights  of  all  parties  might 
be  ascertained. 

By  the  decree  made  at  the  hearing  of  the  cause,  on  the  1st  of 
July,  1818,  before  the  late  Master  of  the  Bolls,  it  was  referred 
to  the  Master  to  inquire,  whether  J.  H.  Wilkinson  had  disposed 
of,  or  otherwise  charged  or  incumbered  the  life-estate,  and  pro- 
vision by  the  testator's  will  made  for  him  during  his  life,  so  as 
not  to  be  entitled  to  the  profit,  receipt,  use  and  enjoyment 
thereof ;  or  whether  he  had  attempted  so  to  do. 
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WiLKiHBOH       The  Master  by  his  report,  dated  the  27th  of  June,  1814, 

WiLKursoK.   certified,  that  he  was  of  opinion,  that  the  defendant  J.  H. 

Wilkinson  had  by  becoming  bankrupt  charged  and  incumbered 

his  life-estate,  so  as  not  to  be  intitled  to  the  profit,  receipt,  use 

and  enjoyment  thereof. 

To  this  report,  exceptions  were  taken  by  the  assignees,  which 
were  allowed,  and  by  an  order,  dated  the  6th  of  June,  1815,  it 
was  referred  back  to  the  Master  to  review  his  report ;  and  it 
being  alleged  that  the  defendants,  the  infants,  had  some  ad- 
ditional evidence  to  produce,  it  was  ordered,  that  the  Master 
should  receive  such  further  evidence  as  might  be  laid  before  him 
by  them. 

Upon  the  Master's  report,  the  following  facts  appeared : — 

In  October,  1807,  J.  H.  Wilkinson  executed  an  assignment  to 
[  ^618  ]  himself,  Nunn,  and  two  other  persons,  as  trustees  *for  the  pay- 
ment of  his  debts.  The  deed  was  not  produced,  nor  any  evidence 
offered  of  its  present  custody.  The  children  of  J.  H.  Wilkinson 
insisted,  and  his  assignees  denied,  that  it  contained  an  assign- 
ment of  his  life-estate  under  his  father's  will;  and  on  that 
point  contradictory  parol  evidence  had  been  received  before  the 
Master. 

J.  H.  Wilkinson  being  indebted  to  Thos.  Bull  in  the  sum  of 
iOOL,  and  W.  Wilkinson  having  agreed  to  advance  to  him  a  like 
sum  for  the  payment  of  two  other  creditors,  upon  his  empowering 
Bull,  then  collector  of  the  rents  of  his  life-estates,  to  receive  the 
rents,  and  pay  them  to  W.  Wilkinson,  until  the  amount  advanced 
by  him  was  repaid ;  on  the  8th  of  October,  1798,  J.  H.  Wilkinson 
executed  a  power  of  attorney  to  Bull,  authorizing  him  to  receive 
the  rents,  and  in  the  first  place  to  reimburse  to  himself  thereout 
all  sums  advanced  by  him  to  J.  H.  Wilkinson,  and  in  the  next 
place  to  pay  them  to  W.  Wilkinson,  until  his  advances  were 
repaid.  From  the  date  of  the  power  of  attorney  to  the  29th  of 
September,  1799,  J.  H.  Wilkinson  received  no  part  of  the  rents 
and  profits ;  and  in  some  portion  of  that  period,  a  person  was 
employed  by  Bull  to  distrain  upon  certain  tenants  of  the  estates 
in  which  J.  H.  Wilkinson  took  a  life-interest,  for  rent,  which  was 
afterwards  paid  to  Bull. 

In  May,  1808,  J.  H.  Wilkinson  being  in  want  of  money  to  pay 
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a  debt  for  which  an  execution  was  threatened,  borrowed  a  sum    Wilkinson 
of  3962.  of  William  Wilkinson,  and  deposited  the  lease  of  a  house    Wilkinson. 
at  Wandsworth  as  a  security ;  but  it  being  understood  that  this 
lease  was  not  of  adequate  value,  he  also  signed  the  following 
memorandum : — 

"  This  lease  is  to  be  a  security  to  Mr.  William  Wilkinson,  of 
Lndgate  Hill,  for  the  sum  of   896Z.,  interest  *and  expenses,      [*5i9] 
advanced  to  me  in  money ;  and  in  case  it  shall  not  be  sufficient, 
my  life-estate  to  be  chargeable  for  the  deficiency  in  my  father's 
estates.    J.  H.  Wilkinson,  London,  26th  May,  1808." 

The  lease  of  the  Wandsworth  property  had  been  estimated, 
aft-er  the  agreement,  at  8202.,  and  had  subsequently  become  of 
no  value. 

In  1807  and  1808,  J.  H.  Wilkinson  had  several  times  borrowed 
money  on  the  credit  of  the  rents  by  anticipation;  and  in 
December,  1808,  he  borrowed  a  sum  of  581.  17«.  6d.  from 
Duppa  Jenkins,  to  whom  he  gave  his  receipts  for  rents,  not 
then  due,  to  that  amount,  together  with  the  following  memo- 
randum : 

"London,  Dec.  17,  1808.  I  hereby  acknowledge  to  have 
received  of  Mr.  Duppa  Jenkins,  junior,  of  London  Soad, 
St.  George's  Fields,  Surrey,  coal-merchant,  the  sum  of 
58Z.  17«.  6d.  for  the  rents  stated  at  the  end  of  this,  and  num- 
bered, as  per  receipts,  1,  2,  8,  4 ;  and  I  hereby  authorise  him 
to  collect  the  same,  and  to  repay  himself  the  said  sum  of 
582.  17«.  6d.,  advanced  to  me;  and  for  that  purpose  he  has 
my  receipts  upon  the  parties  so  stated  and  numbered  as  at  the 
end  of  this  acknowledgment.  I  do  authorise  him  to  receive  the 
same  for  his  own  use  and  benefit,  without  my  having  any  claim 
whatever  upon  the  said  rents,  they  being  his  sole  property  for 
the  advance  so  made  to  me.  And  I  do  hereby  authorise  and 
direct  the  parties  on  whom  the  receipts  are,  to  pay  the  same  to 
him,  or  any  person  that  may  be  sent  by  him  to  receive  the  same, 
producing  my  receipts  as  before  stated.  And  in  case  of  default 
of  payment  by  either  of  the  said  parties,  this  shall  be  full  power 
for  V>iTn  to  seize  or  distrain  in  my  name  for  the  said  rents,  or  in 
the  names  of  the  trustees,  under  a  power  of  attorney  *given  by  [  •520  ] 
them  to  me  for  that  purpose,  to  receive  the  said  rents  from  the 
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WiLKiNBOH    broker  so  seizing  or  distraining,  and  apply  the  same  to  his  own 
WilkTkbon.   ^se ;  and  this  shall  be  a  sufficient  warrant  and  authority  for 
any  broker  so  seizing  and  paying  over  to  the  said  Duppa 
Jenkins,  junior,  the  monies  so  received.       J.  H.  Wilkinson." 
"  No.  5,  Walton  Place,  Blackfriar's  Road." 
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The  Master,  by  his  report,  dated  26th  July,  1817,  certified  his 
opinion  that  the  defendant  J.  H.  Wilkinson  had,  by  these  various 
acts,  assigned  and  disposed  of,  and  otherwise  charged  and  en- 
cumbered, the  life-estate  and  provisions  by  the  testator's  will 
made  to  and  for  him  during  his  life,  so  as  not  to  be  entitled  to 
the  profit,  receipt,  use,  and  enjoyment  thereof. 

To  this  report  the  defendants,  the  assignees,  excepted. 

Mr.  Wether  ell  and  Mr.  Stephen,  for  the  exception : 
The  deed  of  assignment,  if  it  included  the  life-estate  of  J.  H. 
Wilkinson,  was  certainly  a  violation  of  the  prohibition ;  but  the 
deed  is  not  produced,  and  no  proof  has  been  offered  of  its  loss 
to  justify  the  Court  in  receiving  parol  evidence  of  its  contents. 
In  considering  the  effect  of  the  other  acts,  the  Court  will  not 
[  *52i  ]      incline  to  declare  a  forfeiture,   and  will  strictly  ^construe  so 
penal  a  proviso.    The  restraint  of  alienation  is  applicable  only 
to  alienation  of  the  whole  interest,  on  the  same  principle  on 
which  it  has  been  decided,  that  an  under-lease  is  no  violation  of 
a  covenant  by  a  lessee  not  to  assign.    Every  charge  or  incum- 
brance is  not  within  the  prohibition,  but  such  only  as  is  incon- 
sistent with  personal  receipt  and  enjoyment  of  the  property. 

The  power  of  attorney  was  not  contrary  to  the  letter  or  the 
spirit  of  the  proviso ; — a  mere  appropriation  of  the  rents  by  a 
revocable  instrument  for  the  payment  of  a  debt ;  not  an  incum- 
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brance,  but  a  mode  of  enjoying  the  estate.  The  charge  in  favour  Wilkinson 
of  W.  Wilkmson  was  contingent  only,  and  never  caused  any  wilkinsoh. 
exclusion  from  personal  receipt;  even  an  absolute  mortgage 
would  not  have  had  that  effect  while  interest  was  paid.  That 
the  mere  anticipation  of  rent  is  not  a  violation  of  the  prohibition, 
is  established  by  the  analogous  decisions,  that  without  an  express 
restraint  in  terms,  married  women  may  anticipate  the  profits  of 
property  settled  to  their  separate  use. 

They  cited  Doe  d.  Mitchinson  v.  Carter,  \  Dommett  v.  Bedford^l 
Brandon  v.  Robinson,^  Shee  v.  HaU^W  RexY.  Robinson^f  Hvlme 
V.  Tenant. \\ 

Mr.  Hart,  Mr.  Home,  and  Mr.  Rose,  for  the  report : 
The  estate  of  J.  H.  Wilkinson  was  equitable  only,  and  a  power 
of  attorney  authorising  the  receipt  of  the  rents,  executed  for  a 
valuable  consideration,  is  not  revocable,  and  amounts  to  an 
alienation  in  equity.  The  deed  of  assignment  must  be  presumed 
to  have  remained  with  *the  assignees,  and  to  be  withheld  by  l  *523  ] 
them,  because  the  production  would  be  fatal  to  their  claim. 

Thb  Master  of  the  Bolls  [after  some  general  observations  as 
to  the  validity  of  forfeiture  clauses  said : — ] 

The  question  then  here  is  chiefly  a  question  of  fact,  whether  [  ^23  ] 
the  acts  of  J.  H.  Wilkinson  are  within  the  range  of  the  clause  of 
prohibition?  The  acts  said  to  have  caused  a  forfeiture,  are 
four.  One  of  them,  if  proved,  would  have  at  once  put  an  end  to 
all  argument ;  I  mean  the  deed  executed  by  J.  H.  Wilkinson  in 
the  year  1807,  by  which  he  is  said  to  have  passed  the  life  estate, 
which  he  took  under  his  father's  will,  for  the  benefit  of  his 
creditors.  The  existence  of  that  deed  is  admitted,  but  the 
assignees  deny  that  it  included  the  bankrupt's  life  estate.  To 
determine  that  point,  nothing  is  required  but  the  production  of  the 
deed ;  and  the  question  is,  whether,  so  far  as  the  deed  is  concerned, 
the  fact  is  established  by  those  who  claim  under  the  forfeiture  ? 

[EUs  Honour  declined  to  decide  the  case  upon  this  point  in 

t  4  B.  B.  586  (8  T.  B.  57).  ||  9  B.  B.  198  (13  Ves.  404). 

J  6  T.  B.  684  (3  Ves.  149).  f  12  B.  B.  739  (Wightw.  386). 

§  11  B,  B.  226  (18  Vefl.  429);  1         tt  1  Br.  0.  0.  16. 
Boee,  197. 


4 
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WILKIV80K   the  absence  of  sufficient  evidence  of  the  contents  of  the  deed, 
WiLKiKsoK.  and  said :— ] 
[  ^25  ]  If  the  case  depended  on  this  question  alone,  it  would  deserve 

the  consideration  of  the  Court,  whether  some  course  ought  not 
to  be  adopted  for  ascertaining  the  contents  of  the  deed;  and 
whether,  notwithstanding  the  great  neglect  of  those  who  should 
have  furnished  the  Court  with  the  deed,  or  accounted  for  its 
non-production,  an  inquiry  should  not  even  now  be  directed. 
But  there  is  little  probability  that  the  production  would  establish 
the  fact  of  forfeiture  or  cesser. 

The  case  then  depends  on  the  other  three  acts  of  the  bankrupt, 
the  power  of  attorney  given  to  Bull,  the  agreement  of  May,  1808, 
and  the  anticipation  of  rents  in  favour  of  Jenkins  and  others ; 
[  *^26  ]  and  it  is  impossible  to  *avoid  seeing  that  they  are  directly  in 
violation  of  the  testator's  intention.  The  father  was  anxious 
that  this  son,  who  was  in  trade,  should  have  the  personal  enjoy- 
ment of  the  property,  and  not  in  any  way  alien  or  incumber  it ; 
and  it  appears  that  from  1798,  two  years  after  he  came  into 
possession,  to  1809,  the  son  was  struggling  under  embarrassed 
circumstances,  and  being  aware  of  the  prohibition  imposed  upon 
him,  endeavoured  to  evade  it  by  contriving  modes  of  encumber- 
ing and  hypothecating,  which  should  not  amount  to  a  mortgage 
within  the  letter  of  the  prohibition. 

It  has  been  properly  argued,  that  in  cases  of  this  nature,  the 
acts  done  must  be  contrary  not  only  to  the  spirit  and  meaning 
of  the  prohibition,  but  to  the  letter ;  but  there  has  been  some 
fallacy  in  insisting  principally  on  the  words  assign  or  dispose  of, 
as  referring  to  a  complete  assignment  of  the  son's  interest.  The 
effect  of  such  a  construction  would  be,  that  he  might  in  effect 
deprive  himself  of  the  enjoyment  during  his  whole  life  by  partial 
dispositions  of  the  rents  and  profits.  But  the  words  here  are 
not  merely  assign  and  dispose  of,  but  charge  or  incumber,  or 
attempt  so  to  do. 

The  latter  phrase  occurred  in  the  case  of  The  King  v.  iZofrtn- 
8on,\  the  decision  m  which  proceeded  on  a  ground  foreign  from 
this  case. 

t  12  E.  E.  739  (Wightw.  386). 
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The  execution  of  the  power  of  attorney  to  Bull  is  admitted ;  Wilkihsok 
he  was  a  creditor,  and  the  power  of  attorney  authorised  him  to  wilkikson. 
receive  rents  for  the  purpose  of  paying  himself  and  another 
creditor.  It  has  been  argued,  that  notwithstanding  this  instru- 
ment, the  bankrupt's  right  to  the  property  continued ;  that  it 
was  not  essential  for  him  *to  receive  the  rents  propriis  manihus ;  C  *^2^  ] 
and  that  the  testator's  intention  was  satisfied,  if  he  retained  the 
dominion  over  them.  But  the  answer  is,  that  a  power  of 
attorney  given  to  a  creditor  is  not  revocable.  It  is  an  equitable 
security,  conferring  a  right  to  receive  and  withhold  the  rents 
until  the  debts  are  paid;  and  the  bankrupt  had  no  longer 
dominion  over  the  property.  What  is  a  security  by  vivum 
vadium,  but  a  power  to  receive  the  profits  of  an  estate,  and  apply 
them  in  payment  of  the  debt  ?  It  is  a  charge  that  for  a  time 
dispossessed  him,  and  deprived  him  of  the  use  and  enjoyment  of 
the  estate. — The  clause  contrasts  throughout  his  enjoying  the 
estate  himself,  and  pledging  it  as  a  security ;  and  this  is  in  fact  a 
security,  although  not  made  in  the  ordinary  mode.  It  is  clearly 
a  violation  of  the  prohibition  against  charging  and  incumbering. 

The  agreement  of  the  26th  of  May,  1808,  although  the  opera- 
tion of  it  was  to  be  only  conditional,  was  yet  certainly  an  attempt 
to  charge  the  life-estate.  If  the  estate  at  Wandsworth  was 
notoriously  inadequate,  it  was  in  its  inception  a  direct  charge, 
and  at  all  events  it  was  an  incumbrance  on  both  estates ;  both 
were  made  responsible  by  it.  It  is  said,  that  this  did  not 
interrupt  the  use  and  enjoyment  of  the  estate ;  but  according  to 
that  reasoning,  even  a  mortgage,  if  the  mortgagor  continued  in 
possession,  would  not  have  been  a  breach  of  the  proviso. 

The  last  act  is  the  anticipation  of  rent.  It  appears,  that  the 
bankrupt  had  given  an  authority  to  receive  the  rents,  and  to 
distrain  in  his  name,  and  to  appropriate  the  amount  to  the 
payment  of  a  debt.  The  person  to  whom  this  authority  was 
given  was  not  to  be  accountable  for  what  he  received  until  after 
satisfaction  of  his  debt.  Thus  the  right  of  receiving  the  rents 
was  parted  with,  *and  transferred  to  another  for  a  valuable  [*628] 
consideration.  Comparisons  have  been  made  to  the  cases  of 
bailiflb  and  stewards ;  but  this  is  really  analogous  to  a  mortgage, 
for  the  right  to  the  rent  is  transferred. 

R.B. — VOL.  XIX.  T 


J 


274  1819.    CH.     8  8WAN8TON,  528.  Ir.b. 

WiLKiireoH  On  the  effect  of  bankruptcy  no  question  arises,  and  I  am 
WiLmsoK.  surprised  that  it  has  been  noticed ;  considered  as  a  proceeding 
in  invitum,  it  was  not  an  act  which  could  occasion  a  forfeiture 
under  this  proviso ;  and  such  must  have  been  the  opinion  of  the 
late  Master  of  the  Bolls,  or  he  would  not  have  allowed  the 
exception,  and  referred  the  case  again  to  the  Master. 

Upon  the  whole  I  concur  with  the  Master,  and  the  exception 
must  be  overruled. 

His  Honour  held  the  said  exception  to  be  insufficient,  and 
doth,  therefore,  order  that  the  same  be  overruled,  t 


Bldok,  l.0< 

[629  ] 


1818.  DREWRY  V.  THACKER. 

^^'  ^^-  (3  Swanston,  62ft— 550.) 

M  OR  07  ^  aotioQ  for  administration  does  not   deprive  a  nreditor  of  any 

'     '    ^     '  remedy  which  he  may  be  entitled  to  claim  against  the  legal  personal 

Iioid  representative  de  bonis  propriU, 

[Thb  decision  in  this  case  turned  upon  the  propriety  of  an 
injunction  protecting  an  executor  from  legal  proceedings  by  a 
creditor  after  a  decree  for  administration.  The  Lord  Chan- 
CBLLOB  did  not  finally  determine  any  question,  but  the  following 
observations,  which  he  delivered,  may  be  usefully  preserved :] 

Thb  Lord  Chamcbllob: 

[  644  ]  It  is  fully  settled,  though  not  from  a  very  ancient  time,  that 

if  this  Court  once  takes  on  itself  the  administration  of  the  assets 
of  a  testator  or  intestate,  a  creditor  seeking,  and  not  having  yet 
obtained,  satisfaction  at  law,  shall  not  be  suffered  to  proceed 
there ;  it  being  impossible,  while  the  decree  is  considered  as  a 
proceeding  for  the  benefit  of  all  the  creditors,  to  permit  some 
of  them  to  proceed  elsewhere.  That  doctrine  has  been  much 
enlarged  even  in  my  time;  for  it  was  first  determined  by 
Lord  Thublow,  that  such  relief  might  be  obtained,  not  only 
by  a  creditor,    but    by  a  residuary  legatee.  I      It  is  now  an 

t  Beg.  Lib.  B.  1818,  fol.  1724.  Dickens,  603,  erroneously  represents 

X  BrooU  V.  BeynMi,  1  Br.  C.  G.  the  suit  to  have  been  instituted  by  a 
183.     The   report   of   this  case  in     creditor. 
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Tiniversal  rule,  that  after  a  decree  for  the  administration  of  Dbewbt 
assets,  those  who  make  a  demand  which  they  have  yet  to  recover  thackbb. 
against  those  assets,  must  come  in  under  that  decree.    *    *    * 

Although  the  Court  has  said,  that  when  it  takes  the  adminis-  [  547  ] 
tration  of  assets  into  its  hands,  it  will  protect  the  personal 
representative  from  pressure  at  law ;  yet  it  is  always  careful  not 
to  exclude  creditors  proceeding  at  law  from  the  benefit  of  that 
due  diligence  by  which  they  have  established  a  right  to  be 
satisfied,  either  out  of  the  assets  of  the  deceased,  or  de  bonis 
propriis  of  the  representative,  a  right  which,  in  some  cases,  the 
conduct  of  the  representative  will  confer  on  them,  and  in  others 
their  own  activity ;  and  will  not  indulge  creditors  who  have  lain 
by,  to  the  extent  of  depriving  the  diligent  of  the  fruits  of  their 
diligence. 


BUEGH  V.   FEANCIS.f  ^^^'• 

'  Dec.  9, 

(3  Swaoeton,  636,  n.— 537,  n.)  t  

A  mortgagor's  heir  compelled,  imder  the  ooyenant  for  farther  assuraoce,   Lo^^^^l^er. 
to  supply  a  defect  in  a  mortgage,  against  judgment  creditors. 

A  MOBTOAOB  in  fee  was  defective  for  want  of  livery ;  the  heir 
after  the  death  of  the  father  offers  to  pay  the  money,  but  upon 
view  of  the  defect  in  the  deed,  retracts,  and  then  is  sued  by  his 
father's  creditors  as  heir,  and  pleads  riens  prater  the  mortgaged 
lands ;  so  the  creditors  by  *bond  have  judgments  which  relate 
to  the  first  day  of  Hilary  Term,  1670,  but  in  truth  were  after 
the  teste  and  service  of  a  subpcena,  though  before  the  return  of 
it.  I  decreed  the  heir  to  make  a  conveyance  to  the  mortgagee 
according  to  his  father's  covenant  for  further  assurance,  and 
that  he  should  hold,  till  redemption,  discharged  of  those  judg- 
ments ;  wherein  I  did  not  rely  upon  the  legal  notice  of  lis  pendens, 
but  held  the  heir  in  this  case  to  be  a  trustee  of  the  land 
descended,  which  was  charged  with  the  equity  of  the  mortgage, 
but  could  not  be  incumbered  by  the  heir ;  for  a  purchaser  with- 
out notice  of  the  trust  may  be  free,  but  an  incumbrance  is  not 
like  a  sale. — Lord  Nottingham's  MSS. 

t  Cited  by  Eay,  J.  Bobs  y.  Army  t  1  ^-  Ca.  Abr.  320 ;  Bep.  temp. 
and  Navy  Hotel  Co.  (1886)  34  Ch.  D.  Finch,  28;  Nels.  183 ;  1  P.  Wms.  279. 
43,50. 

T  2 


[  •537,  H.  ] 
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1819.  SPILLER  V.  SPILLERt 

•^*^^  (3  Swanston,  656—657.) 

Lord  Injunction  to  restrain  the  vendor  of  copyhold  premises,  after  delivery 

LDOK,  IaL.  ^i  possession  and  receipt  of  part  of  the  purchase  money,  from  surrender- 

[  656  ]  ing  them  to  persons  other  than  the  purchasers. 

In  general  during  a  suit  for  specific  performance,  the  Ck}urt  will  not 
restrain  the  owner  from  dealing  with  his  property. 

In  November,  1816,  the  plaintiffs  and  Henry  Spiller  signed 
an  agreement  for  the  sale  to  the  plaintiffs  of  certain  copyhold 
lands,  the  property  of  Henry  Spiller,  held  under  the  honor  of 
Taunton  Dean,  in  the  county  of  Somerset,  at  the  price  of  900Z. 
Possession  of  the  premises  was  delivered  to  the  plaintiffs,  and 
800^.,  part  of  the  purchase  money,  were  paid,  the  remainder 
being  payable  upon  a  surrender;  and  the  plaintiffs,  accom- 
panied by  the  vendor,  applied  to  the  deputy  steward  of  the 
manor  for  the  purpose  of  obtaining  a  surrender,  but  were 
[  *657  ]  informed  *by  him  that  the  steward  was  dead,  and  that  he  could 
not  take  the  surrender  until  he  had  received  an  appointment 
from  the  new  steward.  Henry  Spiller  afterwards  becoming 
involved  in  pecuniary  embarrassments,  executed  a  conveyance 
and  assignment  of  all  his  property,  real  and  personal,  to  the 
other  defendants  as  trustees,  and  refused  to  surrender  the 
copyhold  premises  to  the  plaintiffs.  The  bill  prayed  specific 
performance  of  the  agreement,  and  an  injunction  to  restrain 
H.  Spiller  from  surrendering  the  copyhold  premises  to  the  other 
trustees. 

A  motion  was  now  made,  on  certificate  of  bill  filed,  and 
affidavit,  for  an  injunction. 

Mr.  Buck  for  the  motion. 

Thb  Lord  Chancellor: 

The  plaintiffs  are,  under  the  circumstances,  entitled  to  an 
injunction ;  but  I  wish  it  to  be  understood  as  my  opinion,  that, 
in  general,  on  a  bill  for  the  specific  performance  of  an  agree- 
ment to  sell,  the  plaintiff  is  not  entitled  to  restrain  the  owner 

t  London  and  County  Banking  Co.  v.  Leuns  (1882)  21  Ch.  D.  490. 
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from  dealing  with  his  property :  +  a  diiBferent  doctrine  would 
operate  to  control  the  rights  of  ownership,  although  the  agree- 
ment was  such  as  could  not  be  performed.! 


Spilleb 

r. 
Spilleb. 


MOEMS  V.   CLAEK80N. 

(3  Swanston,  558--d67.) 

The  purchaser  of  a  copyhold  estate  sold  during  the  infancy  of  the 
heir,  under  the  usual  decree,  is  not  entitled  to  have  a  portion  of  the 
purchase  money  retained  in  Court,  as  a  provision  for  defraying  the 
expense  of  the  fine  which  would  become  payable  on  the  death  of 
the  heir  before  a  conveyance. 

[In  this  case  the  purchaser  of  a  copyhold  estate,  under  an 
administration  decree,  claimed  to  have  a  portion  of  the  purchase 
money  retained  in  Ciourt  to  pay  the  expense  of  the  fine  that 
might  become  payable  in  the  event  of  the  infant  heir  of  the 
testator  dying  before  conveyance  of  the  copyholds,  the  persons 
entitled  to  the  proceeds  of  the  sale]  petitioned  to  have  the  fund 
in  Court  paid  out  and  distributed.  It  was  insisted  on  the  part 
of  the  purchaser,  that  a  sufilcient  sum  ought  to  be  left  in  Court 
to  indemnify  him  from  payment  of  the  additional  fine,  which 
would  become  payable  if  Amelia  Morris,  the  infant,  should  die 
under  age. 


1819. 

June  1. 

July  14,  20. 

BoUs  Court. 

Plitmeb, 

M.R. 

[558] 


[659] 


Sir  A.  Piggott  and  Mr.  Roupell,  for  the  petitioners. 


[6«0] 


Mr.  Barber^  for  the  purchaser. 

The  Master  of  the  Bolls  observed,  that  it  was  a  very  general 
and  important  question,  whether  in  judicial  sales  before  the 
Master,  the  purchaser  can  retain  money  in  Court  and  prevent 
the  distribution  of  it,  because  the  heir  is  an  infant  not  competent 
to  convey  the  legal  estate ;  and,  not  having  been  referred  to  any 


t  Le.  where  the  contract  itself  is 
not  clearly  enforceable  in  equity. 
Thus  explained  by  Turner,  L.  J. 
in  Hadley  v.  TJte  London  Bank  of 
SeoUand  Limited  (1865)  3  D.  G.  J.  & 


S.  63,  70.— 0.  A.  S. 

t  See  Echliff  v.  Baldwin,  10  B.  B. 
178  (16  Ves.  267);  Curt%$  v.  The 
Marquess  of  Buckingham,  13  B.  B.  174 
(3  V.  &  B.  168). 


July  14. 
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MoBRiB      aathorities  on  the  subject,  he  desired  that  the  case  might  be 
Clabkson.    again  argued  before  him  by  one  counsel  on  each  side. 

July  20. 

Mr.  Barber^  for  the  purchaser.    ♦    *    * 

[  661  ] 

Mr.  Roupeli,  for  the  petitioners.    *    *    * 
Mr.  Cooper,  for  the  heir.    ♦    ♦    * 

Thb  Master  of  the  Bolls: 

I  have  bestowed  considerable  time  and  attention  in  the  ex- 
amination of  this  question,  but  have  not  been  successful  in  my 
search  after  authorities  on  the  subject.  It  is  necessary,  there- 
fore, to  proceed  upon  principle,  and  decisions  in  analogous  cases. 

The  facts  of  the  case  are,  that  the  estates  of  which  the  testator 
died  seised  in  1806,  having  by  his  will  charged  them  with  the 
[  *^^  ]  payment  of  his  debts,  were,  by  *the  decree  pronounced  in  1808, 
directed  to  be  sold.  He  left  his  eldest  son,  Samuel  Morris,  his 
heir  at  law,  an  adult,  and  if  the  suit  had  proceeded  to  maturity 
during  his  life,  no  difficulty  could  have  arisen.  After  his  death, 
in  1807,  the  suit  was  revived  against  Amelia  Morris,  his  only 
child ;  and  by  the  decree  of  May,  1808,  the  defect  of  surrender 
of  the  copyhold  was  supplied,  and  a  sale  was  directed  in  the 
usual  terms. 

It  appears  that  the  first  sale  was  made  in  April,  1809.  The 
biddings  were  afterwards  opened,  and  a  resale  took  place  in 
July,  1809.  The  advertisements  announced  that  the  sale  was 
under  the  decree  of  the  Court,  and  it  was  effected  at  the  public 
sale-room.  The  present  purchaser  was  afterwards,  at  his  own 
instance,  substituted  for  the  highest  bidder  at  the  sale.  It  is 
evident  that  the  purchase  was  made  with  perfect  knowledge  that 
the  sale  was  a  judicial  sale,  under  a  decree  of  the  Court ;  and  at 
that  very  time  a  receiver  was  in  possession  of  the  premises. 
The  purchaser  had  full  notice  of  the  decree,  and  it  must  be 
supposed  that  he  was  acquainted  with  all  its  contents ;  he  had 
ample  opportunity  of  becoming  acquainted  with  them.  He 
must  be  considered  to  have  known  that  the  estate  which  he 
purchased  was  the  copyhold  estate  of  an  infant,  who  was  to 
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convey  at  twenty-one ;  and  in  the  mean  time  the  purchaser  was       Mobbis 
to  hold  and  enjoy  under  the  direction  of  the  decree.  Clabkbok. 

On  the  20th  of  July,  1818,  the  purchaser  obtained  the  Master's 
report  of  his  being  the  best  bidder,  and  afterwards  the  confirma- 
tion of  that  report,  knowing  as  he  must  have  done,  that  till 
that  confirmation  he  was  not  absolutely  fixed  as  the  purchaser. 
He  then  applied  for  liberty  to  pay  in  the  purchase-money,  and 
to  be  let  into  ^possession,  and  declared  himself  satisfied  with  the  [  ^^^  ] 
title.  He  accordingly  obtains  possession ;  and  all  this  is  done 
with  full  notice  that  the  title  was  of  an  imperfect  nature,  and 
that  the  legal  estate  could  not  be  immediately  obtained. 

It  is  after  this  series  of  proceedings,  that  in  the  next  stage, 
when  the  fruit  of  the  decree  is  sought  to  be  obtained  by  the 
application  of  the  purchase-money  to  the  purposes  to  which  it 
was  destined,  the  objection  is  for  the  first  time  taken  by  the 
purchaser,  that  he  may  eventually  incur  the  risk  of  the  expense 
of  an  additional  fine.  If  the  infant  should  die  under  age,  there 
will  be  a  necessity  for  the  next  heir  to  be  admitted,  and  upon 
that  admission  a  fine  must  be  paid.  There  may  thus  be  several 
successive  deaths  and  several  fines ;  and  the  danger,  therefore, 
is  not  limited  to  the  amount  of  one  fine  only,  but  of  indefinite 
extent,  and  a  considerable  sum  may  be  exhausted.  The  pur- 
chaser wiU  never  be  free  from  hazard  till  some  adult  heir  has 
been  admitted  and  surrenders  it  to  him.  In  these  circumstances, 
the  purchaser  insists  that,  to  the  extent  of  one  fine  at  least,  the 
purchase-money  ought  to  be  compounded. 

In  considering  this  question  I  shall  first  advert  to  the  case  of 
freehold  property,  and  then  inquire  whether  the  same  rule 
extends  to  copyhold. 

On  the  sale  of  a  freehold  estate,  the  property  of  an  infant  heir, 
the  purchaser  may  be  subject  to  additional  expense  and  inconve- 
nience. Some  time  may  elapse  before  he  obtains  a  marketable 
title.  The  infant  heir  at  law  may  die  during  minority,  and  the 
legal  estate  may  descend  to  2k  feme  covert^  in  which  event  it  would 
become  necessary  to  incur  the  expense  of  a  fine,  or  to  a  ^person  [  *664  ] 
beyond  the  jurisdiction,  from  whom  a  conveyance  could  not  be 
compelled ;  or  it  may  escheat  for  want  of  heir,  and  difficulties 
may  arise  in  obtaining  a  grant  from  the  Grown.    Yet,  although. 
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MoBBiB  as  between  party  and  party,  it  would  be  unreasonable  to  subject 
Claiucsok.  ^  purchaser  to  this  contingent  expense  and  inconvenience,  it  is 
admitted  that  such  is  the  practice  in  the  case  of  a  judicial  sale 
of  freehold  estate ;  and  the  practice  is  founded  on  the  necessity 
of  it  for  accomplishing  the  purpose  of  the  sale,  and  administer- 
ing the  estate  of  t^ie  deceased,  and  providing  for  the  payment  of 
creditors.  It  is  a  known  exception  to  the  general  rule  which 
protects  a  purchaser  from  paying  the  purchase-money  until  he 
has  obtained  a  conveyance. 

A  judicial  sale  is  regulated  by  peculiar  principles.  It  takes 
place  under  the  guarantee  of  the  Court,  and  it  is  upon  the  direc- 
tion in  the  decree  to  hold  and  enjoy  that  the  purchaser  relies. 
To  the  inconveniences  which  have  been  mentioned,  the  transac- 
tion having  been  completed  by  the  confirmation  of  the  Master's 
report,  the  purchaser  is  not  permitted  to  object;  because  he 
purchased  with  a  full  knowledge  of  his  situation,  and  pays  a 
price  which  is  regulated  by  all  the  circumstances  of  the  sale. 

[His  Lordship  referred  to  cases  which  established  this  excep- 
tion in  the  case  of  the  judicial  sale  of  a  freehold  estate  vested  in 
an  infant,  and  observed  (p.  565)  that  the  rule  and  the  reason 
were  equally  applicable  to  sales  of  copyhold  estates,  and  continued 
as  follows : — ] 
[  5«6  ]  If  it  had  been  stated  to  the  purchaser  before  the  sale,  that  the 

inoney  was  to  be  immediately  distributed,  although  the  infancy 
of  the  heir  prevented  an  immediate  conveyance  to  him,  could 
he  then  have  urged  this  objection  ?  Though  that  statement  was 
not  made  totidem  verbis,  yet  he  bought  with  full  notice  of  the 
fact,  and  it  cannot  be  expected  that  the  Court  should  now  for  the 
first  time  relax  its  rule.  The  very  object  of  the  decree,  the  pay- 
ment of  the  debts,  would  be  frustrated  by  detaining  the  money. 
Suppose  infancy  after  infancy  or  absence  from  the  kingdom  ; 
there  would  be  no  limit  to  the  suspension  of  the  benefit  of  the 
sale  for  payment  of  the  debts ;  and  this  in  favour  of  a  purchaser 
who  bought  with  notice  of  the  fact  of  infancy,  and  of  the  estab- 
lished course  of  proceeding.  There  is  inconvenience  on  both 
sides,  but  a  change  in  the  practice  of  the  Court  would  introduce 
greater  evils  than  it  would  prevent. 
The  rule  being  thus  settled  in  judicial  sales  of  freehold  pro- 
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perty,  the  question  is,  whether  it  applies  to  sales  of  copyhold  ?  Mosbib 
The  risk  and  the  inconvenience  are  certainly  greater ;  the  neces-  olai^on. 
sity  of  admittance,  and  the  liability  to  a  fine  on  being  admitted, 
are  peculiar  to  that  species  of  property.  The  effect  of  the  rule  is 
to  impose  on  the  purchaser  the  obligation  of  paying  the  fine, 
without  *which  he  could  never  procure  a  surrender  and  admit-  [  *^^  ] 
tance.  Upon  that  payment  the  heir  may,  under  the  decree  of 
the  Court,  be  compelled  to  be  admitted,  and  to  surrender.  It  is, 
therefore,  a  question  of  expense.  In  the  case  of  copyhold  the 
expense  may  be  greater ;  but  that  can  never  afford  a  practical 
distinction:  the  principle  applies  to  both.  The  purchaser 
bought  with  notice.  He  certainly  incurred  the  hazard  of  paying 
an  additional  fine,  if  the  infant  dies  before  admittance ;  but  on 
the  other  hand,  if  he  himself  should  die  in  the  mean  time,  the 
fine  that  would  have  been  payable  if  he  had  been  admitted  will 
be  saved.  In  this  respect  there  is  risk  against  risk ;  and  if  the 
life  of  the  infant  is  better  than  his,  the  advantage  is  on  his  side. 
But  in  all  events  he  has  that  which  he  bought. 

The  objection  is  properly  an  objection  to  title.  It  was  so 
alleged  in  the  case  under  Lord  Waltham*s  will,t  and  was  there 
overruled.  Here  the  purchaser  has  accepted  the  title,  and  what 
right  can  he  have  after  that  to  claim  indemnity  against  a  risk  of 
which  he  had  notice  before  acceptance  ?  If  dissatisfied  with  the 
title,  he  should  have  objected  to  it.  He  cannot  both  hold  posses- 
sion of  the  estate  and  reserve  a  part  of  the  purchase-money  as  a 
guarantee  against  further  contingencies.  In  the  ordinary  case 
between  vendor  and  vendee,  the  purchaser  might,  as  in  Noel  v. 
WestoHyX  have  the  option  of  declining  the  purchase,  but  he  can- 
not claim,  while  he  takes  the  whole  of  the  estate,  to  impound  a 
portion  of  the  price.  A  purchaser  buying  with  notice  has  no 
right  to  such  an  interposition  of  the  Court.  It  must  be  presumed 
that,  in  the  price  given  for  the  estate,  allowance  was  made  for 
the  infancy  of  the  heir.    How  can  the  *Court  now  ascertain  that      [  *667  ] 

t  Sugd.  Law  of  YendoiB.  not  procurable  owing  to  the  abaence 

X  G.  Coop.  138.    A  case  where  the  abroad  of  an  adult  remainderman. 

porchaaer  of  a  copyhold  estate  under  Lobd  Eldon  accordingly  decUned  to 

a  decree  was  entitled  to  an  immediate  order  the  purchaser  to  pay  his  pur- 

suirender,  but  such  surrender  was  ohase-money  into  Oourt. — 0.  A.  S. 
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Morris     fact,  or  determine  what  the  estate  would  have  produced  had  the 

CLARK80K.     ^^  ^^^  adult? 

On  general  principles,  I  think  that  no  distinction  can  be  made 
between  purchases  of  freehold  and  of  copyhold  estates,  but  that 
both  must  rest  on  the  same  foundation.  In  both,  the  purchasers 
rely  on  the  decree  of  the  Court ;  they  must  be  supposed  to  be 
conusant  of  all  the  circumstances  on  which  the  decree  is  founded; 
and  they  cannot  interfere  to  stay  the  distribution  of  the  purchase- 
money  among  the  creditors,  for  whose  benefit  the  sale  was 
ordered.  I  have  no  inclination  to  make  a  precedent  of  impound- 
ing  part  of  the  purchase-money.  The  principle  which  could 
justify  such  a  measure  would  require  the  whole  proceeding  to  be 
suspended  until  the  purchaser  obtained  a  marketable  title. 

The  order  directed  distribution  of  the  fund  in  court  among  the 
parties  entitled  under  the  testator's  will.t 


1819.  The  PEINCESS  of  WALES  v.  The  EARL  op 

June  29.  80. 

Mf26.  LIVERPOOL.^ 

£^  (3  Swanston,  567— «72.) 

Bldok,  L.C.  After  an  order  that  the  defendants  should  hare  a  fortnight's  time  to 

[  667  ]  answer,  after  the  plaintiff  had  produced  an  instrument  stated  in  the 

biU,  fifteen  months  haying  elapsed  without  production,  the  plaintifF  was 

ordered  to  produce  the  instrument  on  or  before  a  day  named,  and  pro* 

duction  not  being  made,  the  biU  was  dismissed  with  costs. 

[This  was  a  motion  by  the  defendants  to  a  bill,  the  purport  of 
which  bill  and  motion  are  sufficiently  stated  in  the  judgment.] 

[  668  ]  The  Solidtor-Oeneral,  Sir  Arthur  Piggott,  and  Mr.  Heald,  in 

support  of  the  motion.    ♦    *    * 

Mr.  Martin  and  Mr.  Shadwell  against  the  motion.    ♦    ♦     ♦ 

[669]       The  Lord  Chancellor: 

This  motion  arises  on  a  bill  filed  by  her  Boyal  Highness  the 

Princess  of  Wales,  stating  herself  to  be  a  creditor  of  her  late 

brother  the  Duke  of  Brunswick,  against  the  Earl  of  Liverpool 

t  Beg.  lib.  B.  1818,  fol.  1536.  App.  Ca.  139 ;  45  L.  J.  Ch.  297.  :.eA9 

X  Sep.  of  Liberia  v.  Boye  (1876)  1 
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and  Count  Munster,  as  executors  of  the  Duke,  and  praying  pay-        Thb 
ment  out  of  his  assets  of  a  sum  of  money,  alleged  to  be  secured  ^*  walks  ^' 
to  her  Boyal  Highness,  by  two  different  instruments  described  in  -.     „*'• 
the  bill.     Shortly  after  the  institution  of  the  suit,  an  application   Livebpool. 
was  made  by  the  defendants,  in  support  of  which  Count  Munster 
filed  an  affidavit,  questioning  the  reality  of  the  debt,  (which 
might  be  questioned  without  any  imputation  on  the  plaintiff,) 
i  nd  arguing  on  the  nature  ^d  contents  of  the  instruments,  to 
the  conclusion  that  there  was  no  real  debt ;  and  stating,  that  for 
reasons  there  assigned,  the  executors  could  not  prepare  their 
answer  till  the  instruments  had  been  produced.    It  was  then 
alleged,  that  the  instruments  were  not  in  this  country,  and  the 
application  was,  that  the  defendants  might  not  be  compelled  to 
answer  the  bill,  until  a  certain  time  had  elapsed  after  the  pro- 
duction of  the  instruments  required. 

In  one  sense,  undoubtedly,  that  appUcation  was  novel ;  and  as 
no  duty  is  more  imperative  on  an  English  Judge  than  this,  that 
he  shall  look  on  all  persons  suing  in  his  Court  merely  as  subjects 
of  his  Majesty,  the  motion  could  receive  no  other  consideration 
than  must  have  been  given  to  a  similar  motion  in  any  other  case 
of  the  same  nature.   I  remembered  no  instance  of  such  a  motion ; 
and  it  was  then  stated  to  me,  and  the  statement  was  supported 
by  my  own  recollection  of  the  practice,  that  it  is  not  usual,  on 
motion,  to  require  a  plaintiff,  by  ^the  production  of  documents,      [  *570  ] 
to  aid  a  defendant  in  the  preparation  of  his  answer.    I  satisfied 
myself  on  principle,  and  the  authority  of  text  writers,  that  where 
a  defendant  pledges  himself  by  his  oath,  assigning  reasons  fairly 
affecting  the  judgment  of  the  Court,  that  he  could  not  answer  the 
bill,  as  it  is  his  duty  to  answer  it,  as  well  for  himself  as  for  those 
in  whose  behalf  he  is  entrusted  with  the  distribution  of  the  pro- 
perty, unless  the  plaintiff  produces  instruments  stated  in  the  bill, 
he  is  entitled  to  compel  from  the  plaintiff  that  production  which 
was  necessary  to  the  preparation  of  a  full  answer ;  and  I  had  the 
less  difficulty  in  the  present  case,  because  the  instrument  of 
which  production  was  required  was  one  of  the  securities  on 
which  the  demand  was  made,  and  the  Court  would  not  make  a 
decree  for  payment  of  that  demand,  until  all  the  securities  were 
delivered  up,  and  would  not  allow  a  duplicate  to  rema  i    i    i 
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The         hands  of  any  but  the  defendants.     On  this  principle  the  order 
Pbikcbsb  or  J 

Walks       was  made. 

ThkBabl  or      ^*  ^*®  ^®^°  mentioned,  and  I  refer  to  it  merely  for  the  sake  of 

LiYBBPooL.   stating  that  I  pay  no  particular  attention  to  it,  that  the  executors 

have  filed  a  cross  bill  to  compel  a  statement  of  the  nature  of 

the  demand  and  the  securities,  and  that  no  answer  has  been 

put  in ;  but  on  that  I  do  not  lay  much  stress  in  my  view  of  the 

case. 

When  I  have  stated  that  I  thought  it  my  duty  to  produce  the 
order,  in  the  absence  of  precedent,  though  I  explained  the  prin- 
ciple on  which  I  proceeded,  it  follows  that  I  cannot  state  the 
practice  of  the  Court  relative  to  such  an  order.  A  motion  arising 
out  of  an  order  which  is  justified,  I  think,  by  principle,  but  not 
sanctioned  by  authority,  must  itself  be  decided  rather  by  prin- 
ciple than  by  precedent. 
[  671  ]  The  rule  of  the  Court  unquestionably  is,  that  if  the  plaintiff 

takes  no  step  during  three  terms  after  the  defendant  has  placed 
himself  in  a  situation  to  require  the  plaintiff  to  proceed,  the  bill 
may  be  dismissed  for  want  of  prosecution.  It  is  true  that  in  this 
case  the  defendants  are  not  in  the  ordinary  situation  in  which  a 
defendant  applies  for  a  dismission  of  the  bill ;  but  the  distinction 
between  the  two  situations  is  not  substantial ;  they  are  entitled 
to  require  the  plaintiff  to  proceed;  and  the  question  then  is, 
whether  the  plaintiff  is  not  bound  to  proceed  within  the  time, 
and  under  the  circumstances,  in  the  same  manner  as  in  the 
ordinary  course  ? 

At  the  same  time,  it  must  be  recollected,  that  the  want  of  a 
known  rule  of  practice  may  have  occasioned  some  mistake.  I 
shall  therefore  order  the  instrument  to  be  produced  on  or  before 
the  third  seal,  or  the  bill  to  be  dismissed  with  costs ;  but  with 
liberty  to  the  plaintiff  to  make,  at  the  first  or  second  seal,  an 
application  founded  on  affidavit,  for  an  enlargement  of  the  time. 
Considering  the  importance  of  this  case  as  a  precedent,  I  shall 

pronounce  the  order  in  that  form. 

♦  «  «  «  « 

jidy  26.  The  Solwitor-General  stated  that  no  affidavit  had  been  filed, 

and  applied  for  an  order  that  the  bill  might  be  dismissed.    *     * 
t  '^^^  J       An  order  was  pronounced,  dismissing  the  bill  with  costs. 
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BLAD  V.   BAMFIELD.t  i674. 

(3  Swanston,  604—607.)  J^ov^h 

Perpetual  injunction  to  restrain  proceedings  against  a  Dane,  for  the  Lord  Fikoh, 
seizure  of  property  of  English  subjects  in  Iceland,  the  seizure  being  ^^  Keeper 
sanctioned  by  the  Danish  authorities.  [  ^^  ] 

Thb  case  of  Peter  Blad,  a  sabject  of  Denmark,  against  Bam- 
field  and  others,  came  now  to  be  heard,  *  *  and  the  scope  of 
the  suit  was  to  stay  several  actions  commenced  at  law  in  trespass 
and  trover,  for  seizing  certain  ^goods  of  the  defendants  for  [  *605  ] 
trading  in  Iceland,  contrary  to  certain  privileges  claimed  there 
by  the  plaintiff  and  others.  The  defendants  insisted  *  * 
that  they  had  a  most  undoubted  right  of  trade  in  Iceland,  and 
by  the  articles  of  peace  with  Denmark,  were  to  use  their  com- 
merce with  the  subjects  of  Denmark  without  molestation ;  that 
if  the  King  of  Denmark  had  granted  any  patents  of  privilege 
contrary  to  the  freedom  of  trade,  they  were  illegal,  and  a  breach 
of  the  treaty  in  question ;  and  if  the  patents  were  of  ancienter 
date,  they  had  been  dispensed  with  by  the  contrary  practice, 
which  had  suffered  English  to  trade  there,  and  so  invited  the 
defendants ;  that,  however,  the  plaintiff  had  already  had  all  the 
benefit  of  this  Court  which  he  could  reasonably  expect,  for  he 
obtained  an  injunction  till  he  had  examined  his  witnesses,  and 
now  having  perfected  his  proofs,  whatever  could  avail  him  here, 
would  also  avail  him  at  law ;  wherefore  they  prayed  leave,  that 
now,  at  last,  they  might  go  to  their  trial  at  law. 

I  said  never  was  any  cause  more  properly  before  the  Court 
than  the  case  in  question ;  *  *  in  truth  this  pretence  of  [  606  ] 
articles  of  peace  must  needs  fail  the  defendants ;  for  the  articles 
of  free  trade  are  reciprocal,  and  are  understood  on  both  sides, 
with  exception  to  the  laws  and  customs  of  each  kingdom.  Put 
the  case  then  that  a  Danish  ship  should  trade  to  the  Barbadoes, 
or  any  other  of  his  Majesty's  foreign  plantations,  and  were 
thereupon  taken  and  seized,  or  should  break  in  upon  the  pri- 
vileges granted  by  his  Majesty  to  the  East  India  Company,  and 
were  there  arrested  at  Bantam  or  Fort  St.  George,  doubtless  this 

t  PhiUips  V.  Eyre  (1870)  L.  B.  6  a  B.  1,  29,  40  L.  J.  a  B.  28,  Ex.  Oh. 
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Blad 

9. 

Bamfibld. 


[•607] 


were  no  breach  of  the  treaty  on  our  part ;  and  if  any  of  his 
Majesty's  subjects  who  seized  that  ship  at  the  Barbadoes,  or 
Judges,  should  be  then  molested  and  prosecuted  in  Denmark,  in 
a  private  action,  for  what  they  did  in  obedience  to  the  laws  of 
their  King  and  country,  it  would  look  like  such  a  breach  on  their 
part  as  might  well  occasion  a  further  rupture  on  ours.  Ergo,  to 
come  now  to  the  present  case,  certainly  no  case  was  ever  '''better 
proved;  for  the  plaintiff  hath  proved  letters  patent  from  the 
King  of  Denmark  for  the  sole  trade  of  Iceland ;  a  seizure  by 
virtue  of  that  patent ;  a  sentence  upon  that  seizure ;  a  confirma- 
tion of  that  sentence  by  the  Chancellor  of  Denmark ;  an  execution 
of  that  sentence  after  confirmation  ;  and  a  payment  of  two-thirds 
to  the  King  of  Denmark  after  that  execution.  Now,  after  all  this, 
to  send  it  to  a  trial  at  law,  where  either  the  Court  must  pretend 
to  judge  of  the  validity  of  the  King's  letters  patent  in  Denmark, 
or  of  the  exposition  and  meaning  of  the  articles  of  peace ;  or 
that  a  common  jury  should  try  whether  the  English  have  a  right 
to  trade  in  Iceland,  is  monstrous  and  absurd. 

Wherefore  the  whole  state  of  the  case  appearing  now  before 
me,  as  much  as  ever  it  can  do  in  any  other  place,  I  thought  fit 
to  put  an  end  to  it,  and  decreed  that  the  plaintiff  should  have  a 
perpetual  injunction  to  stay  the  defendant's  suit  at  law;  and 
that  satisfaction  should  be  acknowledged  upon  that  judgment 
which  the  plaintiff  had  acknowledged  to  the  defendants  as  a 
temporary  security  till  the  hearing  of  the  cause. — Lord  NotHng- 
ham's  MSS. 


1786. 
July  18. 

Kentok, 
M.  R. 

[689J 


NEWMAN  V.  BATESON.t 

(3  Swanston,  689--690.) 

On  a  legacy  to  a  natural  cliild  of  the  testator,  with  directions  to  apply 
a  competent  part  of  the  interest  for  maintenance,  interest  is  payable 
from  the  testator's  death. 

A  SUM  of  20,000Z.  was  given  by  the  testator  Newman  to  his 
natural  daughter,  with  directions  that  so  much  of  the  interest 
should  be  applied  in  her  maintenance  as  his  executors  should 
think  proper. 

t  Be  RichardB  (1869)  L.  E.  8  Eq.  119. 
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The  Master  of  the  Bolls  for  the  Lord  Chancellor,  said, 
that  although  the  daughter  was  a  natural  child,  yet  the  testator 
having  given  maintenance  expressly  to  her,  it  came  within  the 
common  rule  of  a  legacy  given  to  a  child,  and  directed  interest 
from  the  time  of  the  testator's  death.  From  Mr.  Cox's  notes, — 
Lord  Colchester's  MSS. 


Newman 

Batesok. 
[690] 


[Note. — In  the  case  of  Lowndes  v.  Lowndes  (15  Vea  801),  the 
Court  of  Exchequer  held  that  a  legacy  to  an  infant  (a  natural 
child  of  the  testator)  did  not  carry  interest  from  the  testator's 
death,  unless  the  interest  was  expressly  applicable  for  mainten- 
ance during  minority.  The  reason  given  being  that  by  Law 
such  child  was  a  stranger  to  his  father.  But  that  decision 
ignores  the  equitable  rule  that  a  father  stands  in  loco  parentis 
towards  his  recognized  illegitimate  children.  See  In  re  Lawes 
(1881)  20  Ch.  D.  at  p.  86.— 0.  A.  S.] 


DORAN  V.  WILTSHIRE-t 

(3  SwanBfcon,  699—702.) 

A  tenant  for  life  without  rmpeachment  for  waste,  with  power  to  sell, 
if  he  eeUs,  is  not  entitled  to  the  produce  of  the  timber  on  the  estate. 

Trustees,  whose  consent  was  required  to  the  exercise  of  a  power  of 
sale  by  tenants  for  life,  submitting  to  act  under  the  direction  of  the 
Court,  on  a  biU  for  specific  performance  of  a  contract  to  sell,  an  inquiry 
into  the  propriety  of  the  contract  was  ordered. 

Thb  bill  was  filed  against  the  defendant  Wiltshire  for  specific 
performance  of  an  agreement  for  the  purchase  of  settled  real  estate. 
The  other  defendants  were  the  trustees  under  the  marriage  settle- 
ment of  the  plaintiffs,  and  their  infant  son.  The  premises  were 
settled  in  the  usual  way  on  the  plaintiff  Doran  for  life,  without 
impeachment  of  waste,  then  on  the  other  plaintiff  his  wife  for  her 
jointure,  and  so  on  the  issue,  with  power  for  the  plaintiffs  in 
their  lifetime  to  sell  the  premises  with  the  consent  and  approba- 
tion of  the  trustees,  signified  under  their  hands  and  seals ;  the 
trustees  to  receive  the  purchase-money,  and  to  lay  it  out  again 
in  lands  to  the  uses  of  the  settlement,  and  till  that  was  done,  to 

t  Be  LleweUin  (1887)  37  Ch.  D.  317,  325,  57  L.  J.  Ch.  316. 


1792. 
May  14. 

Loid 

Thurlow, 

L.  C. 

[699] 
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DoHAN       invest  it  in  government  funds,  &c.    The  bill  then  stated  the 
WiLTsuisx.  agreement  for  the  sale,  which  included  the  timber  on  the  estate, 
the  produce  of  which  the  plaintiff  Doran  claimed  to  appropriate 
to  his  own  use. 

The  defendants,  the  trustees,  said  they  were  willing  to  execute 
the  trusts,  &c.  but  did  not  say  that  they  had  signified  their  con- 
sent in  writing  under  their  hands  and  seals. 

The  defendant,  the  infant,  submitted  to  the  Court  that  the 
money  produced  by  the  sale  of  the  timber  ought  to  be  paid  to 
[  *700  ]      the  trustees,  and  to  be  laid  out  by  *them  in  the  same  manner  as 
the  rest  of  the  purchase-money. 

Scott,  Solicitor-General,  for  the  defendant  Wiltshire  *  ♦  ♦ 
[desired  to  have  the  question  as  to  the  produce  of  the  timber 
decided  by  the  Court,  and  also  an  inquiry  on  certain  points]. 

[  701  ]  The  Lord  Chancellob  said,  he  thought,  as  to  the  produce  of 

the  timber  trees,  the  plaintiff  Doran  could  not  be  entitled  to  it. 
There  is  a  great  difference  between  a  t-enant  for  life  cutting  down 
timber  for  which  he  is  not  impeachable  while  he  actually  occupies 
the  land ;  and  his  executing  a  power  to  sell.    In  the  latter  case 

[  ^702  ]  he  is  not  to  have  the  value  for  himself.  *  *  Then  he  *should 
refer  it  to  the  Master,  to  inquire  whether  it  was  a  proper  pur- 
chase, and  to  report  upon  the  value  and  other  particulars. 

Mansfield  for  the  plaintiff  said,  it  was  not  usual  to  make  a 
reference  to  the  Master  as  to  the  propriety  of  a  purchase,  where 
the  parties  had  a  power  to  sell  given  to  them  by  the  marriage 
settlement. 

The  Lord  CHANCELiiOB: 

True,  but  it  cannot  hurt ;  and  the  trustees  have  submitted  to 
act  under  the  direction  of  the  Court,  in  which  case  I  take  it  to 
be  a  matter  of  course  to  make  such  a  reference. 

Ordered  accordingly. 
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BATLET  V.  EDWAEDS.t  1792. 

(3  Swanston,  703—712.)  Mareh  U 

1.  A  Buit  pending  in  England  is  not  a  good  plea  in  bar  to  a  sabae-         ,     , 
quent  suit  in  the  plantations  for  the  same  matter.  Oamdbn. 

2.  A  defendant  after  a  decree  to  aooonnt,  though  called  an  actor  in  ^^dxit   m^q. 
the  suit,  yet  is  not  preyented  becoming  plaintiff  in  another  suit  for  the 

same  matter.  f  ^^^  1 

In  1776  Nathaniel  Bayley  filed  a  bill  in  the  Court  of  Chancery 
in  England  against  Bryan  Edwards,  and  several  other  persons, 
for  an  account  from  Bryan  Edwards  of  the  personal  estate  of  the 
testator,  Zachary  Bayley,  and  of  the  produce  of  Zachary  Bayley's 
real  estates  during  his  possession  for  five  years  under  the  testa- 
tor's will ;  subsequent  to  which  term  of  five  years,  Nathaniel 
Bayley  and  Bryan  Edwards  were  entitled  in  moieties  to  estates 
of  inheritance  in  this  property. 

In  1777  and  1782  a  reference  took  place  as  to  some  branches 
of  the  account,  and  an  award  was  made  upon  inspection  and 
investigation  of  papers  and  accounts  in  Jamaica. 

In  1784  a  decree  to  account  was  made  in  England,  but  not 
prosecuted. 

In  1787  Bryan  Edwards  and  Nathaniel  Bayley,  being  both  in 
Jamaica,  Bryan  Edwards  filed  a  bill  in  the  Court  of  Chancery 
there,  touching  the  same  property,  praying  inter  alia  to  have  the 
account  adjusted  on  the  tooting  of  the  balance  awarded,  and  for 
an  injunction  to  restrain  Nathaniel  Bayley,  who  had  bought  in 
some  outstanding  debts  of  the  testator,  from  suing  Bryan 
Edwards  pending  the  suit  in  Jamaica. 

To  this  bill  Nathaniel  Bayley  pleaded  the  decree  in  England,       [  704  ] 
and  averred  that  it  was  pending,  and  for  the  same  matters.   The 
plea  was  overruled  by  the  Chancellor  of  Jamaica,  and  the  defen- 
dant appealed.  •  ', '  * 

This  case  stood  over  several- times,  Lord<3kffDBN  conceiving 
the  question  to  be  of  great  importance  to  the  jurisdiction  of  the 
mother  country  and  colonies. 

t  MtOrie  v.  Binn^  (1887)  35  Oh.  D.  614. 

B.B. — ^VOL.  XIX.  U 
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Batlbt  For  the  appellant,    Hardinge  and  SeweU  cited  Cann  v. 

Kdwabdb.     Cann,\  Johnson  v,  Northey,l  Levington  v.  Wotonj^  and  Roberts 
V.  Hartley. \\ 

They  inBisted,  1.  that  setting  down  the  plea  to  be  argued 
admitted  the  two  suits  to  be  for  the  same  purpose,  or  else  it 
should  have  been  replied  to  and  referred  to  the  Master ;  Urlin  v. 
Hudson.^  And  2.  that  the  English  suit  was  pleadable  in  bar  of 
the  Jamaica  suit,  upon  the  authority  of  Wells  v.  Lord  Antrim,  cited 
in  Foster  v.  VassaU,\\  which  in  the  Register's  book  stands  thus : 
Wells  et  uz.  v.  Earl  of  Antrim,  16th  December,  1717.  The 
matter  upon  the  plea  put  in  by  the  defendant  to  the  plaintiff's 
bill  coming  this  present  day  to  be  argued  before  the  Bight 
Honourable  the  Lord  High  Chancellor,  &c.  in  the  presence  of 
counsel  learned  on  both  sides,  and  the  defendant's  plea  being, 
that  the  plaintiffs,  in  January,  1714,  did  exhibit  their  bill  in  the 
Court  of  Exchequer  in  Ireland  against  him  and  Dennis  Dalley, 
and  Thomas  Wiadham,  for  a  discovery  and  relief,  touching  the 

[  *705  ]  same  matters  for  which  the  plaintiff  hath  brought  "^his  bill  in 
this  Court,  and  that  the  defendant,  the  Earl  of  Antrim,  hath  put 
IQ  his  answer  to  the  said  bill  exhibited  in  the  Court  of  Exchequer 
in  Ireland,  and  the  cause  is  now  depending  in  the  said  Court, 
and  undetermined ;  on  which  the  defendant  insists  in  bar  to  the 
discovery  and  relief  sought  by  the  bill  exhibited  by  the  plaintiff 
in  this  Court ;  upon  debate  of  the  matter,  and  hearing  what  was 
alleged  on  either  side,  his  Lordship  held  the  said  plea  to  be  good 
and  sufficient,  and  doth  order  that  the  same  do  stand  and  be 
allowed ;  but  his  Lordship  nevertheless  reserved  a  power  to  give 
directions  for  the  plaintiff  to  proceed  in  this  Court,  in  case  the 
Lord  Antrim,  or  any  other  of  the  defendants  to  the  bill  brought 
in  the  Court  of  Exchequer  in  Ireland,  shall  make  it  impracticable 
for  the  plaintiff  to  proceed  in  the  said  suit ;  and  it  appearing 
that  James  Blake,  Esq.,  James  M'Donnel,  and  Peter  Cotting- 
ham.  Gents.,  had,  pursuant  to  an  order  of  the  26th  of  August 
last,  entered  into  a  recognizance  to  his  Honour  the  Master  of  the 
Bolls,  and  Sir  Thomas  Gory,  Knight,  one,  &c.  in  the  penalty  of 

tip.  WmB.  723.  II  1  Br.  0.  0.  66. 

t  2  Yem.  407;  Free,  in  Qha.  134.  f  1  Yem.  332. 

I  1  Bep.  in  Cha.  28.  tt  3  Atk.  588. 
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6,00OL,  conditioned  that  the  defendant,  the  Earl  of  Antrim,  Batlbt 
should,  on  or  before  the  28rd  of  October  then  next  and  now  last  edwabdb. 
pasty  return  by  commission,  and  pat  in,  his  plea  or  answer  to 
the  plaintifiTs  bill;  it  is  thereupon  farther  ordered,  that  the 
Master  who  allowed  the  said  security,  do  see  whether  the  condi- 
tion of  the  said  recognizance  hath  been  performed  or  not ;  and 
if  it  shall  appear  that  the  condition  of  the  .said  recognizance 
hath  been  performed,  then  the  said  recognizance  is  to  be 
vacated.! 

Mitford  and  Abbot,  for  the  respondent : 

The  plea  of  the  former  suit  and  decree  in  England,  is  bad  as  a 
plea  to  the  whole  of  the  subsequent  bill  in  Jamaica.  If  the 
*suit8  are  for  the  same  purposes,  yet  in  point  of  jurisdiction  the  [  *706  ] 
one  suit  is  not  pleadable  in  bar  of  the  other ;  and  this  is  in  sub- 
stance a  direct  plea  to  the  jurisdiction  of  the  islands.  And  in 
either  view,  the  Court  itself  was  competent  to  decide  the  question 
upon  argument,  and  without  referring  it  to  the  Master,  for  the 
question  of  identity  is  apparent  on  the  plea  itself,  which  states 
the  former  suit ;  and  on  the  equity  side  of  the  Exchequer  in 
England,  the  Ciourt  pronounces  without  the  intervention  of  the 
Master ;  and  though  the  course  of  the  Court  of  Chancery  is  to 
refer  it ;  yet  that  is  not  for  want  of  competency,  but  for  ease 
only.  The  other  question  of  jurisdiction  is  a  pure  question  of 
law,  and  will  be  conceded  to  be  such  as  the  Court  alone  should 
decide  upon. 

Upon  the  first  head.  The  matters  are  not  the  same,  because 
the  second  suit  seeks  relief  upon  the  foot  of  the  balance  awarded 
after  the  filing  of  the  first  bill,  a  matter  not  then  in  issue.  And 
also  it  seeks  an  injunction  upon  the  quia  Umety  to  prevent  the 
plaintiff  lying  in  gaol  during  the  whole  account,  which  might 
otherwise  happen,  though  the  ultimate  decree  were  in  his  favour ; 
this  also  could  not  possibly  be  had  in  the  former  suit.  The 
parties  and  their  situations  are  different  and  independent  of  the 
collateral  parties,  of  whom  there  are  twelve  in  one  suit,  not  in- 
cluded in  the  other ;  and  the  principal  parties  are  in  different 
capacities,  the  plaintiff  in  the  first,  is  defendant  in  the  second 

t  Beg.  Lib.  B.  1717,  foL  44. 

u  2 
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Batlet      suit.    But  the  precedents  of  snch  a  plea  are  all  where  both  suits 
BDWABD&    cure  brought  by  the  same  plaintiffs.    As  at  law  Sparry' s  case,! 
and  in  equity  Crofts  v.  Wortley, I  Bell  v.  Ready^  Foster  v.  VcusaU,  || 
Urlin  V.  Hudson.^ 
[  707  ]  And  though  it  is  said  that,  after  the  decree  to  account  in  the 

first  suit,  all  parties  are  equally  actors,  yet  it  is  not  within  the 
principle  of  a  double  vexation.  The  difierence  is,  that  a  de- 
fendant who  never  has  proceeded  under  such  a  decree,  cannot 
be  said  to  have  sued  there,  merely  because  he  might  have  sued. 
The  former  decree  never  was  prosecuted  by  any  party,  how  then 
can  Mr.  Edwards,  the  defendant  there,  be  said  to  have  been  a 
plaintiff  in  it,  either  nominally  or  substantially  ? 

Therefore  the  two  suits  are  not  ad  idem. 

Upon  the  second  head.  If  the  suits  are  substantially  the 
same,  yet  the  first  is  not  pleadable  in  bar  of  the  second,  in  point 
of  jurisdiction. 

1.  The  form  of  the  plea  is  itself  bad,  being  a  mixture  of  a  plea 
of  a  former  suit  pending,  and  of  a  former  decree  made,  and, 
therefore,  improper.  A  decree  to  be  pleadable  in  bar,  must  be 
final,  Senhouse  v.  EarlyW  Child  v.  Oibson ;ll  and  if  it  be  not 
signed  and  inroUed,  it  can  only  be  insisted  upon  by  way  of 
answer,  Kinsey  v.  Kinsey.%% 

2.  A  suit  in  England  pending,  cannot  be  pleaded  in  bar  of  a 
suit  in  Jamaica.  Upon  the  authorities.  No  direct  authority  is 
to  be  found  for  the  plea,  and  there  are  authorities  by  analogy 
against  it.  For  the  plea  is  cited.  Wells  v.  Lord  Antrim^  before 
Lord  Cowper,  16th  December,  1717,  which  was  the  plea  of  a  bill 
pending  in  Ireland  ;  but  Lord  Habdwiceb  disapproved  it,||||  and 
it  was  not  allowed  to  bar,  but  only  to  suspend  the  second  suit ; 

[  '708  ]      and  Lord  Cowpeb's  own  proviso  applies  *here,  viz.  that   the 
second  suit  was  to  proceed  whenever  the  first  became  imprac- 
ticable, which  is  the  very  case  here,  from  the  situation  of  the 
parties  and  property. 
Also  by  the  Register's  book,  it  appears  6th  August,  1717,  that 

t  6  Oo.  61.  tt  2  Ves.  Sen.  450. 

}  1  Ca.  in  Oha.  241.  }}  2  Atk.  60a. 

I  3  Atk.  590.  §§  2  Vee.  Sen.  577. 

II  3  Atk.  587.  INI  3  Atk.  589. 
%  1  Vem.  332. 
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the  same  plainti£f  here  as  in  Ireland  prayed  a  ne  exeat  regno      batlbt 
against  Lord  Antrim,  who  happened  to  be  over  here ;  the  writ    edwasdb. 
was  awarded,  and  the  security  was  given  accordingly,  by  which 
it  appears  that  Lord  Gowpeb's  order  was  merely  to  relieve  Lord 
Antrim,  who  had  been  caaght  in  a  recognizance. 

Against  the  plea  the  authorities  stand  thus :  judgments  here 
and  in  the  courts  of  Jamaica  are  as  foreign  judgments  to  each 
other.  Walker  v.  Witter, \  Messin  v.  Lord  MoMareene.X 

Then  this  English  decree,  as  a  foreign  judgment  in  Jamaica, 
can  carry  no  conclusive  title,  nor  conclusive  bar  to  any  party. 
Otway  V.  Ramsay  §  at  law  shews,  that  a  judgment  in  England  is 
not  a  conclusive  ground  of  action  in  Lreland.  Lord  Hardwiokb 
says,  II  that  a  judgment  in  a  foreign  country  will  not  make  a 
conclusive  title  or  bar  to  a  party  suing  here,  it  not  being  obli- 
gatory, but  matter  of  evidence  examinable  here.  So  Dupleix  v. 
De  Rcven  IT  in  equity,  Oage  v.  Bulkley.ff 

But  also  here,  even  between  Courts  themselves  concurrent, 
nothing  short  of  a  final  decree  bars.  Lord  Newburgh  v.  Wretiyll 
Coy$game  v.  Jones,%%  Batten  v.  Batten  1771,  Bullock  v.  Bullock 
1791.IIII 

Upon  the  justice  of  the  case.  To  hold  up  the  English  decree  [  ^^  1 
in  bar  of  the  Jamaica  suit  is  to  defeat  justice  by  setting  up  an 
ineffectual  against  an  effectual  suit;  and  if  the  suit  is  im- 
practicable, it  comes  even  within  WeUs  v.  Ijord  Antrim.  It  is 
ineffectual,  because  the  parties  are  not  amenable  here  upon 
interrogatories,  and  because  the  property  is  not  within  reach  of 
English  process. 

No  ejectment  lies  in  England  for  land  in  the  plantations,  diet, 
in  Crispe  v.  The  Mayor,  dtc,  ofBerwick,^^  because  the  King  has 
no  sheriffs  there  to  execute  the  judgment  at  law.  And  though  it 
was  formerly  said,  that  equitable  process  would  go  to  Ireland  or 
the  plantations,  viz.  in  Sir  John  Fryer  v.  Bemard,\\\  yet  that  was 

t  1  Dougl.  1.  §§  Amb.  613. 

t  4  T.  B.  493.  jjjl  3  Swanston,  698. 

S  2  St.  1090 ;  14  Vin.  569,  pi.  5.  fH  Vent.  69. 

II  3  Atk.  589.  ttt  2P.  Wms.  261.   Seetherepart 

f  2  Vem.  540.  of  this  case,  9  Mod.  124;  Sel.  Ca.  in 

tt  3  Atk.  215;  Bidgeway,  263.  Gha.  5. 

tt  1  Vern.  220. 
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batlet  a  single  case,  and  only  a  dictum,  and  not  a  judicial  act.  And, 
EDWABD6.  contra,  no  commission  for  partition  lies  to  Ireland,  Cartwright  v. 
Pettu8,\  Lord  Arglasse  v.  Mwchamp^X  sequestration  was  refused. 
So  in  Fryer  v.  Vemon,%  said  to  be  impossible,  and  the  case  of 
Richardson  y.  Hamilton,  Beg.  Book,  8th  June,  1782,  was  denied 
as  not  warranting  a  sequestration  out  of  the  realm. 

And  the  plantations  are  not  under  the  jurisdiction  of  Chancery ; 
St.  Christopher,  Robardeau.v.  Bou8,\\  Maryland,  Penn  v.  Lard 
Baltimore,^  Isle  of  Sark,  ToUer  v.  Carteret,U  Isle  of  Man, 
Earl  Derby  v.  Duke  of  Atkol,ll  the  English  Chancery  acting 
only  upon  the  person,  which  being  absent,  its  decrees  are 
ineffectual. 

The  consequence  in  general  is,  that  after  any  suit  here,  the 
[  *7io  ]  plaintiff  in  the  island  should  file  a  supplemental  *bill  to  enforce 
the  execution  of  the  first  decree,  according  to  the  case  from 
Wales,  Morgan  v.  Halford.H 

Or  if  the  plaintiff  omits  this,  the  true  course  is,  for  the 
defendant  to  insist  on  the  prior  decree  by  answer,  not  to  the 
whole  of  the  subsequent  suit,  but  only  so  as  to  have  the  effect  of 
the  first  decree  allowed  pro  quanto  it  may  extend.  ||  || 

LoBD  Camdbn,  G.  : 

It  is  impossible  to  maintain  this  plea. 

I.  It  is  a  plea  to  the  jurisdiction,  and  the  nature  of  it  is  so 
treated  in  Sparry's  case.f  IT  The  plaintiffs  in  England  attempt  to 
set  up  the  suit  here  in  bar  of  the  jurisdiction  of  Jamaica,  but  the 
causes  for  allowing  the  plea  of  double  suits  are  all  where  the 
suits  are  in  Courts  here;  while  this  is  of  a  second  suit  in  a 
Court,  which  is  a  foreign  Court ;  inasmuch  as  this  country  has 
no  process  to  enforce  its  decree  in  the  islands. 

In  Oage  v.  Bvlkely,  Lord  Habdwigkb's  reasons  go  a  great  way 
to  shew  the  true  effect  of  foreign  sentences  in  this  country.    And 

t  2  Oa.  in  Gha.  214;  vide  2  Swans-         ft  2  Yem.  494. 
ston,  323,  n.  ||  1  Yes.  Sen.  202. 

X  1  Yem.  135.  9§  1  Atk.  408 ;  Dongl.  6. 

S  Sel.  Ga.  in  Gha.  6.  ||||  See  King  y.  Brawnhw,  1  Ca.  in 

II  1  Atk.  644.  Gha.  233. 
f  1  Yob.  Sen.  444 ;  Bidgew.  332.  Iff  6  Go.  61. 
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all  the  cases  shew  that  foreign  sentences  are  not  conclasive  bars      Bayley 
here,  but  only  evidence  of  the  demand.  Edwabds. 

In  the  colonial  Court  the  question  is  not,  whether  those 
Courts  had  original  jurisdiction,  for  they  had  clearly,  because 
the  property  itself  lay  there;  but  here  the  Court,  on  a 
principle  of  personal  compulsion,  drew  to  itself  a  jurisdiction, 
as  in  the  case  of  Penn  v.  Lord  Baltimore,  proceeding  only  in 
personam. 

If  the  first  suit  had  been  instituted  in  Jamaica,  would  the       [  7ii  ] 
Court  of  Chancery  here  have  allowed  such  a  plea  ?    Certainly 
not :  h  fortiori,  the  Court  in  Jamaica,  which  is  the  more  apt 
jurisdiction,  could  not  be  expected  to  allow  it. 

As  to  the  inconvenience,  considering  the  difficulties  of  ad- 
ministering justice  between  parties  occasionally  living  under  the 
separate  jurisdictions ;  I  think  the  parties  ought  to  be  amenable 
to  every  Court  possible,  where  they  are  travelling  from  country 
to  country,  and  we  must  then  endeavour  to  correct  the  mischief 
of  these  double  suits  as  much  as  we  can,  by  allowing  in  each 
country  the  benefit  of  all  the  other  proceedings  in  the  other  part 
of  the  King's  dominions;  and  this  should  be  introduced  by 
supplemental  bill,  or  insisted  upon  by  answer,  according  as  the 
occasion  may  require. 

As  to  authority,  there  is  no  case  in  support  of  this  plea  but 
Lord  Antrim's,  and  that  is  no  authority  at  all,  not  even  to  shew 
that  the  instituting  of  the  first  suit  in  one  country  should  be 
pleadable  in  bar  to  a  second ;  on  the  contrary,  the  plea  is  not 
really  allowed,  and  Lord  Cowpbb  keeps  the  second  suit  before 
him,  that  the  parties  may  proceed  upon  the  same  bill,  if  the 
former  suit  became  impracticable. 

n.  As  to  the  form  of  the  plea. 

1.  The  plaintiff  in  a  suit  here  being  defendant  there,  cannot, 
as  I  think,  plead  it,  because  there  is  not  the  same  plaintiff  in 
both  causes.  And  although,  after  a  decree  of  account  the 
defendant  becomes  an  actor,  it  does  not  therefore  follow  that  he 
is  a  plaintiff,  because  he  might  become  a  plaintiff. 

Thb  Mastbb  of  thb  Bolls  :  [  7i2  ] 

1.  A  defendant  after  a  decree  to  account  is  only  an  actor, 
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Batlbt      qnatenus  the  account,  but  not  entitled  as  an  original  plaintiff 
Bdwasdb.     to  other  relief ;  and,  therefore,  not  within  the  case  of  pleading 
double  suits. 

2.  A  foreign  sentence,  though  not  strictly  pleadable,  yet  has 
been  lately  held  by  Lord  Eenyon  to  be  conclusive  evidence,  and 
only  to  be  falsified  by  shewing  error  apparent. — Lord  Colchester's 
M88. 
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THEOBALD  v.   CRICHMORE.t  isis. 

(1  Bam.  &  Aid.  227—230.)  Jan^Z. 

Where  a  constable,  haying  a  magifltrate's  warrant  of  distreaB  to  levy        r  aot  i 
a  church-rate,  under  the  stat.  53  Gheo.  m.  o.  127,  broke  the  door  of  and 
entered  plaintiff's  dwelling-house:  Held,  that  although  he  thereby 
exceeded  his  authority,  yet  that  no  action  could  be  maintained  after  the 
expiration  of  three  oaJendar  months. 

Trespass  for  breaking  and  entering  plaintiff's  dwelling-house, 
and  with  an  iron  crow  breaking  the  outer  door,  and  seizing  and 
carrying  away  plaintiff's  goods,  and  converting  them  to  his  own 
use.  Second  count,  for  seizing  and  carrying  away  plaintiff's 
goods.  Plea,  not  guilty.  At  the  trial  before  Dallas,  J.  at  the 
last  assizes  for  the  county  of  Essex,  the  plaintiff  proved  that 
the  defendant,  on  the  11th  January,  1817,  with  an  iron  crow, 
broke  open  the  door  of  his  dwelling  and  took  away  his  goods. 
But  it  appeared  that  the  defendant  was  a  constable,  and  acted 
under  a  warrant  of  a  magistrate,  granted  under  the  authority  of 
stat.  58  Geo.  III.  c.  127,*  s.  7,  to  levy  the  sum  of  12«.  for  a 
church-rate.  It  was  admitted  that  the  defendant  was  not 
justified  by  the  warrant  in  breaking  the  outer  door,  but  it 
appearing  that  the  action  was  not  commenced  until  the  9th  of 
May,  it  was  objected  on  the  part  of  the  defendant,  that  the 
action  could  not  be  maintained,  because  it  was  not  brought 
within  three  calendar  months  after  the  fact  committed,  as 
required  by  the  12th  section  of  the  statute.  The  learned  Judge, 
however,  thought,  that  as  the  defendant  at  the  time  of  this 
trespass  was  not  acting  in  obedience  to  the  warrant,  he  could 
not  be  considered  within  the  protection  of  the  statute. 

Walford^  in  Michaelmas   Term,  obtained  a  rule  nisi  for 
setting  aside   that  verdict  and  having  a  new  trial ;   and  ^he      [  *2is  ] 
referred  to  the  12th  section  of  the  stat.  58  Qeo.  III.  c.  127,  by 

t  Notwithstanding  the  abolition  of  may  still  be  useful  in  oases  of  an 
compulsory  churoh-rates,  this  case      analogous  kind. — B.  C. 
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Theobald  which  it  is  enacted,  "  That  if  any  action  shall  be  brought  for 
CRTCHifOBE.  *"^y  thing  done  in  pursuance  of  that  Act,  every  such  action  shall 
be  commenced  within  three  calendar  months  after  the  fact 
committed,  and  not  afterwards/'  he  admitted  that  the  constable 
exceeded  his  power  in  breaking  the  outer  door,  but  he  acted  at 
the  time  in  what  he  supposed  to  be  the  execution  of  his  duty, 
and  the  object  of  the  statute  was  to  protect  constables  in  a  case 
where  they  had  acted  irregularly  under  a  mistaken  notion  of 
their  duty,  and  he  cited  Gaby  v.  Wilts  and  Berks  Canal 
Company A 

Marryat  now  shewed  cause : 

The  Legislature  has  extended  the  protection  of  the  statute 
only  to  such  cases  where  the  thing  is  done  in  pursuance  of  the 
statute.  Was  the  act  done  herein  pursuance  of  the  statute? 
The  duty  of  the  officer  is  pointed  out  by  the  7th  section :  the 
magistrate  is  authorised  by  warrant  to  levy  by  distress  and  sale 
of  the  goods  of  the  offender  the  money  ordered  to  be  paid.  All 
that  the  officer,  to  whom  the  execution  of  this  warrant  was 
committed,  was  thereby  authorized  to  do,  was  to  distrain  and 
sell ;  he  had  no  right  to  break  an  outer  door  for  that  purpose. 
That  is  a  distinct  substantive  trespass,  wholly  unauthorised  by 
the  warrant  or  the  Act  of  Parliament ;  and  therefore  it  is  not  a 
thing  done  in  pursuance  of  the  Act.  The  statute  only  extends 
its  protection  to  those  cases  where  a  person  means  honestly  to 
execute  the  authority  committed  to  him,  and  through  ignorance 
or  mistake  exceeds  his  authority;  but  where  he  takes  upon 
[  *229  ]  himself  to  do  a  *thing  wholly  different  from  that  contemplated 
by  his  authority,  he  is  not  entitled  to  notice.  In  Bell -v.  Oakley, I 
the  warrant  of  distress  for  a  poor  rate,  as  in  this  case,  did  not 
authorise  the  breaking  and  entering  of  the  house;  and  the 
Court  held  that  he  was  not  acting  in  obedience  to  the  warrant, 
and  therefore  that  the  demand  of  a  copy  of  the  warrant  was  not 
necessary. 

LoBD  Ellbmbobouoh,  Ch.  J. : 
It  is  perfectly  clear  that  the  defendant  had  no  right  to  break 
t  3  M.  &  S.  580.  t  Id  E.  B.  238  (2  M.  &  S.  269). 
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the  outer  door  for  the  purpose  of  executing  his  warrant  of  dis-  Theobald 
tress.  The  question  is,  then,  whether  he  can  be  said  to  have  obichmobe. 
acted  in  pursuance  of  the  statute  within  the  meaning  of  that 
term  as  there  used :  if  it  meant  only  acts  lawfully  done  under 
the  authority  of  the  statute,  he  would  not  be  protected.  But 
the  object  was  clearly  to  protect  persons  acting  illegally,  but  in 
supposed  pursuance,  and  with  a  bond  fide  intention  of  discharg- 
ing their  duty  under  the  Act  of  Parliament.  The  argument 
goes  to  shew,  that  in  every  case  where  the  law  is  exceeded,  the 
officer  loses  the  benefit  of  the  statute ;  but  in  those  cases  only 
can  he  require  its  protection.  It  was  evidently  the  intention  of 
the  Legislature  to  give  this  protection  in  a  case  where  he  had 
acted  illegally  through  ignorance  or  inadvertence.  There  is  no 
evidence  in  this  case  to  shew  that  he  acted  with  any  other 
intention  than  that  of  executing  the  authority  delegated  to  him 
by  the  warrant ;  and  I  am  therefore  of  opinion  that  the  action 
is  commenced  too  late,  and  that  this  rule  should  be  made 
absolute. 

Baylby,  J. :  [  280  ] 

I  am  of  the  same  opinion.  The  act  complained  of  was  done 
by  the  officer  for  the  purpose  of  executing  the  warrant,  and  for 
no  other  purpose ;  and  he  was  therefore  acting  as  he  supposed 
in  pursuance  of  the  statute,  and  that  is  sufficient  to  bring  him 
within  the  Act  of  Parliament.  The  point  decided  in  Bell  v. 
Oakley  was,  that  it  was  not  necessary  to  demand  a  warrant 
where  the  magistrate  could  not  be  liable;  but  that  does  not 
apply  to  this  case.  It  has  been  said,  that  the  breaking  and 
entering  was  a  substantive  trespass  in  itself  distinct  from  the 
act  of  levying  the  distress ;  but  it  was  accompanied  with  the 
taking  of  the  goods,  which  was  in  execution  of  the  warrant, 
and  therefore  it  is  not  true  that  it  is  an  act  totally  independent 
of  what  was  done  in  execution  of  the  warrant.  It  appears  to 
me  that  the  officer  acted  illegally,  but  in  the  supposed  bond  fide 
execution  of  his  duty,  and  that  he  is  therefore  entitled  to  the 
protection  of  this  statute. 

Ride  absolute^ 
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1818.        DOE,   ON  THE  Demise  of  STEVENS  v.  DONSTON. 

^''^'  (1  Bam.  &  Aid.  230-232.) 

[  230  ]  ^®  sheiiff  under  a  fi.  fa,  seizes  a  lease,  and  sells  the  term  in  due 

course,  but  does  not  execute  the  assignment  to  the  vendee  until  after 
the  writ  is  returnable :  Held,  that  this  was  a  yalid  assignment. 

Ejectment.  Plea,  not  guilty.  At  the  trial  before  Lord 
Ellenborough,  Ch.  J.  at  the  sittings  after  Trinity  Term,  it 
appeared  that  the  defendants  were  lessees  of  the  premises  in 
question ;  and  the  lessor  of  the  plaintiff  claimed  as  assignee  of 
the  sheriff  of  Middlesex,  and  gave  in  evidence  a  judgment 
obtained  in  Hilary  Term,  1817,  against  the  defendant  for  5001. 
[  *2Si  ]  and  a^./a.  ^issued  upon  that  judgment  directed  to  the  sheriff  of 
Middlesex,  returnable  in  fifteen  days  of  Easter  (20th  April) 
under  which  the  Sheriffs  seized  the  lease  and  sold  the  term ; 
but  no  assignment  was  executed  until  the  third  day  of  June. 
It  was  objected  by  the  defendant's  counsel  that  the  power  of  the 
sheriff  was  at  an  end  on  the  20th  April,  the  day  on  which  the 
writ  was  returnable,  and  that  the  assignment,  having  been 
executed  subsequent  to  that  day,  was  void,  and  upon  that  ground 
the  plaintiff  was  nonsuited. 

A  rule  nisi  for  setting  aside  this  nonsuit  having  been  obtained 
in  last  Term  by  Gumey^  Marryat  was  now  to  have  shewn  cause, 
but 

Lord  Ellbnbobouoh,  Ch.  J. : 

The  sheriff  by  the  writ  of  Jieri  fadaa  has  an  authority  to  sell, 
and  having  once  seized  the  goods  in  execution  of  the  writ,  he  is 
bound,  even  after  his  general  authority  has  ceased,  to  proceed 
to  sell,  and  to  do  every  act  necessary  to  complete  the  sale.  In 
BoUe's  Abridgement,!  it  is  said  "  that  if  the  sheriff  seizes  goods 
upon  2kfi,fa.  and  be  removed  before  the  return  of  the  writ,  and 
afterwards  sell  the  goods,  that  that  is  a  good  sale,  and  further 
it  is  said  where  a  distringas  issues  to  the  new  sheriff  to  compel 
the  old  sheriff   to  sell,  that  that  does  not  give  him  a  new 

t  Pp.  893,  8W. 
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authority  to  sell,  but  only  compels  him  to  do  that  which  he  dob 
might  before  have  done  by  law;"  and  in  Gierke  v.  Withers  yf  donston. 
Holt,  Gh.  J.  says,  "  the  sheriff  out  of  office  may  sell  without  a 
venditioni  exponas^  and  a  distringas  does  not  give  him  an 
authority  to  sell,  but  is  compulsive  upon  him  to  sell.*'  From 
these  authorities,  therefore,  it  appears  that  the  power  com- 
municated to  the  sheriff  by  the  fieri  facias  does  not  even  cease 
upon  the  expiration  *of  his  office,  but  that  the  sheriff,  having  [  *232  ] 
once  seized  the  goods,  is  bound  to  proceed ;  and  we  are,  there- 
fore, of  opinion,  that  the  sheriff  in  this  instance  having  com- 
menced to  execute  the  writ  by  the  seizure  and  sale  of  the  lease, 
was  authorised  to  go  on,  and  to  do  every  act  necessary  to  complete 
the  sale ;  the  execution  of  the  conveyances  requisite  to  give  the 
vendee  a  good  title  was  an  act  necessary  for  that  purpose ;  and 
this  asssignment  was  therefore  valid,  and  the  lessor  of  the 
plaintiff  is  entitled  to  recover. 

Marryat,  for  the  defendant,  said  that  he  understood  the 
case  was  compromised,  upon  which  Lord  Ellbnborough  said 
that  the  Court  would  pronounce  no  judgment  until  the  parties 
called  for  it,  and  the  case  was  not  mentioned  again,  t 


HODGSON  V.  SCAELETT.§  isis. 

(1  Bam.  &  Aid.  232—247.)  Jan^^^ 

An  action  for  defamation  will  not  lie  against  a  barrister  for  words       [  232  ] 
spoken  by  him  as  counsel  in  a  cause  pertinent  to  the  matter  in  issue. 

Action  for  slanderous  words.  The  words  stated  in  the  first 
count  of  the  declaration  were  these :  **  Some  actions  are  founded 
in  folly,  some  in  knavery,  some  in  both,  some  in  the  folly  of  the 
attorney,  some  in  the  knavery  of  the  attorney,  some  in  the  folly 
and  knavery  of  the  parties  themselves.  Mr.  Peter  Hodgson  was 
the  attorney  of  the  parties,  drew  the  promissory  note,  fraudu- 
lently got  Bowman  to  pay  into  his  hands  1502.  for  the  benefit  of 

t  6  Mod.  295.  §  Followed   in  Muruter  y.  Lamb 

X  See  Jeans  v.  WUkinSy  1  Yes.  Sen.  (C.  A.  1883)  11  a  B.  D.  688 ;  52  L. 
195.  J.  Q.  B.  726.— E.  0. 
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HoDcwoN  the  plamti£f.  This  was  one  of  the  most  profligate  things  I  ever 
ScAXLvrr.  ^^^  d^^®  '^y  ^  professional  man.  Mr.  Hodgson  is  a  fraudulent 
[  *238  ]  And  wicked  ^attorney."  In  the  second  count,  "  Mr.  Hodgson 
is  a  fraudulent  and  wicked  attorney.'*  Plea,  general  issue.  At 
the  trial  at  the  last  Lancaster  Assizes,  before  Wood,  Baron, 
Raine  opened  the  case,  and  stated  that  the  action  was  brought 
for  words  spoken  by  the  defendant,  in  an  address  to  the  jury, 
as  counsel  in  the  cause  of  Norris  v.  Cormick^  at  the  preceding 
Assizes,  and  that  they  were  not  warranted  by  the  facts  of  the 
case.  On  this  the  learned  Judge  said,  "  I  take  it  for  granted 
from  your  opening,  that  there  was  such  a  cause  tried,  and  that 
there  was  a  question  in  it  respecting  the  drawing  of  the  pro- 
missory note  as  mentioned,  and  that  these  words,  if  spoken, 
were  part  of  the  defendant's  speech  to  the  jury,  and  had  reference 
to  that  transaction."  To  this  both  sides  assented ;  and  he  then 
added,  "  the  observations  might  be  too  severe ;  that  I  can  say 
nothing  about ;  but  as  they  were  relative  to  the  subject-matter 
of  the  cause,  as  at  present  advised,  I  think  the  action  not 
maintainable.*'  Raine  then  adverted  to  the  words  stated  in  the 
second  count  of  the  declaration,  and  to  the  circumstances  of 
there  being  no  justification  by  the  defendant ;  upon  which  the 
Judge  said,  that  as  to  the  second  count  that  could  make  no 
difference,  because  the  words  there  stated  must  be  taken  by  the 
jury  to  be  part  of  the  words  mentioned  in  the  first  count,  and 
you  cannot  by  detaching  part  of  a  sentence  make  that  actionable 
which,  taken  with  the  rest  of  the  sentence,  would  not  be  so ; 
that  a  justification  is  only  necessary  where  the  truth  or  falsehood 
of  the  words  is  in  question,  and  that  it  was  not  necessary  in  a 
case  where  the  words  could  not  be  considered  as  maliciously 
spoken,  if  they  were  relevant  to  the  matter  in  question.  The 
words  therefore  being  relevant,  the  jury  were  not  to  try  whether 
[  *284  ]  *on  the  former  occasion  they  were  well  or  ill  founded.  That 
would  in  fact  be  trying  the  former  cause  over  again,  and  the 
whole  business  of  an  assize  might  thus  be  occupied  in  reviewing 
the  causes  tried  at  the  preceding  assizes.  The  learned  Judge 
therefore  being  of  opinion,  that  it  was  not  for  the  jury  to  try 
whether  the  cause  or  occasion  for  speaking  the  words  was 
sufficient  to  warrant  them,  thought  there  was  nothing  to  leave 
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to  them,  even  Bupposing  the  words  to  be  proved,  and  nonsuited     Hodosok 
the  plaintiff.  soarlbtt. 

In  the  last  Michaelmas  Term  Raine  moved  to  set  aside  this 
nonsuit,  and  for  a  new  trial,  on  the  ground  that  the  learned 
Judge  had  stopped  the  cause  too  soon,  and  without  hearing  the 
evidence,  and  he  contended  that  it  ought  to  have  been  left  to  the 
jury  to  say  whether  the  words  were  pertinent  to  the  matter  in 
issue  or  hot,  and  he  cited  the  case  of  Brook  v.  Sir  H.  Montague  A 

[After  argument  upon  the  rule :] 

Lord  Ellenbobough,  Ch.  J. :  [  239  ] 

The  law  privileges  many  communications  which  otherwise 
might  be  considered  as  calumnious,  and  become  the  subject  of 
an  action.  In  the  case  of  master  and  servant,  the  convenience 
*of  mankind  requires  that  what  is  said  in  fair  communication  [  *2^o  ] 
between  man  and  man,  upon  the  subject  of  character,  should  be 
privileged,  if  made  bond  fide,  and  without  malice.  If,  however, 
the  party  giving  the  character  knows  what  he  says  to  be  untrue, 
that  may  deprive  him  of  the  protection  which  the  law  throws 
around  such  communications.  So  a  counsel  entrusted  with  the 
interests  of  others,  and  speaking  from  their  information,  for  the 
sake  of  public  convenience,  is  privileged  in  commenting  fairly 
and  bond  fide  on  the  circumstances  of  the  case,  and  in  making 
observations  on  the  parties  concerned,  and  their  instruments  or 
agents  in  bringing  the  cause  into  Court.  Now  the  plaintiff  in 
this  case  was  not  merely  the  attorney,  but  was  mixed  up  in  the 
concoction  of  the  antecedent  facts  out  of  which  the  original  cause 
arose ;  he  was  cognisant  of  all  the  circumstances,  and  knew  that 
the  plaintiff  had  no  ground  of  action  in  that  case,  in  conse- 
quence of  having  already  received  more  than  the  amount  de- 
mandable  by  him.  It  was  in  commenting  on  this  conduct  that 
the  words  were  used  by  the  defendant.  He  had  a  right  so  to 
comment,  for  the  plaintiff  was  mixed  up  with  the  circumstances 
of  the  case,  and  was  the  agent  and  instrument  in  the  transaction. 
The  defendant  then  says,  thai  he  is  a  fraudulent  and  wicked 

t  Cro.  Jac.  90. 
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Hodgson  attorney.  These  were  words  not  used  at  random  and  unne- 
ScABLBTT.  cessary,  but  were  a  comment  upon  the  plaintiff's  conduct  as 
attorney.  Perhaps  they  were  too  strong,  it  may  have  been  too 
much  to  say  that  he  was  guilty  of  fraud  as  between  man  and 
man,  and  of  wickedness  in  foro  divino.  The  expression,  in  the 
exercise  of  a  candour  fit  to  be  adopted,  might  have  been  spared. 

[  *24i  ]  But  still  a  counsel  might  bond  fide  *think  such  an  expression 
justifiable  under  the  circumstances.  If  the  plaintiff  knowingly 
placed  the  party  in  the  original  case  in  a  situation  where  he 
must  be  a  sufferer  without  any  benefit,  it  does  seem  to  give  a 
colour  to  the  charge  of  being  fraudulent  and  wicked ;  at  least  I 
cannot  say  that  there  was  no  reasonable  or  probable  cause  to 
induce  such  a  conclusion.  It  may  be  urged  that  these  facts  did 
not  occur  at  the  trial.  But  an  admission  was  made  at  the 
assizes  which,  coupled  with  the  actual  facts  now  disclosed,  seems 
to  warrant  the  conclusion  at  which  the  learned  judge  then 
arrived.  It  appears  to  me  that  the  words  spoken  were  uttered 
in  the  original  cause,  and  were  relevant  and  pertinent  to  it,  and 
consequently  that  this  action  is  not  maintainable. 

Baylby,  J. : 

The  rule  seems  to  me  to  be  correctly  laid  down  in  Brook  v. 
Sir  Henry  Montague,^  ''that  a  counsellor  hath  a  privilege  to 
enforce  anything  which  is  informed  unto  him  for  his  client,  and 
to  give  it  in  evidence,  it  being  pertinent  to  the  matter  in 
question,  and  not  to  examine  whether  it  be  true  or  false.'*  No 
mischief  will  ensue  in  allowing  the  privilege  to  that  extent. 
Now  it  is  pertinent  to  the  cause  for  counsel  to  comment  both  on 
the  facts  proved  and  on  those  which  he  might  expect  to  be 
proved.  And  that,  as  the  learned  Judge  has  stated,  was  the  case 
here.  We  might  indeed  fairly  suppose  that  the  counsel  who  had 
been  personally  engaged  in  the  former  trial,  and  were  well 
acquainted  with  all  its  circumstances,  would  make  an  admission 
to  that  extent.  I  was,  however,  desirous  of  adverting  to  the  real 
[  *242  ]  facts  of  the  former  cause ;  for  the  propriety  of  the  ^defendant's 
conduct  must  depend  upon  the  circumstances  which  then 
occurred,  and  not  on    facts  subsequently  proved  tending  to 

t  Ore.  Jac.  90. 
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explain  or  justify  the  present  plaintiffs  conduct  on  that  occasion.  Hodobon 
Now,  from  the  facts  in  that  case  it  appears,  that  although  there  soab^lett. 
were  perhaps  harsh  expressions,  still  the  defendant  was,  at  least, 
warranted  in  saying  that  the  endeavouring  to  obtain  money  by 
bringing  that  action  was  fraudulent  and  knavish ;  and  he  might 
fairly  argue  thus,  ''Don't  let  me  cast  the  imputation  on  the 
wrong  person.  The  plaintiff  Norris  might  not  know  the  exact 
state  of  the  case,  but  Hodgson  his  attorney  must ;  he  was  ac- 
quainted with  the  law,  and  must  have  known  the  circumstances 
and  their  legal  consequences;'*  then  although  the  expressions 
are  harsh,  still  they  are  within  the  privilege  of  a  counsel.  It 
may  be  observed  that  these  are  not  facts  of  a  calumnious  nature 
stated  by  the  defendant,  but  are  epithets  attaching  on  the 
conduct  of  the  plaintiff  from  facts  proved  in  the  cause.  If  those 
epithets  were  not  warranted,  the  Judge  in  his  summing  up  at 
the  trial  might  set  it  right.  There  were  facts  in  this  case  which 
would  warrant  strong  expressions  on  the  part  of  the  defendant. 
I  think,  therefore,  that  in  using  the  words  imputed  to  him  he 
acted  within  the  limits  which  the  law  permits,  and  that  he  is  not 
liable  to  an  action. 

Abbott,  J. : 

The  words  spoken  in  this  case  appear  to  relate  to  the  plaintiff 
as  attorney  in  a  former  cause,  to  a  promissory  note,  and  to  the 
obtaining  of  a  sum  of  money  for  the  plaintiff  there.  The  Judge 
reports  to  us  that  the  words  were  used  in  an  address  to  the  jury 
by  the  defendant  as  counsel ;  and  that  he  understood  it  to  be 
admitted  that  they  were  pertinent  to  the  cause.  It  is  ^suggested  [  *243  ] 
to  us  that  this  admission  has  been  taken  too  largely :  we  have 
therefore  looked  into  the  facts  of  the  first  cause,  and  we  find 
them  such  that  an  admission  to  the  effect  stated  by  the  learned 
Judge  might  very  properly  have  been  made.  It  is  obvious  that 
the  words  were  spoken  of  the  plaintiff,  not  merely  as  attorney, 
but  as  having  personally  involved  himself  in  the  circumstances 
of  that  case :  they  were  spoken  in  a  course  of  judicial  enquiry, 
and  were  relevant  to  the  matter  in  issue.  I  am,  therefore,  of 
opinion  that  no  action  can  be  maintained,  unless  it  can  be 
shewn  that  the  counsel  availed  himself  of  his  situation  malici- 
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Hodgson  oobIj  to  utter  words  wholly  unjustifiable.  It  would  be  impossible 
SoABLBTT.  that  justice  could  be  well  administered,  if  counsel  were  to  be 
questioned  for  the  too  great  strength  of  their  expressions  :  here 
the  words  were  pertinent,  and  there  is  no  pretence  for  saying 
that  the  defendant  maliciously  availed  himself  of  his  situation  to 
utter  them. 

HOLBOYD,  J. : 

I  am  of  the  same  opinion,  that  this  action  is  not  maintainable. 
The  words  were  spoken  in  a  case  after  the  evidence  was  given, 
upon  which  they  were  a  comment.  The  jury  had  heard  the 
facts,  and  were  capable  of  judging  of  the  accuracy  of  the  com- 
ment which  was  made  for  the  purpose  of  shewing  to  them  the 
view  which  the  defendant  took  of  all  the  circumstances  which 
had  appeared  in  that  case.  It  is  stated  by  Lord  C.  B.  Comtns,! 
'*  that  words  which  denote  opinion  or  suspicion  are  not  action- 
able :  "  here  the  words  denote  only  the  opinion  of  the  speaker, 
[  *244  ]  and  were  addressed  to  the  jury,  intending  to  convey  to  *their 
minds  the  same  opinion.  I  apprehend  that  a  counsel  is  in  the 
same  situation  and  under  the  same  protection  as  the  party  him- 
self, with  this  exception,  perhaps,  that  a  party  from  his  compa- 
rative ignorance  of  what  is,  or  is  not  relevant,  may  be  indulged 
in  a  greater  latitude,  and  not  be  restricted  within  the  same  limits 
as  a  counsel,  whose  superior  knowledge  of  itself  should  be 
sufficient  to  restrain  him  within  due  bounds.  But,  strictly 
speaking,  they  stand  upon  the  same  foundation :  it  may,  there- 
fore, be  fit  to  inquire,  how  the  parties  themselves  are  protected. 
In  Ist  Hawkins,  P.  C.,I  it  is  laid  down,  that  ''no  false  or 
scandalous  matter  contained  in  a  petition  to  a  committee  of 
Parliament,  or  in  articles  of  the  peace  exhibited  to  justices,  or  in 
any  other  proceeding  in  a  regular  course  of  justice,  will  make 
the  complaint  amount  to  a  libel."  And  in  BoUe's  Abridg.,§  a 
case  is  stated  in  which  it  was  holden  in  arrest  of  judgment,  that 
an  action  was  not  maintainable  where  the  words  were  spoken  by 
the  party  in  defence  of  himself,  '*  and  in  a  legal  and  judicial  way," 
by  which  I  understand  that  they  were  spoken  in  a  court  of 

t  Com.  Dig.  Action  on  Caae  for         J  0.  73,  6.  8. 
Drfamation,  F.  13.  §  87  PI.  4. 
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justice ;  and  there,  too,  the  words  were  charged,  and  were  found     Hodoson 
by  the  verdict  for  the  plaintiff,  to  have  been  spoken  falsely  and    Scarlett. 
maliciously,  which  makes  it  a  very  strong  case.    Lake  v.  King  + 
is  an  authority  to  the  same  effect.     In  Buckley  v.  Wood, I  the 
libel  was  contained  in  a  bill  in  the  Star-chamber,  against  Sir  B. 
Buckley,  charging  him  with  divers  matters  examinable  in  that 
court,  and  also  that  he  was  a  maintainer  of  pirates  and  mur- 
derers, and  it  was  there  resolved  per  totam  curiam,  "that  *for      [•246] 
any  matter  contained  in  the  bill  that  was  examinable  in  the  said 
court,  no  action  lies,  although  the  matter  is  merely  false,  because 
it  was  in  the  course  of  justice ;  and  this  agrees  with  the  opinion 
in  11  Eliz.  Dyer,  285,  and  with  the  judgment  in  Cutler  y,  Dixon's 
ca8e,§  but  that  for  the  latter  words,  which  were  not  examinable 
in  the  said  court,  an  action  on  the  case  lies,  for  that  cannot  be 
in  a  course  of  justice.*'    *These  cases  shew  the  privileges  pos-      [  •aio  ] 
sessed  by  parties  themselves;    and   from  these  authorities  it 
appears  that  no  action  is  maintainable  against  the  party,  nor 
consequently  against  the  counsel  who  is  in  a  similar  ^situation,      [  *247  ] 
for  words  spoken  in  a  course  of  justice.    If  they  be  fair  com- 
ments upon  the  evidence,  and  be  relevant  to  the  matter  in  issue, 
then,  unless  express  malice  be  shewn,  the  occasion  justifies  them. 
If,  however,  it  be  proved  that  they  were  not  spoken  bond  fide  or 
express  malice  be  shewn,  then  they  may  be  actionable  ;  at  least 
our  judgment  in  the  present  case  does  not  decide  that  they 

would  not  be  so. 

Rtile  discharged. 

t  1  Saund.  130.  J  4  Co.  Eep.  146.  §  4  Co.  Rep.  14. 
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1818.  BEAUMONT  and  Wife  v.  FIELD. 

^'^^'  (1  Bam.  A  Aid.  247—261.) 

r  247  1  Where  a  deed  purported  to  grant  all  the  coal-minee  in  the  lands  in 

the  occupation  of  Widow  K.  and  son,  and  the  grantor  had  not  at 
that  time  any  lands  in  the  occupation  of  Widow  K.  and  son;  and 
the  deed  was  founded  upon  a  contract  of  sale  executed  some  months 
before,  to  which  the  grantor's  land  steward  was  the  subscribing  wit- 
ness :  Held,  that  for  the  purpose  of  explaining  the  latent  ambiguity  in 
the  deed,  letters  written  by  the  latter  to  the  grantees,  respecting  the 
sale  to  them  by  the  grantor  of  the  coal-mines  in  the  deed,  and  purport- 
ing  to  be  written  by  his  directions,  were  admissible  evidence,  without 
shewing  an  express  authority  from  the  grantor  to  write  them. 

Trespass  for  breaking  and  entering  coal-mines.  Plea,  not 
guilty.  At  the  trial  before  the  Lord  Chief  Baron  at  the  last 
assizes  for  the  county  of  York,  it  appeared  that  the  mine  where 
the  trespass  was  alleged  to  have  been  committed  before  July,  1790, 
was  the  property  of  Sir  Thomas  Blackett,  and  formed  part  of  what 
was  called  his  Wibsey  estate.  The  plaintiffs,  as  'his  devisees, 
now  claimed  the  same :  the  defendant  Field  had  given  directions 
for  doing  the  acts  which  were  the  trespasses  complained  of  in  the 
declaration  ;  and  he  gave  these  directions  as  the  agent  of  Jarratt 
and  Hardy,  who  were  engaged  in  working  the  mine,  and  claimed 
to  be  entitled  to  the  same  under  deeds  of  lease  and  release  made 
in  July,  1790,  by  which  Sir  T.  Blackett,  among  other  things, 
granted  to  them  all  the  coal-mines  at  Cold  Harbour  farm,  and 
also  in  the  several  lands  then  in  the  tenure  and  occupation  of 
[  *248  ]  Widow  Eellett  and  son,  and  others,  naming  *the  rest  of  his 
Wibsey  tenants.  At  the  date  of  the  deed  there  was  no  land  in 
possession  of  persons  answering  the  description  of  Widow  Eellett 
and  son ;  although  the  mine  in  question  was  under  lands  then 
in  the  possession  of  a  J.  Eellett,  who  was  the  son  of  a  Widow 
Eellett ;  and  these  lands  lay  contiguous  to  Cold  Harbour  farm. 
To  explain  this  latent  ambiguity  in  the  deed,  the  defendant  gave 
in  evidence  an  agreement,  made  the  28rd  of  Dec.  1789,  attested 
by  L.  Noble,  (who  at  that  time  was  Sir  T.  Blackett*s  land 
steward,)  by  which  Jarratt  and  Hardy  contracted  for  the  purchase 
of  all  the  coals  at  Cold  Harbour  farm,  and  in  the  lands  and 
grounds  occupied  by  the  Widow  Eellett  and  son,  &c. ;  and  then 
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further  to  shew  what  Sir  T.  Blackett  intended  to  include  under  Bbaumont 
the  words  "  lands  occupied  by  the  Widow  Kellett  and  son,"  they  field. 
offered  in  evidence  two  letters  from  Noble,  addressed  to  Jarratt, 
the  one  bearing  date  the  81st  October,  and  the  other  on  the 
18th  December,  1789,  only  a  few  days  before  the  date  of  the 
agreement.  In  the  first  he  stated  that  he  had  spoken  to  Sir  T. 
Blackett  about  the  coal  in  the  farms  at  Cold  Harbour,  &c.  at 
Wibsey,  and  that  he  had  no  objection  to  sell  them  to  Jarratt 
upon  certain  terms  therein  specified;  and  he  concluded  by 
desiring  an  answer.  In  the  second  letter  he  desires  Jarratt  and 
Hardy  to  call  upon  the  following  Wednesday  (which  was  the 
23rd  Dec.)  or  Thursday,  when  he  had  Sir  T.  Blackett's  order  to 
say  he  would  be  at  home.  The  learned  Judge,  however,  rejected 
these  letters;  and  the  plaintiffs  having  obtained  a  verdict, 
HuUockf  Serjt.  in  Michaelmas  term  obtained  a  rule  nisi  for  a 
new  trial,  on  the  ground  that  these  letters  ought  to  have  been 
received  in  evidence.    And  now 

Topping f  Scarlett^  and  Ricliardson  shewed  cause : 

These  letters  were  not  admissible  evidence  until  it  were  *shewn  [  *249  ] 
that  Noble  had  a  general  authority  to  treat  for  the  sale  of  lands 
or  coals,  or  an  express  authority  to  write  these  letters.  A  land 
agent,  as  such,  has  not  necessarily  the  power  of  binding  his 
principal  by  contracts  for  the  sale  of  lands  or  coals,  &c.  A  pre- 
vious authority,  or  a  subsequent  adoption  of  his  acts,  must 
therefore  be  shewn.  But,  secondly,  the  letters  were  not  offered 
in  evidence  to  explain  the  state  of  the  occupation  at  the  time  of 
the  execution  of  the  deed  :  the  thing  to  be  explained  was,  what 
was  meant  by  the  words,  "  lands  now  in  the  occupation  of  the 
widow  Kellett  and  sons :  "  but  these  letters  could  only  shew  at 
most,  that  in  an  earlier  stage  of  the  contract,  nearly  nine  months 
before  the  execution  of  the  deed,  it  was  in  contemplation  to 
convey  the  coal  mines  in  the  place  in  question  ;  but  they  cannot 
by  any  means  tend  to  explain  a  deed  which  was  not  executed  till 
after  a  lapse  of  several  months. 

HuUockf  Serjt.,  Littledale,  and  Tindal^  contra : 
From   the  nature  of  the  thing  at  this  distance  of  time,  it  is 
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Bbavmoht  next  to  impossible  to  shew  an  express  authority ;  but  such  an 
Field.  authority  must  be  inferred  from  the  relative  situation  of  the 
parties.  Althpugh  in  cities  or  towns  the  solicitor  may  be  the 
fitter  person  to  apply  to  on  the  subject  of  the  sale  of  lands,  <bc., 
in  the  country,  land  agents  or  stewards  are  more  generally 
referred  to :  from  his  situation,  therefore,  and  the  fact  of  his 
being  a  witness  to  the  agreement  of  purchase,  a  previous  autho- 
rity may  fairly  be  implied  ;  but  Sir  T.  Blackett  has  at  all  events 
fully  recognized  Noble's  authority  by  adopting,  as  the  basis  of 
the  deed,  the  very  agreement  of  purchase  to  which  Noble  was  a 
witness,  and  to  explain  which,  his  letters  written  a  short  time 
before  were  offered  in  evidence.  Then  assuming  that  he  had 
[  *260  ]  authority  to  write  *these  letters,  it  is  said  that  they  are  not 
receivable  in  evidence,  because  they  were  not  written  near  the 
time  when  the  deed  bore  date ;  but  in  this  case  there  being  no 
persons  in  possession  of  the  lands  who  answer  the  description  of 
widow  Eellett  and  son,  the  question  is,  what  lands  were  meant 
to  pass  by  those  words  ;  and  that  forms  a  latent  ambiguity,  and 
then  parol  evidence  is  admissible ;  and  they  cited  Doe,  demise  of 
Oxend^n  v.  Chichester,^  and  referred  to  the  opinion  of  the 
Judges  as  there  delivered  by  Gibbs,  Ch.  J. ;  and  if  parol  evidence 
is  admissible  to  explain  the  deed,  then  all  evidence  tending  to 
give  the  explanation  required  may  be  received.  The  circum- 
stance of  the  letters  having  been  written  long  prior  to  the  execu- 
tion of  the  deed,  may  diminish  the  value  of  the  evidence  with 
reference  to  the  purpose  for  which  it  is  produced ;  but  if  it  be 
calculated  in  any  degree,  however  small,  to  explain  the  deed,  it 
is  admissible,  and  the  jury  are  to  pass  their  judgment  upon  its 
value. 

Lord  Ellembobouoh,  Ch.  J. : 

I  am  of  opinion,  that  these  letters  ought  to  have  been  received 
in  evidence,  and  therefore  there  must  be  a  new  trial.  Noble 
stood  in  the  situation  of  receiver  of  rents  to  the  estate  of  Sir  T. 
Blackett,  and  was  therefore  most  likely  to  be  conversant  with 
the  property :  he  had  been  steward  for  a  considerable  time,  and 
continued  to  be  so  up  to  the  time  of  the  execution  of  the  agree- 
t  16  E.  K.  32  (4  Dow,  65). 
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ment :  he  was  the  subscribing  witness  to  it,  which  at  least  shews    Bjbaumont 
that  he  was  conversant  with  the  whole  transaction  :  the  contents      fibld. 
of  the  letters  themselves  are  corroborative  of  this,  inasmuch  as 
they  relate  to  the  subject  of  the  agreement,  and  state  the  orders 
of  Sir  T.  Blackett  upon  it ;  and  it  *is  allowable  to  refer  to  them      [  *26i  ] 
now,  inasmuch  as  at  the  trial  the  nature  of  their  contents  must 
have  been  opened  by  the  counsel,  who  offered  them  in  support  of 
his  case.    Noble,  therefore,  standing  in  this  situation  to  Sir 
Thomas  Blackett,  I  think  his  letters  were  admissible :  I  will  not 
say  what  would  be  their  effect,  if  admitted ;  it  is  not  necessary 
for  me  to  do  so ;  it  may  be  equivocal :  if  however  they  were  ad- 
missible, then  the  attention  of  the  jury  has  not  been  drawn  to 
them,  and  the  party  is  entitled  to  have  them  exhibited  to 
another  jury,  who  are  to  pronounce  upon  the  whole  of  the  case. 

Bayley,  J. : 

1  am  of  the  same  opinion.  The  letters  themselves  shew  that 
the  steward  was  the  medium  of  communication  between  Sir  T. 
Blackett  and  the  grantees ;  they  ought  therefore  to  have  been 
received  in  evidence.  I  forbear  to  say  what  their  effect  would  be 
if  they  had  been  admitted.  If  the  judge  in  his  summing  up  had 
then  stated  them  to  be  of  no  weight,  a  bill  of  exceptions  might 
have  been  tendered  to  him,  and  the  party  might  have  had  the 
judgment  of  a  court  of  error  upon  the  point.  This  advantage 
however  he  has  lost  by  the  rejection  :  I  therefore  think  on  this 
ground  that  there  ought  to  be  a  new  trial. 

Abbott,  J. : 

I  am  of  the  same  opinion,  that  the  letters  in  this  case  ought 
to  have  been  received;  and  I  think  that  the  contents  of  the 
letters,  connected  with  the  character  and  situation  of  the  writer, 
and  his  being  afterwards  the  subscribing  witness  to  the  agree- 
ment, shew  sufficiently  that  they  were  written  with  the  know- 
ledge and  authority  of  Sir  T.  Blackett. 

HoLROTD,  J.  concurred. 

Rtde  dbsoluU. 
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1818.  BAUNDEE8  v.  NEWMAN.f 

•^«»-  24.  (1  Bam.  &  Aid.  258—262.) 

r  org  1  The  oooapior  of  a  mQl  may  maintain  an  action  for  forcing  back  water 

''  and  injuiing  hia  mill,  although  he  has  not  enjoyed  it  precisely  in  the 

Bazne  state  for  twenty  years;  and  therefore  it  was  holden  to  be  no 
defence  to  sudh  an  action  that  the  occupier  had,  within  a  few  years, 
erected  in  his  mill  a  wheel  of  diflferent  dimensions,  but  requiring  less 
water  than  the  old  one,  although  the  declaration  stated  the  plaintiff  to 
be  possessed  of  a  mill,  without  alleging  it  to  be  an  ancient  mHl. 

The  declaration  stated,  that  plaintiff  was  possessed  of  a  water- 
]iiill,  with  the  appurtenances,  &;c.  in  which  mill  he  had  used, 
exercised,  and  carried  on,  and  still  of  right  ought  to  use,  exercise, 
and  carry  on  the  trade  and  business  of  a  miller ;  and  that  the 
defendant  was  possessed  of  another  mill  and  mill-pond,  and  that 
the  water  of  a  certain  stream  from  time  immemorial  had  flowed, 
and  still  of  right  ought  to  flow  in  its  usual  channel  unto  the  mill 
of  the  plaintiff,  and  from  thence  unto  the  mill  and  mill-pond  of 
defendant,  and  from  the  mill  and  mill-pond  of  defendant  in  its 
usual  channel,  without  being  penned  or  forced  back  so  as  to 
occasion  any  injury  to  the  plaintiff's  mill;  yet  the  defendant, 
well  knowing  the  premises,  wrongfully  kept  and  continued  a 
hatch-dam  or  mill-head  of  and  belonging  to  his  mill-pond, 
raised  to  a  much  greater  height  than  the  same  had  theretofore 
been,  whereby  large  quantities  of  water  of  the  stream  which 
ought  to  have  flowed  and  escaped  from  and  out  of  the  defen- 
dant's mill  and  mill-pond  in  its  usual  channel  below  the  same 
mill,  and  away  from  the  mill  of  plaintiff,  was  greatly  prevented 
from  flowing  and  escaping  from  the  mill  and  mill-pond  of  defen- 
dant, as  the  same  otherwise  would  have  done,  and  by  reason  of 
such  obstruction  quantities  of  the  water  and  stream  were  penned 
and  forced  back  against  the  wheel  of  the  plaintiff's  mill,  whereby 
plaintiff  was  prevented  from  working  his  mill,  to  his  damage, 
&c.  Plea,  general  issue.  At  the  trial  before  Mr.  J.  Burrough 
[*269]      at  the  last  assizes  for  the  county  of  Wilts,  it  ^appeared  in 

t  Distinguished  in   judgment  of      /S^.  J7yactn^^(1883)  9  App.  Cas.  170; 
the  Judicial  Gonmdttee  in  Frechette      63  L.  J.  P.  G.  20.— B.  C. 
Y.  La  Compcignie  Manu/acturiere  de 
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evidence  that  the  plaintifiTs  mill  was  built  on  the  site  of  an  old    sausdkbs 

mill  which  had  existed  in  that  spot  for  a  space  of  at  least  forty     newhak. 

years  before.    In  1801  this  old  mill  was  burnt  down,  and  the 

plaintiff  then  built  the  present  mill,  with  a  wheel  of  the  same 

dimensions  and  on  the  same  level  with  the  former  one.     Since 

that  period,  however,  he  had  erected  a  new  wheel  of  different 

dimensions,  but  requiring  less  water.    The  level  of  the  water 

however  continued  the  same.    It  was  for  an  injury  to  this  last 

wheel  that  the  action  was  brought.    Upon  these  facts  the  learned 

Judge  was  of  opinion,  ''  that  as  this  was  an  action  founded  on 

the  plaintiff's  possession,  and  for  an  injury  to  that  possession, 

and  as  he  had  not  enjoyed  his  mill  in  the  state  in  which  it  was 

when  the  injury  was  sustained  for  the  space  of  twenty  years,  he 

was  not  entitled  to  recover :  that  if  the  mill  had  remained  in  the 

state  in  which  it  was  when  rebuilt  in  1801,  he  would  have  been 

entitled  to  maintain  his  action  for  an  injury,  but  he  thought  fit 

to  alter  it,  and  to  make  a  new  wheel  so  materially  different  from 

the  former,  that  the  evidence  of  his  right  was  gone ;  and  this 

being  his  own  voluntary  act,  the  learned  Judge  thought  that  he 

could  not  maintain  the  action  on  the  ground  of  possession,  for 

he  could  only  support  it  by  a  medium  of  proof,  not  that  this  was 

the  same  wheel,  but  that  if  the  old  wheel  had  remained,  the  acts 

of  the  defendant  would  have  injured  him  in  that  state." 

On  this  the  plaintiff  was  nonsuited,  and  a  rule  having  been 
obtained  last  Term  by  Oaselee  for  setting  aside  this  nonsuit, 

Petty  Serjt.,  and  Casberd,  shewed  cause: 

The  plaintiff  having  declared  merely  on  his  possession  cannot 
maintain  *this  action  against  the  defendant,  who  appears  upon  [  *260  ] 
the  evidence  to  have  had  an  ancient  mill.  To  support  this  action, 
the  plaintiff  must  either  shew  that  his  own  mill  was  an  ancient 
mill,  or  must  set  forth  some  prescriptive  right  as  in  an  action 
for  infringing  a  right  of  common,  or  for  not  grinding  com  at  a 
particular  mill.  In  each  of  these  cases  a  prescriptive  right  must 
be  shewn.  Seasoning  therefore  from  analogy,  it  must  be  inferred 
that  this  action  being  for  an  infringement  on  a  mode  of  enjoying 
a  mill,  which  mill  is  not  claimed  by  prescription,  cannot  be 
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Saundbbs  supported.  In  1  Bolle's  Abridg.  p.  107,  pi.  16,  it  is  said, ''  If  I 
Newmav.  ^^^6  ft  ^^  ^7  prescription,  and  another  erect  a  new  mill,  and 
force  back  the  water  on  my  mill  so  as  to  do  me  an  injury,  I  may 
have  an  action  on  the  case."  From  which  it  is  to  be  inferred 
that  the  person  bringing  such  an  action  must  have  a  prescriptive 
right  to  the  mill :  no  such  right  is  claimed  by  the  plaintiff  in 
this  case,  although  he  does  claim  a  prescriptive  right  to  the 
water. 

Lord  Ellbnbobotjoh,  Ch.  J. : 

The  plaintiff  in  this  case  has  declared  that  he  was  possessed 
of  a  mill,  and  that  the  water  has  been  used  to  flow  in  a  particular 
manner.  Now  if  by  any  alteration  lower  down  the  stream  the 
water  be  prevented  from  escaping,  as  it  has  usually  done,  and 
that  be  to  the  prejudice  of  the  owner  of  the  mill,  it  seems  to  me 
to  form  the  ground  of  an  action  against  the  party  so  obstructing 
the  water.  If  indeed  the  plaintiff  had  stated  in  his  declaration 
his  right  to  be  in  respect  of  a  mill  of  a  given  construction,  the 
result  might  have  been  different ;  but  in  the  present  case  there 
must  be  a  new  trial. 

[  261  ]      Baylbt,  J. : 

I  do  not  see  how  the  alteration  of  the  wheel  can  make  any 
difference  in  this  case ;  at  least  so  far  as  to  withdraw  it  from  the 
consideration  of  the  jury.  It  seems  to  me  that  all  the  allegations 
in  the  declaration  were  proved :  the  plaintiff  proved  that  he  was 
possessed  of  a  mill,  and  that  the  water  had  flowed  from  time 
immemorial  in  a  particular  channel,  and  that  the  defendant 
had  obstructed  it.  The  objection  therefore,  if  any,  must  be 
upon  the  record.  If  a  person  stops  the  current  of  a  stream 
which  has  immemorially  flowed  in  a  given  direction,  and  thereby 
prejudices  another,  he  subjects  himself  to  an  action.  I  therefore 
think  that  there  must  be  a  new  trial. 

Abbott,  J. : 

When  a  mill  has  been  erected  upon  a  stream  for  a  long  period 
of  time,  it  gives  to  the  owner  a  right  that  the  water  shall  con- 
tinue to  flow  to  and  from  the  mill,  in  the  manner  in  which  it 
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has  been  accustomed  to  flow  during  all  that  time.  The  owner  saundbrb 
is  not  bound  to  use  the  water  in  the  same  precise  manner,  or  hewmak. 
to  apply  it  to  the  same  mill :  if  he  were,  that  would  stop  all 
improvements  in  machinery.  If,  indeed,  the  alterations  made 
from  time  to  time  prejudice  the  right  of  the  lower  mill,  the  case 
would  be  different;  but  here  the  alteration  is  by  no  means 
injurious,  for  the  old  wheel  drew  more  water  than  the  new  one. 
I  therefore  think  that  in  this  case  the  nonsuit  should  be  set 
aside. 

HOLBOTD,  J. : 

The  rule  laid  down  in  Bealey  v.  Shaw  i  by  Mr.  J.  Lb  Blano  is 
this,  "that  after  the  erection  of  works,  and  the  appropriation 
by  the  owner  of  the  land  *of  a  certain  quantity  of  the  water  [  ^262  J 
flowing  over  it,  if  a  proprietor  of  other  land  afterwards  take 
what  remains  of  the  water  before  unappropriated,  the  first- 
mentioned  owner,  however  he  might  before  such  second  appro- 
priation have  taken  to  himself  so  such  more,  cannot  do  so 
afterwards."  The  defendant  therefore  had  no  right  to  use  the 
water  in  this  case  after  the  erection  of  plaintiff's  mill,  in  a 
different  manner  than  it  had  been  accustomed  to  be  used  before ; 
for  at  all  events  by  that  act  the  plaintiff  appropriated  to  himself 
the  water  flowing  in  that  particular  way.  Now  the  water  used 
to  flow  without  the  obstruction  complained  of.  The  defendant 
therefore  can  have  no  right  to  turn  the  water  back  upon  the 
plaintiff's  mill.  The  change  of  the  wheel  can  make  no  difference ; 
because  at  the  time  it  was  done  it  was  certainly  lawful  for  the 
plaintiff  to  make  the  alteration.  Then  if  that  be  so,  the  defen- 
dant by  his  subsequent  act  cannot  deprive  the  plaintiff  of  an 
advantage  which  he  had  already  lawfully  acquired.  I  am  there- 
fore of  opinion  that  the  nonsuit  must  be  set  aside. 

RtUe  absobiU. 

OaaeUe  was  to  have  supported  the  rule. 

t  8  B.  B.  at  p.  474  (6  East,  at  p.  219). 
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1818.         THE    KING  V.   THE    COMPANY  op  Peopribtors 
'^''—'  OP  THE  GRAND  JUNCTION  CANAL. 

I  289  ]  (1  Bam.  &  Aid.  289-~296.) 

A  Canal  Act  directed  that  the  Company  should  be  rated  for  all  lands 
and  buildings  in  the  same  proportion  as  other  lands  and  buildings  lying 
near  the  same,  and  as  the  same  would  be  rateable  if  they  were  the  pro- 
perty of  indiyiduals  in  their  natural  capacity;  and  a  subsequent  Act 
directed  that  all  rates  and  assessments  upon  ike  personal  estate  of  the 
Company  should  be  assessed  in  every  parish  in  proportion  to  the  length 
of  the  canal  in  such  parish :  Held,  that  the  Company  were  liable  to  be 
rated  for  their  lands,  Ac.  only  at  the  same  value  as  other  adjacent 
lands,  and  not  according  to  the  improved  value  derived  from  the  land 
being  used  for  the  purposes  of  the  canal. 

Thb  Company  of  Proprietors  of  the  Grand  Junction  Canal, 
appealed  to  the  general  Quarter  Sessions  of  the  peace  for  the 
county  of  Hertford,  against  a  rate  made  on  the  6th  of  June  last, 
for  the  relief  of  the  poor  of  the  parish  of  Hemel  Hempstead. 
The  Court  of  Quarter  Sessions  confirmed  the  rate  subject  to  the 
opinion  of  the  Court  of  King's  Bench,  on  the  following  case. 

The  company  are  by  the  said  rate,  rated  "  for  their  canal "  at 
the  sum  of  1,260Z.  The  canal  occupies  eleven  acres  and  a  half 
[  *290  ]  of  land,  extending  two  miles  *and  a  half  in  length  in  the  said 
parish.  The  annual  value  of  the  land  lying  near  the  canal  in  the 
said  parish,  is  21.  per  acre.  This  case  depends  on  the  construc- 
tion of  Statute  84  Geo.  HI.  c.  24,  s.  19,  and  86  Geo.  HI.  c.  25, 
s.  7.  The  question  for  the  opinion  of  the  Court  of  King's  Bench 
is,  whether  the  land  used  for  the  canal  is  to  be  assessed  at  the 
same  rate  as  the  adjacent  lands,  or  whether  the  profits  derived 
from  the  tolls  are  to  be  included  in  its  rateable  value.  If  the 
Court  of  King's  Bench  are  of  opinion  that  the  land  so  used  is  to 
be  assessed  at  the  same  rate  as  the  adjacent  lands,  then  the  rate 
is  to  be  amended  by  inserting  the  sum  of  22Z.  10s.  instead  of 
1,2502.  otherwise  the  rate  to  stand.  The  following  were  the 
sections  of  the  Acts  of  Parliament  referred  to  in  the  case. 
84  Geo.  HI.  c.  24,  s.  19,  and  be  it  further  enacted,  that  the  said 
Company  of  Proprietors  shall  from  time  to  time  be  rated  to  all 
parliamentary  and  parochial  taxes  and  assessments,  for,  and  in 
respect  of  the  lands  and  grounds  already  purchased  or  taken,  or 
to  be  purchased  or  taken,  and  all  warehouses  or  other  buildings 
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to  be  erected  by  the  said  Company  of  Proprietors  in  pursuance    The  Kiho 
of  the  said  recited  Act  and  this  Act,  in  the  same  proportion  xhb  qbakd 
as  other  lands,  grounds,  and  buildings,  lying  near  the  same,  are    J^^^otion 
or  shall  be  rated,  and  as  the  same  lands,  grounds,  and  buildings,       pant. 
so  purchased  or  taken,  or  to  be  purchased  or  taken  and  erected, 
would    be    rateable  in  case  the  same  were  the    property  of 
individuals  in  their  natural  capacity.    86  Geo.  III.  c.  25,  s.  7. 
And  be  it  further  enacted,  that  all  parochial  rates  and  assess- 
ments, which  shall  or  may  at  any  time  be  laid,  assessed,  or 
imposed  upon  the  rates  and  personal  estate  of  the  said  Company 
of  Proprietors,  shall  be  laid,  assessed,  or  imposed,  in  each 
parish,  township,  hamlet,  ♦or  place  respectively,  in  proportion      [  •291  ] 
to  the  length  of  the  said  canal  and  cuts  respectively  in  such 
respective  parish,  township,  hamlet,  or  place,  and  not  otherwise. 

Gumeyy  D.  PoUock,  and  Trollope  in  support  of  the  order  of 
Sessions : 

This  question  depends  on  the  construction  which  the  Court 
shall  think  right  to  give  to  84  Geo.  III.  c.  24,  s.  19,  and  86 
Geo.  III.  c.  25,  s.  7.  And  this  case  is  mainly  distinguishable  from 
Rex  V.  St.  Mary*  8  Leicester  A  The  words  of  the  clause  there,  on 
which  the  Court  relied  were, ''  that  in  respect  of  the  lands  to 
be  purchased  for  the  use  of  the  undertaking,  the  proprietors  shall 
pay  all  parochial  rates  proportionably  with  other  lands  in  the 
parishes  where  the  same  shall  be  situate,  the  same  to  be  con- 
sidered as  land  after  the  same  shall  be  cut,  and  to  be  estimated 
according  to  the  mean  value  of  the  lands  lying  on  each  side 
thereof."  So  that  it  appears  the  very  words  of  the  Act  there 
directed,  that  the  canal  should  be  considered  as  land,  and  being 
land  that  its  value  should  be  estimated  in  the  particular  mode 
there  prescribed.  But  here  the  words  are  very  different.  The 
Company  by  84  Geo.  III.  c.  24,  s.  19,  are  to  be  rated  for  their 
lands,  Sec.  in  the  same  proportion  as  other  lands,  &c.  lying  near 
the  same  would  be  rated,  and  as  the  same  would  be  rateable  in 
case  they  were  the  property  of  individuals  in  their  natural  capacity. 
This  does  not  fix  the  mode  of  valuing  them.  It  does  not  say 
they  are  to  be  considered  as  land  and  estimated  in  a  particular 
t  Trin.  Term,  67  Geo.  m. 
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Ths  Kino  mode.  Let  us  suppose  those  other  lands  in  the  parish  were 
Thb  grakd  rated  at  two-thirds  or  three-fourths  of  the  rack  rent,  and  that 
Cakal"com-  *^^  shillings  or  three  shillings  in  the  pound  were  collected  from 
PAirr.  them,  then  if  the  lands,  &c.  in  the  possession  of  the  ^Company 
[  ^292  ]  YfQXQ  rated  in  like  manner,  and  similar  sums  collected  from  them, 
that  would  fulfil  the  former  part  of  the  clause  perfectly  well. 
And  the  latter  part  of  the  same  clause  which  says,  that  the  lands 
shall  be  rateable  in  the  same  manner  as  they  would  be  in  case  they 
were  the  property  of  individuals  in  their  natural  capacity,  can 
only  be  complied  with  by  rating  the  Company  at  the  improved 
value.  Land  when  in  the  hands  of  individuals,  is  always  rated 
according  to  its  improved  value.  And  the  improved  value  of  the 
land  here  is  the  value  of  the  tolls.  So  that  on  84  Geo.  III. 
c.  24,  s.  19,  alone,  a  strong  argument  may  be  raised.  But 
granting  that  a  doubt  may  arise  on  this  Act  taken  by  itself ; 
that  is  removed  by  86  Geo.  III.  c.  25,  s.  7.  That  clause  directs 
the  rates  to  be  levied  in  proportion  to  the  length  of  the  canal 
in  each  respective  parish.  Now  this  must  have  reference  to  the 
tolls.  Formerly  the  tolls  were  rated  wholly  where  they  were 
received.  The  object  of  this  clause  was  to  distribute  them 
rateably  over  the  whole  line  of  the  canal.  The  Act  it  is  to  be 
observed  passed  before  the  decision  of  Rex  v.  Nicholson,^  which 
determined  that  tolls  were  not  rateable  eo  nomine.  The  case 
must  be  considered  as  if  these  two  clauses  had  been  consolidated 
and  formed  but  one  enactment.  Then  it  would  be  plain  that  the 
Legislature  contemplated  the  making  these  tolls  subservient  to 
the  poor's  rate.  And  the  practice  since  the  Act  has  been  con- 
sistent with  this.  For  the  Company  have  uniformly  submitted 
to  the  payment  up  to  the  present  time. 

Lord  Ellbnborotjoh,  Ch.  J. : 

It  is  not  necessary  to  hear  the  other  side.  It  appears  to  me 
[  ♦293  ]  that  the  two  *Acts  were  made  for  distinct  purposes.  The  first 
Act  directs,  that  the  Company  shall  be  rated  for  and  in  respect 
of  their  lands  in  the  same  proportion  as  other  lands  near  the 
same,  and  as  the  same  would  be  rateable  in  case  they  were  the 
property  of  individuals  in  their  natural  capacity,  by  which  I 
t  11  B.  B.  398  (12  East,  330). 
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understand  that  they  are  to  be  rated  as  other  lands  would  be    Thb  Kii7o 
supposing  them  not  to  be  applied  to  the  purposes  of  the  canal,   thb  Grakd 

but  to  have  remained  in  the  hands  of  individual  farmers  for  the  ^  Junction 

Canal  Com- 
ordinaiy  purposes  of  agriculture,  and  not  possessing  any  artificial       pant. 

value.     Then  comes  the  second  Act,  which  provides  how  the 

Company  are  to  be  rated  in  the  different  parishes  through  which 

their  canal  runs.    By  the  7th  section,  all  rates  are  to  be  levied 

in  proportion  to  the  length  of  the  canal  in  each  parish.    That 

Act  therefore  only  directs  and  regulates  the  division  between 

the  parishes.    Construing  therefore  the  84  Geo.  III.  c.  24,  s.  19, 

by  itself,  it  is  perfectly  intelligible,  and  directs  the  land  to  be 

rated  according  to  its  natural  and  not  its  artificial  value.    The 

86  Geo.  in.  c.  25,  s.  7,  merely  regulates  the  proportions  of  the 

rates  where  there  are  more  parishes  than  one.    In  this  view  of 

the  two  Acts  they  are  not  contradictory  to  each  other,  and  the 

plain   and   obvious  conclusion  from  them    both  is,  that  the 

Company  are  not  liable  to  the  present  rate. 

Baylby,  J. : 

The  Company  in  this  case,  are  only  rateable  under  43  Eliz.  as 
occupiers  of  lands,  tenements,  and  hereditaments.  The  first  Act 
prescribes  a  plain  mode  of  rating ;  it  imposes  a  rate  not  accord- 
ing to  the  improved  value  of  the  land  created  by  the  tolls,  but 
according  to  its  value  when  first  taken  for  the  purposes  of  the 
canal.  If  this  were  not  so,  there  are  words  in  this  Act  which 
could  not  have  found  a  place  there.  The  lands  are  *to  be  rated  [  *294  ] 
as  other  lands  lying  near  the  same,  not  in  the  same  parish  but 
near ;  so  as  to  give  the  mean  value  of  the  adjacent  lands.  It 
has  been  argued,  that  the  Legislature  only  meant  to  regulate  the 
proportion  in  which  the  canal  was  to  be  rated  to  the  other  lands 
adjacent,  as  for  instance,  that  if  those  lands  was  charged  at 
three-fourths  of  their  rack  rent,  then  the  canal  also  was  to  be 
three-fourths  of  its  value,  and  so  on  in  any  other  case.  Now  it 
would  have  been  quite  useless  to  have  introduced  a  special  pro- 
vision to  that  effect ;  for  in  all  cases  that  mode  must  be  adopted. 
The  Legislature  therefore  could  not  have  had  that  meaning  in 
framing  the  clause.  It  does  not,  however,  stop  there,  but  directs 
that  the  land  is  to  be  rated  as  it  would  be  if  the  property  of 
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The  Kimg    individuals  in  their  natural  capacity.     That  is  to  be  construed 
The  Obakd   thus,   that  the  land  is  to  be  rated  as  if  it  had  never  been 
C^Nj^^cSi-  appropriated  to  the  canal,   but  had  remained  unappropriated 
PANT.       in  the  hands  of  individuals.    In  that  case  there  would  be  no 
improved  value  arising  from  the  tolls.    The  second  Act  only 
apportions  the  rate  between  the  different  parishes,   and   does 
not  vary  the  extent  of  the  Company's  liability.     On  the  whole 
therefore,  I  am  clearly  of  opinion,  that  this  rate  cannot  be  sup- 
ported to  the  extent  claimed,  but  that  it  must  be  amended  by 
reducing  it  to  the  smaller  sum  stated  in  the  case. 

Abbott,  J. : 

I  am  also  of  opinion  that  this  rate  ought  not  to  stand,  but  that 
it  should  be  amended  by  inserting  the  sum  of  222.  10a.  This 
case  arises  out  of  a  rate  imposed  in  terms  upon  the  canal ;  for 
the  Company  as  is  stated  in  the  case  are  rated  for  their  canal. 
This  question  has  been  argued  upon  the  construction  of  the 
[  *296  ]  *34  Qeo.  III.  c.  24,  s.  19,  the  language  of  which  is  perhaps  not 
free  from  ambiguity,  and  which  is  somewhat  further  obscured  by 
the  subsequent  Act  of  36  Geo.  III.  c.  25,  s.  7.  I  am  of  opinion 
that  the  true  construction  is  that  which  has  already  been  adopted 
by  the  Court,  and  the  reasons  for  which  have  been  so  clearly 
given  by  my  brother  Baylby,  I  may,  however,  in  addition  to 
what  has  already  fallen  from  the  Court,  be  permitted  to  observe 
on  some  circumstances  which  are  in  favour  of  that  construction. 
By  the  Act  the  Company  have  a  power  of  taking  land  for 
reservoirs :  now  in  that  state  the  land  is  wholly  unproductive, 
If  the  Company,  notwithstanding  that,  are  rated  for  it  as  land, 
there  seems  good  reason  for  the  Legislature  to  exempt  them 
from  paying  to  the  full  extent  of  the  tolls  on  the  other  parts  of 
the  canal ;  for  otherwise  there  would  be  this  injustice  done  to 
them,  that  where  there  was  no  profit  there  they  should  still  be 
rated,  and  where  there  was  considerable  profit  there  should  be 
no  diminution  of  their  burthen.  But  secondly,  this  was  a 
scheme  which  might  be  wholly  unproductive.  We  have  all  seen, 
in  passing  through  the  country,  many  instances  in  which  similar 
undertakings  have  failed,  either  from  want  of  water  or  from  a 
change  in  the  circumstances  of  the  country  through  which  the 
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proposed  line  of  canal  was  to  have  passed,  and  the  Legislature,    Thb  Eiho 

therefore,  might  not  think  it  improper  to  insert  a  clause  in  a  thb  Qrand 

Canal  Act,  the  effect  of  which  would  be,  that  if  the  canal  were  ci^^J^^H- 

not  perfected,  still  the  parishes  should  not  be  deprived  of  the       ^^^' 

benefit  of  the  land  which  before  that  time  paid  rates  to  the  poor, 

and  that  if  the  canal  were  perfected,  then  the  Company  should 

be  rated  for  it  as  land,  at  the  rate  at  which  the  land  was 

estimated  before,  when  it  was  only  subject  to  tillage.    It  is  said, 

^however,  that  the  86  Geo.  III.  authorizes  a  different  construe-      [  *296  ] 

tion,  but  it  must  be  recollected  that  that  Act  was  introduced 

when  it  was  supposed  that  tolls  were  liable  to  be  rated  eo  nomine^ 

and  it  might  be  the  object  of  the  Company  to  be  relieved  from 

the  mode  of  rating  then  adopted ;  they  might  mean  to  say  that 

the  rates  on  the  tolls  should  be  paid,  if  paid  at  all,  not  alone  in 

the  parish  where  they  were  collected,  but  rateably  throughout 

the  whole  length  of  the  canal.    But  I  think  that  this  Act  left 

wholly  untouched  the  question  as  to  the  quantum  of  the  rate. 

There  is  another  objection  to  the  rate  as  it  at  present  stands ; 

this  is  a  rate  on  the  canal,  and  not  on  the  rates,  duties,  and 

personal  estate  of  the  Company  as  provided  by  the  Act,  and 

therefore  is  bad  in  point  of  form :  it  would,  however,  be  still  open 

to  the  different  parishes,  to  impose  rates  in  that  amended  form. 

But  I  think,  that  if  they  did,  still  on  the  other  grounds  stated  by 

the  Court  it  would  not  be  possible  for  them  ultimately  to  succeed. 

Upon  the  whole,  therefore,  I  am  of  opinion  that  neither  of  the 

Acts  referred  to  have  the  effect  of  giving  validity  to  the  present 

rate. 

Order  of  sessions  amended  by  reducing  the  rate  from 
1,2502.  to  221.  lOsA 

Clarke^  Copley,  Serjt.,  Espinasse,  and  Walford,  were  to  have 
argued  against  the  order  of  Sessions. 

t  Holroyd,  J.  was  absent  in  the  Bail  Court. 


B.R. ^VOL.  XIX. 


822  1818.    K.  B.    1  B,  &  ALD.  297—298.  [b.b. 


1818.  GOODMAN    AND  Othees  v.  chase. 

''!!L?^'  (1  Bim.  &  Aid.  297—303.) 

[  297  ]  Wliere  a  defendant,  taken  on  a  oo.  m.  is  diacharged  out  of  custody  by 

consent  of  the  plaintifl,  the  debt  itself  is  eztmg:uished ;  and,  therefore, 
a  promise  by  a  third  person  to  pay  that  debt,  on  condition  of  that  dis- 
charge is  an  original  promise,  and  not  within  the  29  Car.  n.  c.  3,  s.  4. 

Declaration  stated  that  in  Trinity  Term,  1816,  plaintifib,  as 
assignees  of  the  estate  of  William  Hurst  and  Thomas  Hurst,  by 
the  judgment  of  this  CSourt,  recovered  against  William  Chase  the 
younger  6862.  for  their  damages  sustained  by  the  breach  of 
promises  and  for  their  costs;  that  on  the  8rd  July,  1816, 
plaintiffs  sued  out  a  ca.  sa.  against  Wm.  Chase  the  younger, 
directed  to  the  sheriff  of  Hampshire,  upon  which  he  arrested  and 
had  the  said  Wm«  Chase  the  younger  in  custody  on  12th  August, 
1816,  and  that  in  consideration  that  plaintiffs,  at  the  request  of 
defendant,  would  consent  and  agree  that  the  sheriff  should 
permit  Wm.  Chase  the  younger  to  go  out  of  sheriff's  custody, 
defendant  undertook  to  put  Wm.  Chase  the  younger  into  the 
custody  of  the  sheriff  on  or  before  Saturday  then  next,  and  in 
default  of  his  doing  so,  that  defendant  would  pay  the  costs  and 
damages  for  which  Wm.  Chase  the  younger  had  been  that  day 
taken  in  execution ;  plaintiffs  averred  that  they  did  consent  that 
sheriff  should  permit  the  said  Wm.  Chase  to  go  out  of  his 
custody,  and  that  sheriff  did  accordingly  permit  him  to  go  at 
large,  yet  defendant,  not  regarding,  &c.,  did  not  put  Wm.  Chase 
the  younger  in  the  custody  of  the  sheriff  on  or  before  the 
Saturday  then  next  ensuing,  or  pay  to  plaintiffs  the  damages  and 
costs  for  which  Wm.  Chase  the  younger  had  been  taken  in 
execution,  and  that  Wm.  Chase  the  younger  had  not  at  any 
time  returned  into  the  custody  of  the  sheriff  to  plaintiffs'  damage. 
Plea,  general  issue.  The  cause  came  on  to  be  tried  before 
[  *298  ]  Abbott,  J.  at  the  *last  Assizes  for  Hampshire,  when  a  verdict 
was  taken  for  the  plaintiffs  for  686Z.,  subject  to  the  opinion  of 
the  Court  on  the  following  case : 

The  plaintiffs  having  recovered  the  judgment  (mentioned  in 
the  declaration)  against  William  Chase  the  younger,  sued  out  a 


VOL.XIX.J      1818.    K.  B.    1  B.  &  ALD.  298—299-  S2S 

ea.  sa.y  under  which  he  was  arrested  on  the  12th  August,  1816.  Goodmah 
On  his  arrest  he  applied  to  the  plaintiffs'  attorney  for  time  to  chabb. 
get  the  money,  and  in  the  mean  time  to  be  released  from  custody ; 
to  which  the  plaintiffs'  attorney  consented,  provided  defendant 
(the  father  of  the  said  Wm.  Chase  the  younger)  would  sign  a 
written  paper,  which  was  delivered  to  John  Handley,  the  sheriff's 
officer,  to  be  taken  to  the  defendant  for  that  purpose.  Imme- 
diately on  receiving  that  paper,  Handley  having  the  said  Wm. 
Chase  the  younger  still  in  his  custody,  waited  on  the  defendant, 
who  knew  him  to  be  a  sheriff's  officer,  and  delivered  the  paper 
to  the  defendant,  having  first  read  it  over  to  him  in  the  presence 
of  Wm.  Chase  the  younger,  and  having  at  the  same  time  informed 
the  defendant  that  Wm.  Chase  the  yoxmger  was  in  his  custody, 
and  that  the  plaintiffs'  attorney  was  ready  to  let  the  said  Wm. 
Chase  the  younger  out  of  his  custody  if  the  defendant  would 
sign  that  paper ;  upon  which  the  said  defendant  read  the  paper 
over,  and  signed  it :  the  contents  of  the  paper  were  as  follow, 
viz.  "  I  do  hereby  undertake  and  agree  to  put  the  above  de- 
fendant into  the  custody  of  the  sheriff  of  Hampshire  on  or  before 
Saturday  next,  and  in  default  of  my  doing  so  I  undertake  to 
pay  the  damages  and  costs  for  which  the  said  defendant  has  been 
this  day  taken  in  execution  by  the  said  sheriff  at  the  suit  of  the 
above-named  plaintiffs."  Dated,  Sec.  The  paper  so  signed  was 
returned  by  Handley  to  the  plaintiffs'  attorney,  by  whose 
consent  *the  said  Wm.  Chase  the  younger  was  thereupon  dis-  [  •299  ] 
charged  out  of  custody:  he  did  not  however  return  into  the 
custody  of  the  sheriff  on  or  before  the  Saturday  next  after 
the  date  of  the  said  written  paper,  nor  hath  the  6861.,  nor 
any  part  thereof,  been  paid.  The  said  Wm.  Chase  the  younger 
did  however  on  the  6th  November,  on  which  day  the  ca.  sa. 
was  returnable,  offer  the  plaintiffs'  attorney  to  return  into 
custody  in  discharge  of  the  defendant's  agreement,  but  the 
plaintiffs'  attorney  refused  to  discharge  the  defendant  from  his 
agreement  on  those  terms,  and  he  on  the  same  day  offered  to 
surrender  himself  to  the  under-sheriff,  who  refused  to  receive 
him. 

This  case  was  twice  argued ;  first,  in  Michaelmas  Term,  by 
Moore  for  the  plaintiffs,  and  Minchin  for  the  defendant ;  and  now 

Y  2 
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Goodman    in  this  Term  by  Oaselee  for  the  plaintiffs,  and  Bayly  for  the 
Chase.      defendant. 

Moore  in  the  first  argument  made  two  points  ;  first,  that  it 
was  not  necessary  that  any  consideration  should  appear  on  the 
face  of  the  paper-writing  in  this  case  ;  secondly,  that  if  it  were 
necessary,  it  did  sufficiently  appear.  On  the  first  point  he  ad- 
mitted that  Wain  v.  Warlters  f  was  a  direct  authority  against 
him,  but  he  contended  that  that  decision  ought  to  be  over- 
ruled, and  for  this  purpose  he  cited  PiUans  v.  Van  Mierop,t 
Morris  v.  Stacey^%  Ex  parte  Minet^W  Ex  parte  Qardom^^. 
and  Lyon  v.  Lam5. ft  The  word  agreement  is  not  used  in  29 
Car.  II.  c.  8,  s.  4  in  its  accurate  legal  sense,  but  in  a  popular 
sense. 

[  •800  ]  (Abbott,  J. :  Suppose  a  promissory  *note  in  these  words,  "  I 
hereby  agree  to  pay  the  bearer  202."  would  not  that  be  a  good 
negotiable  security,  and  available  in  law  ?) 

As  to  the  second  point,  the  consideration  does  sufficiently  appear 
here.  For  it  appears  from  the  agreement  that  Chase,  junior  was 
then  in  custody,  and  the  defendant  agrees  to  return  him  into 
custody,  or  pay  the  debt.  It  follows,  therefore,  that  he  mast 
in  the  interval  be  liberated,  and  that  will  be  a  sufficient 
consideration. 

Minchin^  contra^  contended  first,  that  the  sheriff's  officers, 
by  carrying  Chase,  junior  to  the  defendant's  house  instead  of 
taking  him  directly  to  prison,  had  permitted  an  escape.  If  so 
the  debt  was  discharged,  and  the  plaintiff  had  his  remedy  against 
the  sheriff.  Then  there  was  no  consideration  at  all  for  the 
defendant's  promise,  and  in  support  of  this  he  cited  Benton  v. 
Sutton.ll 

(Baylet,  J.:   The  plaintiffs'  attorney  went  with  them  to  the 

t  7  E.  B.  645  (6  East,  10).  IT  15  Voe.  286. 

}  3  BuiT.  16«3.  tt  Fell*8  Law  of  Merc.  €hx«r.  239. 

§  Holt,  N.  P.  153.  tt  1  Bos.  &  P.  24. 

a  14  Yes.  189. 
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defendant's  house.    That  would  have  been  an  answer  to  the     Goodmak 
action  for  the  escape.)  Chase. 

On  the  other  point  he  relied  on  Wcdn  v.  Warlters.  The  cases 
cited  from  the  Chancery  reports  merely  contained  dicta  of  the 
Lord  Changbllob  relative  to  that  case,  but  were  not  decisions 
upon  the  point.    He  then  cited  BarreU  v.  TrusseUA 

LoBD  Ellbmbobouoh,  Ch.  J. : 

It  would  be  very  desirable  to  have  a  fuller  examination  made 
into  the  decisions  on  the  other  side  of  the  hall  where  these  cases 
more  frequently  occur  than  here,  in  order  that  we  may  more 
clearly  ascertain  what  the  practice  is  there :  the  Court  therefore 
orders  a  second  argument. 

When  the  case  was  called  on  the  second  time,  the  Court  said  [  soi  i 
that  it  was  unnecessary  to  hear  Oaselee  on  the  case  of  Wain  v. 
WarUer*,  inasmuch  as  it  appeared  to  them  that  the  plaintiffs,  by 
agreeing  to  let  Chase,  junior  out  of  custody,  had  entirely  dis- 
charged the  debt  as  to  him ;  and  then  the  case  would  be,  that 
the  defendant  promised  to  pay  a  certain  sum  of  money,  in  con- 
sideration of  the  debt  between  the  plaintiffs  and  Chase,  junior 
being  put  an  end  to :  which  being  a  detriment  to  the  plaintiffs, 
would  be  a  good  consideration  for  an  original  promise,  and  take 
the  question  entirely  out  of  the  statute  of  frauds.  They  then 
called  on  the  other  side. 

Bayly,  contra,  contended,  first,  that  here  there  was  a  previous 
escape.  The  sheriff's  officer,  instead  of  taking  Chase,  junior  to 
prison,  took  him  to  the  defendant's  house,  and  this  was  with  the 
consent  of  the  plaintiffs'  attorney.  The  debt  therefore  was  dis- 
charged before  the  promise  of  the  defendant  was  made.  There 
was  then  no  consideration  for  it,  Benton  v.  Sutton,l  Ravenscrofi 
v.  Eyles,%  Com.  Dig.  tit.  Escape  C. 

(Bayley,  J. :  Does  the  case  state  that  the  sheriff's  officer  took 
Chase,  junior  to  any  place  where  he  ought  not  to  have  gone  ?    It 

t  4  Taunt.  117.  X\  Bos.  &  P.  24.  §  2  Wils.  294. 
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Goodman     is  even  quite  consiBtent  with  what  appears  there,  that  the  de- 

CHA8E.       fendant  might  have  been  in  another  room  in  the  lock-up  house, 

and  the  sheriff's  officer  have  taken  Chase,  junior  into  that  room. 

Lord  Ellbnbobouoh,  Ch.  J.:  It  does  not  appear  that  the 
sheriff's  officer  took  Chase,  junior  one  inch  out  of  his  way  to 
the  prison.) 

[  ^302  ]  Then  as  to  the  point  suggested  by  the  *Gourt,  this  case  is  dis- 
tinguishable from  WiUiams  v.  Leper. \  In  that  case  Abton,  J. 
says,  that  the  goods  were  the  debtor ;  and  that  if  the  promise 
there  had  been  to  pay  the  debt  of  Taylor,  it  would  have  been 
within  the  statute.  But  here  there  are  no  goods  or  other  funds 
liable,  but  Chase,  junior  alone.  The  debt  is  not  wholly  at  an 
end  by  the  discharge,  but  is  for  some  purposes  considered  as 
still  subsisting  in  law.  As  where  there  are  more  defendants 
than  one,  the  discharge  of  one  would  not  prevent  the  other  from 
being  taken  by  a  ca.  sa.  xmless  the  debt  had  been  satisfied.  Bro. 
Abr.  Executions, t  Robinson  v.  Cleyton,^  Crawley  v.  Lydgeat,\i 
1  Roll.  Abr.ir 

(Abbott,  J. :  Have  you  any  instance  of  the  effect  produced  on  a 
co-defendant,  where  the  party  first  taken  on  a  ca.  sa.  is  discharged 
by  consent  of  the  plaintiff?  In  the  case  of  Robinson  v.  Cleyton, 
the  escape  was  not  with  the  plaintiff's  consent.  The  words  in 
the  4th  section  of  the  Statute  of  Frauds  have  always  been  con- 
strued to  mean,  that  the  person  for  whose  debt  the  collateral 
promise  is  made  must  still  remain  himself  liable  for  the  debt. 
But  here  Chase,  junior  was  discharged  from  the  debt. 

Batlet,  J. :  It  has  been  decided,  that  if  there  be  a  joint  exe- 
cution against  two,  and  one  of  them  be  taken  on  a  ca.  sa.,  and 
he  be  discharged  upon  terms ;  then  although  he  does  not  perform 
the  conditions,  still  you  cannot  take  the  other  afterwards  in 
execution.    If  as  in  the  case  cited  from  Cro.  Car.  the  party  has 

t  3  Buir.  1887.  II  Cro.  Jac.  338. 

t  PL  8.  If  P.  896. 

\  Cro.  Oar.  240. 
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wrongfolly  and  ^thout  the  plaintiffiB'  assent  withdrawn  himself,  Goodman 

the  plaintiffs'  right  may  revive.    But  here  the  plaintiffs  by  their  ohabb. 

consent  to  the  discharge  have  released  the  whole  debt,  *and  [^sos] 
cannot  afterwards  proceed  against  Chase,  junior. 

HoLBOTD,  J. :  The  cases  of  Cohen  v.  Cunningham  and  Another^\ 
Blackburn  v.  Stupart^X  and  Whitacres  v.  Hamkimon^^  are  directly 
in  point,  and  establish  that  the  debt  of  Chase,  jmiior  to  the 
plaintifffl  was  put  an  end  to  by  the  discharge  in  this  case.) 

Lo&D  Ellenbobotjoh,  Ch.  J. : 

By  the  discharge  of  Chase,  jonior  with  the  plaintiffs'  con- 
sent, the  debt  as  between  those  persons  was  satisfied.  No  case 
can  be  cited  in  which  such  a  discharge  has  not  been  held 
quite  sufficient.  Then  if  so,  the  promise  by  the  defendant  here 
is  not  a  collateral  but  an  original  promise,  for  which  the  con- 
sideration is  the  discharge  of  the  debt  as  between  the  plaintifib 
and  Chase,  junior.  That  being  so,  it  becomes  wholly  unneces- 
sary to  consider  the  question  arising  out  of  the  construction  of 
the  4th  section  of  the  Statute  of  Frauds. 

Judgment  for  (he  plaintiff'. 


HANSON    V.    STEVENSON   and   MILLS,    Assionbbs       isis. 
OF  LEDGEE,  A  Bankeupt.||  ^'• 

(1  Bam.  &  Aid.  303—308.)  [  303  ] 

When  the  asaigneea  of  a  bankrupt  enter  upon  and  take  poBseBsion  of 
his  leasehold  property,  they  beoome  chargeable  with  the  ooyenants  in 
the  lease,  although  the  bankrupt's  eflects  were  upon  those  premises,  and 
the  asBLgnees  deUvered  up  the  keys  inunediately  after  the  effects  were 
sold. 

CoYENANT  for  rent,  Ac.  brought  against  defendants  as  assignees 
of  a  lease  of  premises  (therein  described)  granted  to  Henry 

t  8  T.  B.  123.  Bankruptcy  Act,  1883,  s.  66.    See 

X  2  East,  243.  as  to  the  effect  of  the  section  as  to 

{  Oro.  Car.  76.  other  parties,  HiU  y.  East  and  Weit 

II  But  this  is  now  subject  to  the  India  Dock  Co.  (1884)  9  App.  Oa. 

power    of     disclaimer    under    the  448,  63  L.  J.  Ch.  842.— B.  C. 


J 
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HAV80V     Ledger   before  his   bankruptcy.     Plea,  let,  non  est  factum ; 
Stsybkbov.   ^cl,  that  all  the  estate,  right,  title,  interest,  term  of  years  then 

[  *804  ]  ^  come,  and  ^unexpired  property,  claim,  and  demand,  of  the 
said  Henry  Ledger,  of,  in,  and  to  the  said  demised  premises 
with  the  appurtenances,  by  assignment  thereof  made,  did  not 
legally  come  to  and  vest  in  the  defendants.  Upon  these  pleas 
issues  were  joined,  and  the  cause  was  tried  before  Lord  Ellen- 
borough,  Gh.  J.  at  the  summer  Surrey  Assizes,  1815,  when  a 
verdict  was  found  for  the  plaintiff,  subject  to  the  opinion  of  the 
Court  on  the  following  case : 

On  the  21st  January,  1818,  plaintiff  demised  the  premises 
mentioned  in  the  declaration  to  Ledger,  the  bankrupt,  for  the 
term,  and  upon  the  covenants  stated  in  the  lease,  and  he  took 
possession  of  the  premises,  and  there  carried  on  his  business  of 
a  dyer  and  buckram  stiffner.  On  the  29th  June,  1814,  a  com- 
mission of  bankruptcy  issued  against  Ledger,  and  on  the  19th 
July,  the  defendants  were  chosen  his  assignees,  and  the  usual 
assignment  was  then  made  by  the  commissioners,  and  a  counter- 
part of  such  assignment  duly  executed  by  the  defendants  as 
assignees.  Before  the  bankruptcy  James  Belcher  the  bankrupt's 
foreman  resided  upon,  and  had  the  care  of  the  premises  and 
machinery.  The  defendants  took  possession  of  the  premises  as 
assignees,  and  the  defendant  Stevenson  came  upon  them  and 
gave  directions.  Belcher  continued  to  reside  there  as  before, 
and  was  employed,  and  during  the  latter  part  of  the  time  paid 
by  the  assignees  for  his  trouble.  Li  July  and  August  the  lease, 
fixtures,  and  stock  of  drugs  were  repeatedly  advertised  for  sale 
by  private  contract,  with  reference  to  defendant  Stevenson,  and 
the  solicitors  to  the  commission ;  and  offers  were  made  for  the 
premises  to  the  assignees,  but  rejected,  and  they  continued  to 
keep  the  premises.    The  lease  was  also  put  up  to  sale  by  public 

[  *806  ]  auction  by  defendants  as  assignees,'  on  the  *17th  November, 
1814,  when  there  was  no  real  bidder.  On  the  6th  March,  1816, 
the  lease,  fixtures,  and  stock  of  drugs  were  advertised,  and  pat 
up  for  sale  by  public  auction  by  order  of  the  defendants,  to  be 
sold  upon  the  premises.  At  this  sale  the  machinery,  stock,  and 
utensils  were  sold,  but  not  the  lease.  The  premises  in  the  par- 
ticulars of  both  sales  were  described  as  being  put  up  to  sale  by 
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order  of  the  assignees,  with  liberty  to  view  the  same  on  applying  Hanson 
to  Belcher  on  the  premises,  and  also  with  a  reference  for  par-  stbtbkbok. 
ticnlars  to  the  solicitors  under  the  commission,  and  to  the  auc- 
tioneers; and  amongst  other  conditions  of  that  sale,  the  lots 
were  required  to  be  cleared  away  in  four  days  at  the  buyers' 
expense,  who  were  to  make  good  all  tiling  or  other  damage  to 
the  buildings,  pavements,  8cc.  that  might  be  occasioned  by  the 
taking  down  or  removal  of  the  lots,  and  any  persons  suffering 
their  lots  to  remain  upon  the  premises  after  the  11th  March 
were  to  be  deemed  trespassers.  The  plaintiff  received  half  a 
year's  rent  (due  at  Christmas,  1814,)  from  the  defendants,  out 
of  the  bankrupt's  effects.  After  the  removal  of  the  property  on 
the  27th  of  March,  the  keys  were  by  order  of  defendants  taken 
to  the  house  of  the  plaintiff,  and  left  there  in  his  absence,  but 
on  his  return  home  he  refused  to  accept  them  and  sent  the 
defendants  a  written  notice  to  that  effect.  At  the  time  of  bringing 
the  action  the  quarter's  rent,  which  became  due  at  Lady-day, 
1815,  was  in  arrear.  The  question  for  the  opinion  of  the  Court 
was,  whether  the  plaintiff  was  entitled  to  recover.  If  the  Court 
should  be  of  opinion  that  he  was,  the  verdict  was  to  stand, 
otherwise  a  nonsuit  to  be  entered. 

Ijawea  for  the  plaintiff  was  stopped  by  the  Court. 

Comyn  for  the  defendant :  [  306  ] 

The  question  in  this  case  is,  whether  the  defendants  have 
ever  so  taken  to  these  premises  as  to  make  themselves  liable  to 
the  covenants  in  the  lease :  and  although  it  be  stated  that  they 
took  possession,  still  that  act  must  be  taken  conjointly  with  the 
other  circumstances  in  the  case.  The  effects  of  the  bankrupt 
were  upon  the  premises,  and  the  assignees  could  not  possess 
themselves  of  the  one  without  the  other.  The  act  of  putting  up 
the  bankrupt's  interest  in  the  lease  to  sale,  is  not  of  itself 
sufficient  to  make  the  assignees  liable.  Turner  v.  RichardsonA 
The  assignees  in  this  instance  appear  to  have  taken  possession 
with  the  view  alone  of  possessing  themselves  of  the  bankrupt's 
goods,  and  of  ascertaining  whether  his  interest  in  the  lease  were 

t  7  East,  335. 
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Hahson  beneficial  or  not ;  and  after  the  removal  of  the  goods,  and  the 
Stbysbbok.  I^^  ^^  appeared  to  be  unproductive,  they  returned  the  key  of 
the  premises  to  the  plaintiff.  In  Wheeler  v.  Bramah^  the 
assignees  paid  rent;  and  the  bankruptcy  there  occurred  in 
March,  1810 :  the  bankrupt's  effects  were  sold  on  the  premises 
in  May,  1811,  and  the  lease  then  put  up  to  sale,  but  not  sold, 
and  the  assignees  did  not  return  the  key  of  the  premises  till 
September ;  yet  it  was  held  that  they  were  liable,  although  they 
even  continued  in  possession  of  the  premises  for  a  year  and  a 
half,  and  near  four  months  after  the  sale  of  the  bankrupt's 
property;  that  case,  therefore,  was  not  so  strong  against  the 
assignees  as  the  present.  In  all  the  cases  upon  this  subject  the 
premises  have  for  a  time  been  withheld  from  the  landlord,  and 
the  consequence  of  deciding  that  the  defendants  are  liable  in 
[  *807  ]  this  instance  will  be,  that  assignees  in  *future  can  in  no  case 
take  possession  of  the  bankrupt's  effects  upon  leasehold  premises, 
without  subjecting  themselves  to  the  payment  of  rent. 

Lord  EiOiBNBobouoh,  Gh.  J. : 

The  assignees  of  a  bankrupt  are  not  bound  to  take  what  Lord 
Kbnyon  called  a  damnosa  haredUoi,  viz.  property  of  the  bank- 
rupt which  so  far  from  being  valuable  would  be  a  charge  to  the 
creditors;  but  they  must  make  their  election  promptly,  and 
having  once  made  it,  they  must  abide  by  that  decision.  There 
would  be  great  danger,  and  it  would  shake  the  bankrupt  laws, 
if  after  the  assignees  have  once  taken  possession,  they  should 
afterwards  be  permitted  to  recede  from  their  original  purpose, 
because  the  property  may  not  then  appear  to  be  so  productive  as 
they  at  first  expected.  Here  it  is  stated  as  a  fact  that  they  have 
taken  possession,  and  by  that  act  unexplained  they  must  be 
considered  to  have  possessed  themselves  in  virtue  of  the  legal 
right  conferred  upon  them  by  the  assignment  for  the  commis- 
sioners, viz.  as  assignees  of  the  term,  and  then  they  have  made 
themselves  liable  to  the  covenants  in  the  lease.  I  know  of  no 
instance  in  which  a  deliberate  act  of  taking  possession  has  been 
curtailed  of  its  full  legal  effect.  If  the  assignees  had  wished  so 
to  curtail  it,  they  should  have  entered  upon  the  premises  with 

t  3  Gamp.  340. 
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a  protest  that  their  entry  was  not  for  the  purpose  of  possessing     Hanson 
themselves  of  the  premises  as  assignees,  but  not  having  done  stbv^bon. 
so,  they  have  subjected  themselves  to  the  payment  of  rent. 

Batlbt,  J. : 

In  the  case  of  Turner  v.  Richardson  the  assignees  never 
entered  upon  the  premises :  the  question  there  was,  whether  the 
putting  up  of  the  lease  to  sale  by  ^auction  was  a  taking  [*308] 
possession ;  the  Court  held  that  it  was  not  so,  it  being  a  mode 
used  by  the  assignees  for  ascertaining  whether  it  was  advisable 
for  them  to  take  possession  or  not.  Here,  however,  they  have 
occupied,  and  there  is  no  Act  of  Parliament  that  says  that  the 
assignees  of  a  bankrupt  may  occupy  premises  without  paying 
rent. 

Abbott,  J.: 

I  am  of  the  same  opinion.  In  the  case  of  Wheeler  v.  Bramah, 
which  has  been  cited,  the  assignees  never  took  possession  of  the 
premises  at  all,  although  it  was  agreed  between  them  and  the 
landlord  that  the  premises  should  be  put  up  to  sale,  to  see  if 
they  were  worth  anything.  The  assignees  there  expressly  stated 
to  the  landlord,  that  they  would  not  take  to  the  premises  unless 
it  turned  out  that  the  lease  was  beneficial.  Here,  however,  it  is 
stated  in  general  and  unqualified  terms,  that  they  entered  and 
kept  possession  of  the  premises  for  three  months,  and  that 
constitutes  an  essential  difference  between  the  two  cases. 

HoLBOYD,  J.  concurred. 

Judgment  for  the  phmiiff. 
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1S18.  THE  KING  V.  HOULDGRAVR 

^1^  (1  Bam.  &  Aid.  312-^18.) 

[  812  ]  The  SeBsionB  are  not  authorized  to  order  the  payment  by  the  bridge- 

master  to  the  derk  of  the  peace  of  a  per  oentage  on  all  money  nosed  for 
the  repair  of  bridges  in  a  particular  district,  in  lieu  of  all  his  fees  for 
indictments,  presentments,  fto.  for  bridges  within  it ;  although  such  per 
oentage  was  daimed  as  an  ancient  fee,  and  had  been  paid  without 
dispute  for  a  long  period  of  time. 

At  the  Lancashire  Quarter  Sessions  of  the  peace,  holden  at 
Wigan  on  the  20th  of  January,  1817,  the  Court  made  the 
following  order :  "  The  deputy-clerk  of  the  peace  having  stated 
to  this  Court  that  Mr.  James  Houldgrave,  the  bridge-master  of 
the  hundred  of  West  Derby  in  thp  said  county,  hath  withheld 
and  refused  to  pay  him  the  ancient  and  accustomed  fee  of  one 
shilling  in  the  pound  upon  the  money  raised  for  the  repairs  of 
bridges  in  the  said  hundred  during  the  last  year,  and  which 
fee  is  in  lieu  of  all  Court  and  other  fees  due  to  him  upon  all 
business  relating  to  the  indictments  and  presentments  against 
the  said  hundred  for  not  repairing  bridges  and  roads ;  and  this 
Court  having  heard  the  claim  and  objections  thereto,  this  Court 
doth  order  the  said  bridge-master  forthwith  to  pay  the  amount  of 
such  fees  to  the  deputy-clerk  of  the  peace ;  for  doing  which  this 
shall  be  the  said  bridge-master's  authority."  This  order  having 
been  removed  by  certiorari  into  this  Court,  a  rule  was  obtained 
to  shew  cause  why  it  should  not  be  quashed.  It  appeared  from 
the  affidavits  on  both  sides,  that  this  fee  had  been  received  for 
a  long  period  of  years ;  and,  by  the  present  claimant,  ever  since 
the  year  1789,  without  any  dispute.  Its  origin  could  not  be 
discovered ;  but  it  was  found  enumerated,  amongst  others,  in  an 
ancient  parchment  writing,  purporting  to  be  a  table  of  fees  in 
the  office  of  the  clerk  of  the  peace ;  in  which  was  this  entry : 
''Bolls,  1S«.  4d.  each;  except  for  hundred  bridges  in  Leyland 
and  Derby,  who  pay  12d.  per  pound."  The  mode  of  collecting 
[  313  ]  the  *money  for  the  repairing  of  bridges,  &c.  was,  by  issuing 
these  rolls  or  assessments  to  the  high  constables  of  the  different 
hundreds,  who  having  collected  them  by  means  of  the  petty 
constables  in  the  proper  proportions,  paid  the  amount  over  to 
the  county  treasurer,  after  deducting  in  these  two  particular 
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hnndreds  this  poandage  claimed  by  the  clerk  of  the  peace,     the  Kino 
Since  55  Geo.  III.  c.  51,+  another  regulation  had  been  adopted,       hould- 
by  which  the  high  constables,  having  first  collected  the  money       o»avb. 
from  the  overseers  of  the  poor  instead  of  the  petty  constables, 
paid  over  the  whole  sum  to  the  bridge-master,  without  making 
the  deduction  before-mentioned :   and  therefore  the  claim  of  the 
clerk  of  the  peace  was  now  made  upon  the  bridge-master.     Since 
the  date  of  the  order  it  appeared  that  the  bridge-master,  in 
compliance  with  it,  had  paid  Over  the  sum  claimed  to  the  clerk 
of  the  peace. 

Scarlett  and  J.  Williams  now  shewed  cause.    ♦    ♦    ♦ 

Richardson,  on  the  other  side,  was  stopped  by  the  Court.  [  ^le  ^ 

Lord  Ellenbobough,  Ch.  J. : 

I  accede  fully  to  the  doctrine  laid  down  by  Lord  Eenton  in  the 
case  cited,!  that  wherever  a  duty  is  imposed  on  a  county,  and 
where  costs  incidentally  and  necessarily  arise  in  questioning  the 
propriety  of  acts  done  to  inforce  that  duty,  the  magistrates,  who 
have  the  superintendance  over  the  county  purse,  have  necessarily 
a  right  to  defray  such  expenses  out  of  the  county  stock.  It  is 
therefore  quite  clear,  that  in  this  case  the  magistrates  had  a 
jurisdiction  over  the  subject-matter.  They  had  a  full  right  to 
order  these  expenses  to  be  defrayed  out  of  the  county  stock.  But 
the  question  is,  whether  they  had  a  right  to  make  that  order  in 
these  terms.  It  is  not  necessary  for  us  to  say,  whether  the 
order  is  bad  in  point  of  form,  as  being  on  the  bridge-master,  and 
directing  him  to  pay  this  money  absolutely,  and  not  out  of  such 
funds  as  may  at  the  time  be  in  his  hands ;  for  I  think  it  cannot 
be  supported  on  another  ground.  The  magistrates  had  no 
authority  to  make  an  accumulated  compensation  of  this  nature 
to  the  clerk  of  the  peace.  Their  duty  was,  at  the  end  of  each 
year,  to  ascertain  how  much  business  had  been  done  by  him,  and 
what  sum  was  due  for  it.  But  here  they  have,  instead  of  taking 
the  items  of  his  bill  divisim,  substituted  a  sort  of  average  compu- 
tation.   They  have,  in  this  order,  directed  the  bridge-master  to 


t  Bepealed  (with  an  exception)  15  t  B.  y,  InhahitanU  of  EMex,  2  B. 

&  16  Vict,  c  81,  8. 1.  R.  470  (4  T.  E.  691). 
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pay  an  ancient  and  accuBtomed  fee  of  one  shilling  in  the  pound 
on  all  the  money  raised,  in  lien  of  all  the  fees  due  to  him,  upon 
all  business  relating  to  the  indictments  and  presentments  for  not 
repairing  bridges  and  roads  in  this  hundred.  Now  how  can  that 
be  for  a  moment  considered  *aB  an  award  by  them  to  him  of  a 
fair  compensation  for  his  trouble  ?  It  does  not  depend  on  his 
trouble ;  and  is  not  more  or  less  in  proportion  to  it.  Then  this 
Court,  seeing  that  the  magistrates  have  here  adopted  an  im- 
proper and  illegal  rule  for  computing  the  amount  of  this  compen- 
sation, can  do  no  otherwise  than  quash  this  order,  which  is 
founded  on  that  computation. 

Batlbt,  J. : 

The  rule  which  it  was  proper  for  the  magistrates  to  have 
adopted  was  this ;  that  the  clerk  of  the  peace  should  be  paid 
according  to  the  quantum  of  trouble  which  he  had  had.  But 
they  cannot  order  a  gross  sum  to  be  paid  to  him  without  refer- 
ence to  that.  They  might  as  well  have  attempted  to  give  a  fixed 
salary  to  their  attorney  instead  of  paying  him  according  to  the 
business  which  he  had  done.  They  have  here  stated  their  mode 
of  calculation  on  the  face  of  the  order ;  and  the  Court  see  that  it 
has  no  reference  to  the  quantum  of  business  done.  Then  they 
have  adopted  a  rule  which  is  illegal,  and  cannot  be  supported. 
Before  55  Geo.  III.  c.  148,  the  magistrates  could  not  order 
repairs  beyond  the  amount  of  202.  t  to  be  done  to  any  county  or 
hundred  bridge  without  a  previous  indictment  or  presentment. 
Since  that  statute,  they  may  without  indictment,  order  repairs 
to  any  extent.  So  that  the  labour  of  the  clerk  of  the  peace,  for 
which  this  is  called  a  compensation,  is  now  greatly  abridged ; 
but  the  compensation  still  remains  the  same.  This  clearly 
shews,  that  this  has  none  of  the  features  of  a  compensation, 
inasmuch  as  it  does  not  vary,  as  the  business  itself  varies.  But 
unless  it  be  a  compensation,  *it  cannot  be  supported.  This 
order  therefore  must  be  quashed. 

Abbott,  J. : 

I  am  of  the  same  opinion.   The  Court  of  Quarter  Sessions  had 
t  See  52  Geo.  m.  c.  110,  s.  1. 
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no  right  to  order  a  substituted  sum  to  be  paid  in  lieu  of  a  com-    Thb  King 
pensation  for  the  business  done  by  the  clerk  of  the  peace.    Per-      hould- 
haps  it  might  have  been  contended,  that  if  the  magistrates  had      ^^^^^^ 
ordered  a  gross  sum  to  be  paid  as  a  compensation,  their  order 
might,  on  the  authority  of  the  case  cited  in  the  argument,  have 
been  supported.    But  here  they  have  done  no  such  thing.   They 
have  ordered  a  payment  of  five  per  cent,  on  all  the  money  raised 
for  the  repair  of  bridges  within  a  particular  district.    Then  they 
have  adopted  a  rule  of  computation  which  this  Court  think  can- 
not be  proper.   Even  supposing  that,  before  the  power  of  raising 
money  without  previous  presentment  or  indictment  was  given, 
this  was  a  reasonable  compensation,  still,  after  that  period,  it 
cannot  continue  to  be  so,  the  business  having  diminished.    Then, 
if  unreasonable  now,  it  ought  not  to  remain.    The  order  of  the 
magistrates  in  this  case  is  therefore  bad,  and  cannot  be  supported. 

HoLBOYD,  J.  concurred. 

BfUe  absolute  for  quashing  the  order  of  Sessions. 


THE  KING  V.  THE  INHABITANTS  OF  ECCLES-       isis. 

FIELD.t  —' 

(1  Bam.  ft  Aid.  848—361.)  [  348  ] 

Indictment  against  the  inhabitants  of  a  pariah  for  not  repairing  a  road. 
Plea,  that  the  inhabitants  of  a  particular  district  within  the  parish  have 
immemoriaUy  repaired  all  the  roads  within  that  district,  of  which  the 
road  indicted  was  one :  Held,  that  this  plea  was  good,  although  it  did 
not  state  any  consideration  for  the  liability  of  the  inhabitants  of  the 
district. 

This  was  an  indictment  (in  the  common  form)  against  the 
inhabitants  of  the  parish  of  Ecclesfield  for  the  non-repair  of  a 
common  highway  there.  Plea,  as  to  part  of  the  road  indicted, 
that  the  inhabitants  of  a  certain  district  or  division  in  the  town- 
ship of  Bradfield,  in  the  said  parish  of  Ecclesfield,  called  Ones 

t  Cited  and  distinguished  in  judg-  the  principles  of  Lord  Ellenborough*s 

ment  of  Beg,  v.  Ashhy  FolviUe  (1866)  judgment  cited  and  applied  in  Beg, 

L.  B.   1  Q.  B.  213,  215;  7  B.  &  8.  v.  Bollett  (1875)  L.  E.  10  Q.  B.  469; 

277 ;  35  L.  J.  M.  C.  154.    And  see  44  L.  J.  M.  C.  190.— R.  0. 
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The  Kino  Acre  and  Oughty  Bridge,  from  time  whereof  the  memory  of  man 
Thb  Inhab-  is  not  to  the  contrary,  have  repaired  and  amended,  and  have 

^BooSs?'  ^^^^^  ^^  *^^  accustomed  to  repair  and  amend,  and  of  right 
FIELD.  ought  to  have  repaired  and  amended,  and  still  of  right  ought  to 
repair  and  amend,  when  and  so  often  as  it  hath  been  or  shall  be 
necessary,  such  and  so  many  of  the  common  highways  situate  in 
the  said  district  or  division  of  Ones  Acre  and  Oughty  Bridge,  as 
would  otherwise  be  repairable  and  amendable  by  the  inhabitants 
of  the  said  parish  at  large.  The  plea  then  stated,  that  the  part 
of  the  said  road  indicted  was  situate  in  the  district,  and  would, 
but  for  the  said  prescription  or  usage,  be  repairable  and  amend- 
able by  the  parish  at  large :  and  concluded,  that  by  reason  of 
the  premises  the  inhabitants  of  the  said  district  oi*  division  of 
Ones  Acre  and  Oughty  Bridge,  in  the  township  of  Bradfield,  in 
the  said  parish  of  Ecclesfield,  during  all  the  time  last  aforesaid, 
ought  to  have  repaired  and  amended,  and  still  ought  to  repair  and 
amend  the  same  part  of  the  said  common  highway,  so  ruinous, 
miry,  deep,  broken,  and  in  decay,  in  the  introductory  part  of 
their  plea  particularly  mentioned,  when  and  so  often  as  it  hath 
[  *S49  ]  been  and  *shall  be  necessary ;  and  that  the  inhabitants  of  the 
said  parish  at  large  ought  not  to  be  charged  with  the  repairing 
and  amending  the  same.  And  this,  &c.  Wherefore,  &c.  There 
were  similar  pleas  as  to  the  other  parts  of  the  road  indicted 
lying  within  other  districts  in  the  parish.  Issues  having  been 
taken  on  these  pleas,  the  case  was  tried  at  the  Summer  Assizes, 
1816,  for  the  county  of  York,  before  Wood,  B.,  when  a  verdict 
was  found  for  the  defendants  upon  all  the  issues.  In  the  follow- 
ing term  J.  WiUiams  moved  to  enter  up  judgment  for  the  Crown 
non  obstante  veredicto,  on  the  ground  that  all  the  pleas  were 
defective.  When  cause  was  shewn,  the  Court  ordered  the  ques- 
tion to  be  put  into  the  form  of  a  special  case ;  which  was  argued 
in  last  Michaelmas  Term. 

[After  argument,  the  Court  took  time  for  consideration.] 

[864]       Lord  Ellenbobouoh,  Ch.  J.  now  delivered  the  judgment  of 
the  Court : 

This  case  stood  over  that  the  Court  might  look  into  the  case 
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of  Rex  V.  St,  Oiles'Sy  Cambridge  A    It  was  an  indictment  against    The  Kikg 
the  parish  of  Ecclesfield,  for  not  repairing  a  road.    The  defen-  the  Inhab. 
dants  pleaded  as  to  part  of  the  road,  "  that  the  inhabitants  of  a    ^^^^' 
certain  district  or  division  in  the  township  of  Bradfield,  in  the       field. 
said  parish,  called  Ones  Acre  and  Oughty  Bridge,  from  time 
whereof  the  memory  of  man  is  not  to  the  contrary,  have  repaired, 
and  have  been  used  and  accustomed  to  repair,  and  of  right  ought 
to  have  repaired,  and  still  of  right  ought  to  repair  such  of  the 
said  highways  in  that  district  or  division  as  would  otherwise  be 
repairable  by  the  inhabitants  of  the  parish  at  large,  and  that 
the  part  pleaded  to  in  that  plea  was  within  that  district  or 
division;  that  the  district  or  division  ought  to  have  repaired  it, 
and  the  parish  ought  not."    There  were  other  similar  pleas  as 
to  other  parts  of  the  road  indicted.    Issues  were  taken  upon 
these  pleas,  and  a  ^verdict  having  been  found  for  the  defendants,      [  *355  ] 
an  application  was  made  to  the  Court  to  arrest  the  judgment,  or 
to  enter  judgment  for  the  Crown,  notwithstanding  the  verdict. 
And  the  Court  directed  that  the  matter  should  be  discussed 
before  them  upon  a  special  case,  which  was  done  accordingly. 
Two  objections  were  taken,  first,  that  it  is  necessary  to  shew  some 
consideration  to  sustain  a  charge  upon  the  inhabitants  of  any 
particular  division  of  a  parish  to  the  repair  of  its  highways, 
which  is  not  done  in  this  plea ;  and  secondly,  that  the  plea  does 
not  conclude  with  a  traverse  of  the  obligation  of  the  inhabitants 
of  the  parish  at  large.    The  case  has  been  argued  before  us,  and 
in  the  course  of  the  argument  we  declared  that  we  thought  there 
was  no  weight  in  the  second  objection ;  because,  supposiag  such 
a  traverse  to  be  necessary,  the  conclusion  in  this  plea  in  the 
words,  *'  and  that  the  inhabitants  of  the  said  parish  at  large 
ought  not  to  be  charged  '*  was,  in  our  opinion,  a  sufficient  and 
effectual  traverse.    In  support  of  the  first  objection,  it  was  urged 
that  the  obligation  upon  the  inhabitants  of  a  parish  to  repair 
the  highways  within  it  is  analogous  to  the  obligation  upon  the 
inhabitants  of  a  county  to  repair  the  bridges  within  the  county; 
and  that  the  inhabitants  of  the  larger  disttiat  d,rQ  primd  facie 
subject  to  the  obligation,  and  cannot  discharge  themselves  from 
it,  without  shewing  in  certain  some  other  person  or  persons 
t  17  B.  B.  329  (5  M.  &  8.  260). 
B.B. — ^VOL.  XIX.  Z 
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either  natural  or  politic  who  are  subject  to  it.  It  was  further 
contended  upon  the  authority  of  Lord  Coke's  Commentary  on 
the  Statute  of  Bridges,  that  although  a  body  politic  may  be 
charged  in  these  cases  ratiane  prescriptiofiis  tantum,  yet  natural 
persons  cannot  be  so  charged ;  but  that  in  order  to  charge  *them, 
some  good  consideration  for  the  charge  must  be  shewn,  such  as 
the  tenure  of  their  lands  or  tenements ;  and  it  was  said  that  the 
inhabitants  of  a  particular  portion  of  territory  are  to  be  con- 
sidered as  natural  persons;  much  reliance,  also,  was  placed 
upon  the  case  of  The  King  v.  The  Inhabitants  of  St.  Qilen^  in 
Cambridge,  lately  decided  in  this  Court;  we  are  of  opinion, 
however,  that  the  plea  in  this  case  is  good,  and  that  judgment 
ought  to  be  given  for  the  defendants.  The  plea  alleges  in  sub- 
stance, that  the  inhabitants  of  a  particular  division  of  the  parish 
named  in  the  plea  have  from  time  immemorial  actually  repaired 
the  highway  in  question,  and  ought  to  have  done  so ;  so  that  it 
is  not  open  to  the  objection  which  prevailed  in  some  of  the  cases 
quoted  in  the  argument,  wherein  the  allegation  was  only  "  that 
the  inhabitants  of  the  minor  district  immemorially  ought  to 
repair,  and  there  was  no  averment  that  they  had  in  fact  done 
80."  The  plea  in  the  present  case  is  conformable  to  the  general 
course  of  precedents,  both  of  indictments  and  pleas,  relating  to 
highways  and  bridges.  Two  instances  only  of  a  different  form 
of  pleading  were  mentioned  at  the  bar ;  first,  the  case  of  The 
King  v.  The  Inhabitants  of  the  parish  of  BridekirkA  In  that 
case,  the  plea  of  the  parish  was  in  a  different  form ;  and  alleged 
that  the  inhabitants  of  the  several  townships  of  the  parish 
repaired,  each,  the  highways  within  their  own  township,  and  so 
shewed  an  exemption,  from  the  repairs  of  the  highways,  out  of 
their  own  township ;  and  by  consequence  a  consideration  for  the 
sole  obligation  of  repairing  those  that  lay  within  it :  but  this 
was  explained  *by  the  gentleman,  who  drew  the  plea,  to  have 
been  done  for  the  particular  purpose  of  opening  a  larger  field  of 
evidence  at  the  trial.  The  other  instance  of  a  different  form  of 
pleading  was  The  King  v.  Eardisland.l  The  reasons  of  the  form 
there  used  are  obvious  upon  the  perusal  of  the  case ;  little  weight, 
however,  could  be  attributed  to  two  instances  of  departure  from 
t  10  B.  B.  514  (11  East,  304).  t  2  Gamp.  494. 
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the  asaal  forms,  even  if  the  reasons  had  not  appeared.  In  the  The  kino 
argument  in  support  of  the  motion,  the  matter  of  this  plea  was  the  Inhab- 
treated  as  a  prescription ;  but  we  think  it  is  more  properly  to  be  ^  e^ccle^' 
considered  as  a  custom.  There  are  two  distinctions  between  custom  field. 
and  prescription  mentioned  by  Lord  Coke  in  Oateward's  case  f 
which  are  material  to  the  present  purpose.  A  prescription  always 
is  alleged  in  the  person.  A  custom  ought  always  to  be  alleged  in 
the  land  or  place.  Every  prescription  ought  to  have  by  common 
intendment  a  lawful  beginning ;  but,  as  is  well  expressed  by  Mr. 
Justice  Blackstone  in  his  Commentaries,  vol.  i.  p.  77,  *'  customs 
must  be  reasonable ;  or  rather,  taken  negatively,  they  must  not 
be  unreasonable ;  upon  which  account  a  custom  may  be  good, 
although  the  particular  reason  of  it  cannot  be  assigned,  for  it 
sufficeth  if  no  good  legal  reason  can  be  assigned  against  it." 
Now  the  matter  of  this  rule  applies  not  to  any  particular  indi- 
vidual, but  to  the  inhabitants  of  a  known  district  of  country,  and 
to  a  subject  existing  within  that  district ;  and  it  is  of  a  local  and 
not  of  a  personal  nature.  It  is  a  general  rule  of  the  common 
law,  that  highways  and  bridges  are  (except  in  certain  excepted 
eases)  to  be  repaired  by  the  inhabitants  of  the  territory  wherein 
they  are  situate,  as  a  charge  upon  the  land  within  that  territory, 
to  be  *defrayed  by  the  occupiers  for  the  time  being :  the  charge  [  •S68  ] 
is  upon  the  land  (under  which  word  houses,  &c.  are  included), 
and  upon  the  inhabitants  in  respect  of  the  land,  not  in  respect 
of  their  person  or  residence.  An  occupier  of  land  is  chargeable 
although  he  reside  elsewhere;  a  resident,  not  being  an  occupier, 
such  as  an  inmate  or  servant,  is  not  chargeable.  Taking  this  to 
be  the  general  rule,  the  next  thing  to  be  considered  is,  the  extent 
of  the  territory  chargeable.  Lord  Coke,  in  his  Commentary  on 
the  Statute  of  Bridges,  having  shewn  how  a  corporation  or 
natural  person  may  be  bound  to  repair  a  bridge,  puts  the  case 
that  none  at  all  are  bound,  and  then  says  that  by  the  common 
law  if  the  bridge  be  not  within  a  franchise  the  inhabitants  of  the 
shire  shall  repair  it ;  thus  naming  the  largest  division  of  territory 
known  in  this  respect  to  the  law :  if  it  be  within  a  franchise,  then 
those  of  the  franchise  shall  repair  it.  But  upon  reference  to  the 
statute  itself,  it  is  obvious  that  districts  smaller  than  a  county 
were  in  some  cases  chargeable  to  the  repair.    For  the  statute  I 

t  6  Co.  Bep.  60.  t  22  Hen.  YIII.  c.  5,  a.  2. 
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The  Kino  begins  by  reciting  that  ''  in  many  parts  of  the  reahn  it  cannot 
The  ^ab.  ^  known  or  proved  what  hundred,  riding,  wapentake,  city, 
EccLEs?'  borough,  town,  or  parish,  nor  what  person  certain,  or  body 
FIELD.  politic,  ought  of  right  to  make  such  decayed  bridges;"  and  for 
remedy  enacts,  "  That  in  every  such  case  the  bridges,  if  they  be 
without  a  city  or  town  corporate,  shall  be  repaired  by  the  in- 
habitants of  the  shire ;  and  if  they  be  within  any  city  or  town 
corporate,  then  by  the  inhabitants  thereof."  t  And  in  Magna 
Charta,  cap.  15,  it  is  enacted,  "  That  no  town  nor  freeman  shall 
be  distrained  to  make  bridges  or  banks  but  such  as  of  old  time 
of  right  have  been  accustomed  to  make  them  in  the  time  of 
[  *^9  ]  King  Henry  our  *grandfather.*'  From  both  of  which  statutes  it 
appears,  that  towns  or  districts  smaller  than  a  county  had  been 
accustomed  in  some  cases  to  make  bridges ;  and  so  in  fact  they 
continue  to  do  until  this  day.  And  upon  the  whole  it  seems 
manifest,  that  the  extent  of  the  territory  chargeable  in  this  case 
is  to  be  ascertained  by  usage  and  custom,  and  that  in  default 
only  of  an  usage  and  custom  to  charge  a  smaller  territory,  the 
charge  shall  fall  upon  the  larger,  that  is,  upon  the  county.  And 
as  the  case  of  parishes,  and  highways  within  them,  is  analogous 
to  that  of  counties  and  bridges,  the  charge  of  repairing  a  high- 
way shall  fall  upon  the  parish,  in  default  of  usage  and  custom  to 
charge  the  particular  portion  of  the  parish  wherein  it  is  situate ; 
and  as  a  hundred,  or  parish,  or  other  known  portion  of  a  county, 
may  by  usage  and  custom  be  chargeable  to  the  repair  of  a  bridge 
erected  within  it,  so  in  like  manner  a  township  or  other  known 
portion  of  a  parish  may  by  usage  and  custom  be  chargeable  to 
the  repair  of  the  highways  within  it.  And  upon  an  attentive 
perusal  of  the  passages  of  Lord  Coke's  Commentary,  t  which 
were  cited  in  the  argument,  we  think  it  plain,  that  in  drawing 
the  distinction  between  bodies  politic  and  natural  persons,  the 
learned  writer  speaks  of  individual  persons,  and  not  of  an 
aggregate  of  the  inhabitants  of  parishes  or  other  places.  "A 
natural  person,"  he  says,  ''  cannot  be  bound  by  the  act  of  his 
ancestor  without  a  lien  or  binding,  and  assets."  The  case  re- 
ferred to  in  the  year-book  was  that  of  an  individual.  Ancestor 
and  heir  are  words  of  well-known  import  in  the  law,  but  are 

t  This  quotation  does  not  quite     Act. — F.  P. 
coxrespond  with  the  words  of   the         |  2  Ins.  700. 
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not  applied  in  strict  legal  language  to  the  successive  generations    The  Kino 
of  inhabitants  of  a  district.    And  indeed  the  inhabitants  of  a  the  Ikhab- 
township,  parish,  or  other  known  portion  or   division  of  the    'eotles^' 
county  *considered  with  reference  to  matters  belonging  to  it,       kkld. 
and  in  which  from  their  situation  they  have  a  common  interest,       [  *S60  ] 
bear  a  resemblance  to  corporate  bodies ;  they  may  by  custom 
claim  and  exercise  easements  in  the  land  of  an  individual  within 
the  place,  as  a  right  to  enter  and  remain  upon  it  at  seasonable 
times,  for  lawful  pastimes  and  exercises  ;  Fitch  v.  Bawling  and 
Others ;  f  or  to  pass  over  it  in  their  way  to  their  parish  church. 
In  ancient  times,  the  inhabitants  of  towns  not  corporate  were 
charged  and  sued  pro  rege  in  the  same  manner  as  those  of  towns 
corporate,  to  aids  and  talliages,  and  for  a  firm  or  other  debt 
due  from  their  community,  and  for  the  receipt  of  the  goods  of 
felons  and  fugitives.    Instances  of  these  matters  will  be  found  in 
the  Firma  Burgi  of  Madox,  chapters  4  and  6.    In  all  these  cases, 
however,  the  subject  of  the  charge  or  easement  is  some  matter 
within  the  place.    From  what  has  been  said,  it  will  be  obvious 
that  the  present  case  is  clearly  distinguishable  from  that  of  The 
King  v.  The  Inhabitants  of  St.  Oiles,  in  Cambridge.    In  that  case 
the  highway  in  question  lay  out  of  the  parish  which  it  was 
attempted  to  charge;   and  upon  that  ground  the  Court  there 
held  the  plea  to  be  bad.    All  customs  are  purely  local,  and  con- 
fined to  particular  places.    There  cannot  be  a  custom  in  one 
place  to  do  something  in  another.    The  land  in  a  particular 
place,  and  the  inhabitants  in  respect  thereof,  may  be  charged 
by  custom,  for  matters  within  the  place ;  but  custom  will  not 
apply  to  matters  out  of  it.    Lord  Coke  observes  at  the  end  of 
Oateward'a  case,  that  the  custom  there  alleged  was  insufficient 
and  repugnant ;  because  *it  was  alleged,  that  the  custom  there       [  *36i  ] 
was,  that  every  inhabitant  of  the  town  of  S.  had  used  to  have 
common  in  a  certain  place  in  the  town  of  H.,  which  was  another 
town.     And  in  Foiston  v.  Crachrood.l  it  is  laid  down,  that  a 
copyholder  may  claim  common  of  pasture,  &c.  within  the  manor 
whereof  his  tenement  is  parcel,  by  the  custom  of  the  manor ;  but 
that  if  he  claims  it  in  land  which  is  not  parcel  of  the  manor,  he 
cannot  claim  it  by  the  custom  of  the  manor,  for  the  custom  is 
t  3  B.  R.  425  (2  H.  fiL  393).  |  4  Co.  Bep.  32. 
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Thb  Kivo    quod  infra  manerium  talis  habetwr  consiietudOf  and  therefore  he 
The  Inhab-  cannot  apply  it,  or  by  force  thereof  claim  any  thing  out  of  the 

^^OT.»'  manor.  In  the  latter  case,  the  known  course  is  to  prescribe  in 
FIELD.  the  name  of  the  lord.  If,  therefore,  the  inhabitants  of  one 
district  can  be  charged  at  all  for  a  matter  out  of  their  district 
(upon  which  point  it  is  not  here  necessary  to  give  any  opinion, 
inasmuch  as  custom  will  not  apply  to  the  matter,  and  so  they 
cannot  be  charged  by  custom),  the  only  mode  of  charge  will  be 
that  of  prescription ;  and  as  no  common  intendment  can  be 
presumed  for  such  a  charge,  it  will  be  necessary  to  shew  some 
special  matter,  whereby  a  lawful  beginning  may  be  intended. 
Nothing  of  this  sort  was  done  in  the  case  of  The  King  v.  The 
Inhabitants  of  the  parish  of  St.  QUes^  Cambridge.  That  case  is 
distinguishable  from  the  present  in  the  particulars  already 
noticed.  And  for  the  reasons  given,  we  think  the  present  plea 
is  good,  and  the  rule  therefore  must  be 

Discharged, 


1818.  Ex    PARTB    PILTOK 

i^O.  (1  Bam.  &  Aid.  369—373. ) 

|-  _g  I  Where  a  tenant  ceased  to  reside  on  the  premises  for  several  months, 

'-        ^  and  left  them  without  any  furniture,  or  sufficient  other  property  to 

answer  the  year's  rent :  Held,  that  the  landlord  might  properly  proceed 
under  U^Geo.  II.  o.  19,  s.  16,  to  recover  the  possession,  although  he 
knew  where  the  tenant  then  was,  and  although  the  justices  found  a 
servant  of  the  tenant  on  the  premises  when  they  first  went  to  view  the 
same. 

Held  also,  that  it  is  not  necessary  to  state,  in  the  record  of  the 
magistrate's  proceedings,  that  the  landlord  had  a  light  of  re-entry, 
although  such  a  right  must  exist  in  order  to  entitle  the  party  to  proceed 
under  this  statute. 

Jambs  Pilton,  in  1812,  purchased  of  Richard  Piatt  the  lease 
of  a  dwelling-house  and  premises  situate  at  No.  20,  in  New 
Bond  Street,  for  the  term  of  twelve  years,  at  the  rent  of  300{., 
for  which,  with  the  fixtures,  he  paid  525Z.  In  1814  he  became 
a  bankrupt,  and  his  assignees  declined  taking  to  the  lease  in 
question.  In  June  last  Piatt  levied  a  distress  for  rent,  and  took 
[  *370  ]  Pilton's  goods  upon  the  premises.  And  afterwards,  *Pilton 
having  in  June  last  ceased  to  reside  on  the  premises,  Piatt,  on 
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the  5th  of  December  last,  proceeded  under  the  powers  given  by     Bz  parfce 
11  Greo.  II.  c.  19,  8. 16,  to  recover  the  possesflion.  Pilton. 

Chitty,  on  a  former  day  in  this  Term,  had,  under  the  17th 
section  of  the  Act,  obtained  a  rule  to  shew  cause  why  the 
possession  of  the  premises  should  not  be  restored  to  Pilton, 
and  why  Piatt  should  not  pay  the  expenses  and  costs  incurred, 
and  the  costs  of  the  application.  And  the  Court  then  ordered 
that  on  shewing  cause,  the  record  and  other  proceedings,  by 
means  of  which  Piatt  had  obtained  the  possession,  should  be 
produced.  The  affidavits,  on  which  the  rule  was  obtained, 
stated  that  Pilton  was  at  the  time  endeavouring  to  dispose  of  the 
lease,  and  that  Piatt  knew  where  he  was  to  be  found  during  all 
the  time ;  that  when  the  Justices  came  the  first  time,  one  of  the 
deponents,  Middleship,  was  there,  as  Pilton's  servant,  ready  to 
shew  the  premises  to  any  person  who  might  wish  to  see  them ; 
that  a  French  stove  and  the  royal  coat  of  arms,  the  property  of 
Pilton,  which  had  cost  him  160!.,  were  in  the  house,  but  that 
there  was  no  other  article  of  furniture  whatsoever  on  the 
premises  at  the  time,  nor  had  there  been  any  since  the  distress 
levied  in  June  last.  When  the  Justices  came  the  second  time, 
there  were  two  persons  painting  the  house  for  him.  The 
record,  on  being  produced,  followed  the  precedent  in  Bum's 
Justice. 

[After  argument :] 

Lord  Ellenbobough,  Ch.  J. :  [  S72  ] 

The  Act  11  Geo.  II.  directs  the  Justices  to  proceed  upon  view 
of  the  premises.  If  they  go  there  and  find  no  one  in  possession 
of  them,  and  no  sufficient  distress  upon  them,  they  are  then  to 
consider  them  as  deserted  within  the  Act,  and  affix  the  proper 
notices  there.  Now  what  are  the  facts  here  ?  Pilton  has  left 
his  house,  having  been  a  bankrupt,  and  having  no  furniture  left. 
He  had  ceased  for  a  long  time  to  live  there,  or  to  carry  on  his 
business;  so  that  I  can  hardly  suggest  a  stronger  case  of 
desertion.  When  the  Justices  went  on  the  first  occasion  they 
found,  it  is  true,  a  person  on  the  premises,  but  he  was  not  there 
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Ex  parte  for  the  purpose  of  taking  care  of  the  premises ;  he  did  not  sleep 
there ;  and  he  does  not  even  state  in  his  affidavit  that  he  ever 
was  there  except  when  the  Justices  came.  The  possession,  as 
by  him,  is  therefore  obviously  colourable.  As  to  the  two  persons 
being  there  the  second  time  the  Justices  came,  it  is  wholly 
immaterial,  for  it  is  not  pretended  that  there  was  any  one  there 
who  appeared  and  paid  the  rent  in  arrear,  as  is  required  by  the 
statute.  There  is  therefore  no  objection  in  substance  to  the 
proceeding  of  the  magistrates.  Nor  is  there  any  defect  in  form, 
for  the  record  need  not  state  the  power  of  re-entry.  The  16th 
clause  says  nothing  about  such  a  power,  and  the  record  has 
correctly  followed  the  words  used  in  that  part  of  the  Act.    It  is 

[  *87S  ]  *true  there  must  be  in  fact  such  a  power,  according  to  the  case 
cited,  t  as  determined  by  Lord  Ebnyon.  But  that  power  does 
appear  by  the  affidavits  to  exist  in  this  case.  The  rule  must 
therefore  be  discharged. 

Ride  discharged. 


1818.  THE  KING  V.   WILLIAM  FLEET.} 

^^^'  (1  Bam.  &  Aid.  379—386.) 

r  jiyg  n  The  Court  will  grant  a  criminal  information  for  publiflhing,  in  a 

newspaper,  a  statement  of  the  evidence  given  before  a  coroner's  jury, 
accompanied  with  comments,  although  the  statement  be  correct,  and 
the  party  has  no  maUdous  motive  in  the  publication. 

Scarlett,  on  a  former  day  in  this  Term,  had  obtained  a 
rule  nid  for  leave  to  file  a  criminal  information  against  the 
defendant,  who  was  the  printer  and  publisher  of  a  newspaper 
[  *880  ]  called  the  Brighton  Herald^  for  *the  publication  of  his  minutes 
of  the  evidence  taken  before  a  coroner's  inquest  on  a  charge  of 
murder,  accompanied  by  comments  on  the  facts  which  had 
occurred.  It  appeared  from  the  afSdavits  that  on  the  evening 
of  the  6th  of  November  last  there  had  been  a  riot  at  Brighton, 

t  Easter  Term  41  Geo.  HI.  M.S.  B.  95,  C.  A. ;    Usill  v.  Haka  (1878)  3 

cited  from  Woodfall's  Landlord  and  0.  P.  D.  325,  47  L.  J.  0.  P.  323 ;  and 

Tenant,  see  p.  885  of  15th  ed.  as  to  newspaper  reports  see  51  ft  52 

t  Modem  authorities  extend  privi-  Vict.  c.  64,  s.  3.     But,  as  to  oom- 

lege  to  fair  and  accurate  reports  of  ex  ments,  the  principal  case  is  still  an 

parte  proceedings.      See  Kimber  v.  authority,  at  all  events  a  caution.  And 

Freaa  Aetociation,  '93,  1  Q.  B.  65,4  seethe  preface  to  this  volume. — ^B.C. 
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and  the  high  constable,  Mr.  John  Williams,  had  thought  proper,  Thb  King 
in  order  to  put  an  end  to  it,  to  call  for  the  assistance  of  the  flebt. 
military.  The  Biot  Act  having  been  read,  and  the  mob  still 
continuing  assembled,  he  ordered  the  soldiers  to  charge.  In  the 
charge,  owing  to  the  darkness  of  the  night,  a  person  of  the  name 
of  Bowles,  an  assistant  of  the  high  constable,  viras  killed  by  one 
of  the  soldiers,  who  mistook  him  for  a  rioter.  In  consequence 
of  this  event  a  coroner's  jury  were  assembled,  who,  after  two 
or  three  days'  examination,  brought  in  a  verdict  of  wilful  murder 
against  J.  Williams,  the  high  constable,  James  White,  one  of 
his  assistants,  and  the  soldier  James  Day.  During  the  investi- 
gation before  the  coroner,  the  defendant  attended  and  took 
notes  of  all  that  passed,  and  before  the  jury  had  finished  their 
labours  published  a  statement  of  the  evidence,  accompanied 
with  remarks  tending  to  cast  blame  on  the  high  constable  and 
the  other  peace  officers  for  imprudently,  and,  as  he  stated, 
unnecessarily  calling  out  the  military  for  the  purpose  of  sup- 
pressing the  tumult  which  had  arisen.  The  following  were 
some  of  these  remarks :  "It  really  seems  extraordinary  that  a 
town,  which  above  all  others  has  been  conspicuous  for  its  order 
and  tranquillity,  and  which  moreover  is  so  deeply  interested  in 
the  maintenance  of  its  pacific  character,  should  all  at  once 
become  the  scene  of  tumult  and  alarm:  that  it  should  have 
been  convulsed  by  the  reading  of  the  Biot  Act,  by  the  calling 
oat  of  the  military,  *and  by  the  shedding  of  innocent  blood.  [  «38i  ] 
Ail  this  at  first  view  appears  incredible,  but  a  moment's 
reflection  convinces  us  that  it  is  but  too  true,  and  the  question, 
was  there  an  adequate  cause?  involuntarily  escapes  our  lips." 
And  in  another  part  of  the  paper  there  were  these  words :  ''  The 
conduct  of  the  high  constable,  to  say  the  least  of  it,  was 
imprudent,"  &c.  And  ''had  the  public  peace  been  really 
endangered,"  &c.  &o.  In  answer  to  this  rule,  the  defendant 
stated  in  his  affidavit,  in  most  distinct  terms,  that  he  was  not 
actuated  by  any  malice  or  other  improper  motives  in  the 
publication  of  this  evidence :  that  what  he  had  published  was 
a  correct  statement  of  that  which  had  passed,  with  only  this 
exception,  that  he  had  not  published  the  whole,  having  sup- 
pressed many  parts  bearing  strongly  on  the  accused,  but  not 
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The  Kino  any  which  made  for  them  :  that  in  the  remarks  accompanying 
Flkst.  s^^h  statement  he  had  certainly,  in  the  honest  expression  of  his 
opinion,  lamented  that  the  high  constable  had  acted  impru- 
dently ;  that  these  observations  were  founded  on  facts  really 
existing,  for  that  the  whole  of  the  civil  power  had  not  been 
called  in  when  the  soldiers  were  sent  for ;  and  that  in  the  same 
paper  there  was  this  passage :  ''  This  evidence,  in  a  compressed 
form,  we  lay  before  our  readers ;  but  we  hold  it  to  be  our  duty, 
at  the  same  time,  to  caution  them  to  peruse  it  rather  to  satisfy 
their  curiosity  than  their  jadgment,  and  to  exercise  candour  and 
forbearance  towards  those,  whose  zeal,  in  the  performance  of 
their  public  duty,  may  have  involved  them  in  the  inquiry. 
With  this  warning  against  their  entertaining  any  sort  of  pre- 
judice, or  illiberality,  we  proceed  to  the  melancholy  subject." 
There  were  also  affidavits  from  several  of  the  coroner's  jury, 
[  *382  ]  who  stated  that  they  had  *not  been  at  all  affected  or  prejudiced 
by  the  defendant's  publication,  and  that  the  whole  of  what  was 
published  actually  did  pass  with  the  same  exception  as  above 
stated  by  the  defendant. 

Marryatt  and  Chitty  shewed  cause : 

They  contended  that  the  defendant  had  completely  answered 
the  application  on  the  ground  of  malice,  and  that  it  was  quite 
clear  he  had  no  bad  motives  in  the  publication.  The  observa- 
tions and  comments  made  were  of  a  temperate  and  moderate 
description,  lamenting  the  unfortunate  event,  and  expressly 
attributing  it  to  accident.  It  is  true  they  also  attributed  rash- 
ness 8Uid  imprudence  to  the  high  constable,  but  they  did  not 
impute  any  crime  or  criminal  intent  to  him.  And  from  the 
circumstances  of  the  case  it  is  not  very  unfair  to  say,  that 
his  conduct  does  appear  to  have  been  not  entirely  free  from 
imprudence ;  and  the  defendant's  observations  were,  therefore, 
not  without  foundation.  Then  as  to  the  ex  parte  publication  of 
the  evidence,  that  was  an  ex  parte  publication,  favourable  to  the 
accused ;  for  the  defendant  omitted  facts  making  against  them, 
and  stated  all  the  circumstances  in  their  favour.  This  pub- 
lication was  not  calculated  to  excite  prejudice;  but  rather  to 
assuage  the  irritated  feelings  of  the  public;    and  contained 
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observations    cautioning    them  against    prejudging    the  case.    The  Ejho 
There  is,  therefore,  no  sufficient  criminality  apparent  here,  so  as       flbst, 
to  induce  this  Court  to  interpose  their  authority  and  grant  a 
criminal  information. 

Scarlett,  in  support  of  the  rule : 

The  defendant  has  certainly  purged  himself  of  all  bad  motives; 
bul^still  *such  publications  as  these  must  not  be  suffered.  The  [  *383  ] 
time  when  they  came  out  is  material :  it  was  during  the  sitting 
of  the  coroner's  jury,  and  might  influence  their  minds.  Obser- 
vations tending  to  criminate  are  not  the  less  effective  for  being 
written  with  apparent  temper  and  moderation.  Here  the 
defendant,  in  one  part  says,  "  The  conduct  of  the  high  constable, 
to  say  the  least  of  it,  was  imprudent."  Now  that  implies 
something  more  than  imprudence.  Then,  again,  ^'Had  the 
public  peace  been  really  endangered,"  obviously  inferring  that 
it  had  not  been  so. 

He  was  then  stopped  by  the  Court. 

Lord  Ellbnborouoh,  Ch.  J. : 

The  Court,  on  full  consideration  of  the  affidavits  on  both  sides, 
cannot  for  a  moment  doubt  what  their  duty  is  on  the  present 
occasion.  This  publication  contains  a  comment  on  the  conduct 
of  the  civil  power  at  Brighton,  as  having  occasioned  great  mis- 
chief. It  represents  the  calling  out  of  the  military  as  unneces- 
sary, and  it  contains  an  ex  parte  statement  of  the  evidence  that 
was  given  before  the  coroner.  The  rule,  therefore,  for  a  criminal 
information,  must  be  made  absolute ;  but  there  are  undoubtedly 
circumstances  of  considerable  mitigation  stated  in  the  defendant's 
affidavits  in  answer  to  this  application.  It  will  be,  therefore,  for 
the  prosecutor  to  consider,  whether  it  would  not  be  better  to  let 
the  case  stop  here,  and  whether,  the  rule  being  granted,  he  shall 
think  it  necessary  to  continue  any  further  proceedings.  But 
whatever  may  be  his  ultimate  decision  on  this  head,  it  is  not  for 
the  Court  to  take  that  into  their  consideration.  It  is  their 
bounden  duty  to  grant  the  information  against  the  defendant. 

Baylby,  J. :  [  384  ] 

I  think  that  the  Court  is  bound  to  make  this  rule  absolute. 
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The  Kino  Nothing  can  be  more  important  to  individuals  than  that  their 
Fleet,  trials  should  take  place  without  any  prejudice  in  the  minds  of 
those  who  are  ultimately  to  decide  upon  the  facts  in  evidence. 
There  are  in  this  case  two  different  publications,  in  the  first  of 
which  the  conduct  of  the  unfortunate  parties  accused  is  repre- 
sented in  a  statement  of  facts  accompanied  by  comments  that 
may  influence  the  public  mind.  In  the  second  an  account  is 
given  of  what  took  place  on  the  inquest  before  the  coroner. 
That  is  a  matter  of  great  criminality  ;  for  the  inquest  before  the 
coroner  leads  to  a  second  inquiry,  in  which  the  conduct  of  the 
accused  is  to  be  considered  by  persons  who  ought  to  have  formed 
no  previous  judgment  of  their  case.  It  is  a  statement  of  evidence 
taken  wholly  ex  parte,  and  where  there  is  no  opportunity  for 
cross-examination.  A  jury  who  are  afterwards  to  sit  upon  the 
trial  ought  not  to  have  ex  parte  accounts  previously  laid  before 
them.  They  ought  to  decide  solely  upon  the  evidence  which 
they  hear  on  the  trial.  It  is,  therefore,  highly  criminal  to  pub- 
lish, before  such  trial,  an  account  of  what  has  passed  on  the 
inquest  before  the  coroner. 

Abbott,  J. : 

Every  person  who  has  attended  to  the  operations  of  his  own 
mind  must  have  observed  how  difficult  it  is  to  overcome  precon- 
ceived prejudices  and  opinions,  and  that  more  especially  in 
matters  of  sentiment  or  passion.  It  is  therefore  most  mischiev- 
ous to  the  temperate  administration  of  justice,  that  a  person 
either  during  or  before  a  judicial  examination  should  publish  a 
statement  of  facts  which  are  to  be  made  the  subject  of  a  subse- 
[  *886  ]  quent  trial,  and  it  is  still  more  mischievous  *when  that  statement 
is  accompanied  with  comments.  It  is  impossible  to  say  that 
much  which  exists  in  this  case  is  not  calculated  to  create  a 
prejudice  in  the  public  mind.  The  calling  out  of  the  military  is 
stated  to  have  been  an  unnecessary  and  rash  measure :  it  is  said 
that  without  their  assistance  the  civil  power  would  have  been 
sufficient :  all  this  has  a  manifest  tendency  to  cause  the  jury, 
who  are  to  come  afterwards  to  try  the  question,  to  come  with 
their  prejudices  excited  either  on  one  side  or  the  other.  The 
Court,  therefore,  cannot  discharge  their  duty  without  making 
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the  rnle  absolute.    There  are,  certainly,  circumstances  of  miti-    The  Eino 
gation  in  the  case ;  the  Court  however  cannot  take  them  into      flebt 
their  consideration,  but  must  leave  them  to  that  of  the  party 
who  has  appUed  for  this  information. 

HOLROYD,  J. ; 

I  am  of  the  same  opinion.  These  publications  have  a  tendency 
improperly  to  influence  the  public  mind,  and  are  most  mischiev- 
ous in  their  results.  They  are  often  made  use  of  in  the  most 
unjustifiable  manner,  and  produce  very  dangerous  consequences. 
It  is  incumbent  on  the  Court,  therefore,  to  make  this  rule 

absolute. 

Ride  absolute. 


K,   B.  EASTER  TERM. 


ASHFORD  V.   THORNTON.  isis. 

( 1  Bam.  &  Aid.  405—461.)  ''^''^'  ^^' 

In  an  appeal  of  death,  appellee  waged  his  battle.    Held,  that  the        ^  ^^^  > 
oonnterplea  to  oust  him  of  this  mode  of  trial  must  dlBclose  such  violent 
and  strong  presumptions  of  guilt  as  to  leave  no  possible  doubt  in  the 
minds  of  the  Court.    And  therefore  a  counterplea  which  only  stated 
trong  circumstanoes  of  suspicion  was  held  to  be  insufficient. 

[Note, — ^It  is  thought  that  an  exception  may  be  made  in  favour 
of  a  very  brief  report  of  this  celebrated  case,  although  the  law 
upon  which  it  proceeds  was  shortly  afterwards  abolished  by  69 
Geo.  III.  c.  56.— R.  C] 

[Appeal  of  death.  The  appellee  having  been  pl^^ced  at  the 
bar,  the  appellant  gave  in  his  count  as  follows :] 

In  the  King's  Bench,  Michaelmas  Term,68  Geo.  III.  [1818]  Abra-      [  i07  ] 
ham  Thornton  was  attached  to  answer  W.  Ashford,  who  was  the 
eldest  brother,  and  is  the  heir  of  Mary  Ashford  deceased,  of  the 
death  of  the  said  Mary  Ashford,  and  thereupon  the  said  W.  Ash- 
ford in  his  own  proper  person  appealeth  Abraham  Thornton,  &c. 
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AfiHFORi>         [The  count  proceeded  to  set  forth  the  felony  and  murder 
TH0U7T0K.    ftUeged  to  have  been  committed  by  the  appellee.] 

[  408  ]  And  if  the  said  A.  Thornton  will  deny  the  felony  and  murder 

aforesaid,  as  aforesaid  charged  upon  him,  then  the  said  W.  Ash- 
ford,  who  was  the  eldest  brother  and  is  the  heir  of  the  said  Mary 
Ashford  deceased,  is  ready  to  prove  the  said  felony  and  murder 
against  him  the  said  A.  Thornton  according  as  the  Court  here 
shall  consider  thereof,  and  hath  found  pledges  to  prosecute  his 

appeal. 

(Witness)  William  Ashfobd 

his  X  mark. 
[After  an  adjournment :] 

No9. 16.  The  appellee  being  brought  into  court  and  placed  at  the  bar, 
and  the  appellant  being  also  in  court,  the  count  was  again  read 

^  ^^^  ^  over  to  him,  and  he  was  called  upon  to  plead.  He  pleaded  as 
follows :  "  Not  guilty ;  and  I  am  ready  to  defend  the  same  by 
my  body."  And  thereupon  taking  his  glove  off,  he  threw  it  upon 
the  floor  of  the  court. 

[The  appellant,  after  another  adjournment,  by  his  counter- 
plea  stated  circumstances  to  shew  that  the  appellee  was  guilty  of 
the  felony  and  murder  in  question.  The  appellee,  by  replication, 
protested  that  the  counterplea  was  insufficient,  and  alleged  cir- 
cumstances to  avoid  the  presumptions  raised  by  the  counter- 
plea.] 

[  424  ]  Demurrer  and  joinder  therein. 

[After  argument :] 

[  466  ]       LoBD  Ellenbobouoh,  Ch.  J. : 

The  cases  which  have  been  cited  in  this  argument,  and  the 
others,  to  which  we  ourselves  have  referred,  shew  very  distinctly 
that  the  general  mode  of  trial  by  law  in  a  case  of  appeal  is  by 
battel,  at  the  election  of  the  appellee,  unless  the  case  be  brought 
within  certain  exceptions.    As,  for  instance,  where  the  appellant 
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is  an  infant,  or  a  woman,  or  above  sixty  years  of  age,  or  where     abhfobd 

the  appellee  is  taken  with  the  mainour,  or  has  broken  prison,    tho^tok* 

Now,  in  addition  to  all  these,  there  is  the  case  where  great  and 

violent  presumptions  of  guilt  exist  against  the  appellee,  which 

admit  of  no  denial  or  proof  to  the  contrary.    Without  going  at 

length  into  the  discussion  of  the  circumstances  disclosed  by  the 

counterplea  and  replication,  here  it  is  quite  sufficient  to  say 

that  this  case  is  not,  like  those  in  Bracton,  one  which  admits  of 

no  denial  or  proof  to  the  contrary.    The  consequence  therefore 

must  be  that  the  usual  and  constitutional  mode  of  trial  must 

take  place,  unless  indeed,  in  respect  of  the  plaintiff's  having,  by 

the  counterplea,  declined  the  wager  of  battel,  the  judgment  of 

the  Ciourt  now  must  be  that  the  defendant  should  go  without 

day.    Upon  which  point  I  pronounce  no  opinion  at  present,  but 

wish,  if  it  be  necessary,  to  hear  a  further  argument. 

[BiLTLEY,  J.,  Abbott,  J.,  and  Holboyd,  J.  declared  themselves       [  ^7  ] 
to  be  of  the  same  opinion.] 

LoBD  Ellbnbobough,  Ch.  J. :  [  460  ] 

The  general  law  of  the  land  is  in  favour  of  the  wager  of  battel, 
and  it  is  our  duty  to  pronounce  the  law  as  it  is,  and  not  as  we 
may  wish  it  to  be.  Whatever  prejudices,  therefore,  may  justly 
exist  against  this  mode  of  trial,  still,  as  it  is  the  law  of  the  land, 
the  Court  must  pronounce  judgment  for  it, 

Oumey  then,  on  the  part  of  the  appellant,  prayed  time  for 
a  day  or  two  to  consider  whether  the  appellant  would  wish  to 
have  any  further  argument  on  the  point  about  which  the  Court 
entertained  doubts :  which  was  granted. 

Lord  Ellbnbobough,  Ch.  J. : 
Let  there  be  entered  on  the  record.  Curia  admsare  vtdt. 

And  now,  Oumey  appeared  for  the  appellant,  and  stated     April  20. 
that  he  prayed  no  further  judgment.     Whereupon,  by  consent 
of  both  parties,  the  Court  ordered  that  judgment  be  stayed  on 
the  appeal :   and  that  the  appellee  be  discharged.     The  pro- 


852  1818,    K,  B,    1  B.  &  ALD.  460—461.  [b-b. 

ABHFORD     ceedings  were  *then  handed  over  to  the  Crown  side  of  the  Court, 
Thobntok.   and  Thornton  was  immediately  arraigned  by  Mr.  Barlow  on  the 
[  *46i  ]      appeal,  at  the  suit  of  the  King,  to  which  he  pleaded  instanter 
"  autrefoU  acgtiit" 

The  Attomey-Oeneral  then,  being  present  in  Court,  con- 
fessed the  plea  to  be  true.  Whereupon  the  Court  gave  judgment 
that  the  appellee  should  go  thereof  without  day.  The  appellee 
was  immediately  discharged. 


1818.  BENNETT  v.   CLOUGH  and  Anothek. 

^yj2!J'  (1  Bam.  &  Aid.  461—463.) 

[  461  ]  A  parcel,  containing  bank  notes,  stamps,  and  a  letter,  were  sent  by 

a  common  carrier  from  one  stamp  distributor  to  another :  Held,  in  an 
action  against  the  carrier,  that  the  circumstance  of  the  letter  accom- 
panying the  stamps  was  primd  facie  eridence  that  it  related  to  them,  so 
as  to  bring  the  case  within  the  proyiso  of  the  42  Geo.  IH.  c.  81,  s.  6,t 
which  enacts,  that  the  prohibition  to  send  letters  otherwise  than  by  the 
post  shall  not  extend  to  letters  sent  by  any  common  carrier  with  and 
for  the  purpose  of  being  delivered  with  the  goods  that  the  letter  oon- 
cems  ;t  and  that  the  defendant  not  having  proved  the  letter  to  relate  to 
any  other  subject-matter,  could  not  object  that  the  sending  of  the 
packet  containing  this  letter  was  illegal. 

Action  by  plaintiff,  a  sub-distribator  of  stamps  at  Chorley  in 
Lancashire,  against  the  defendants  who  were  proprietors  of  a 
coach  running  from  Manchester  through  Chorley  and  Preston 
to  Carlisle,  for  1402.  being  the  value  of  a  parcel  which  had  been 
sent  by  that  conveyance  and  which  had  been  lost  by  the  way. 
The  parcel  was  directed  to  Samuel  Staniforth,  Esq.,  Liverpool, 
(the  stamp  distributor  there,)  and  contained  two  Bank  post  bills 
of  601.  each,  40L  in  Bank  of  England  notes,  and  some  stamps. 
In  the  cross-examination  of  Mr.  Henry  Bennett  the  plaintiff's 
son,  who  proved  the  value  and  contents  of  the  parcel,  it  further 
appeared,  that  there  was  contained  in  the  parcel,  a  letter  sealed 
and  directed  to  Mr.  Staniforth,  but  of  the  contents  of  which  he 
[  •462  ]      could  give  no  account,  not  having  ever  seen  *them.    Batlbt,  J., 

t  The  existing  Act,  1  Vict.  c.  33,  s.  2,  contains  a  proviso  in  similar  terms. 
— B.O. 
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who  tried  the  cause  at  the  last  assizes  for  the  county  of  Lan-     Bennett 
caster,   thought  that  this  did  not  prevent  the  plaintiff  from      CLouaH. 
recovering  for  the  value  of  the  parcel,  but  gave  the  defendant 
leave  to  move  to  enter  a  nonsuit  if  the  Court  should  be  of  a 
different  opinion.    And  now 

Scarlett  moved  to  enter  a  nonsuit : 

The  question  depends  on  42  Geo.  III.  c.  81,  by  the  fifth 
section  of  which  it  is  enacted, ''  that  no  one  shall  send  any  letter 
or  letters,  packet  or  packets  of  letters  otherwise  than  by  the 
post,  or  by  and  with  the  authority  of  the  Postmaster-General, 
on  pain  of  forfeiting  5Z."  It  was  therefore  illegal  to  send  this 
packet,  being  within  the  express  prohibition  of  the  Act ;  and 
the  plaintiff  cannot  recover  for  its  loss,  unless  in  the  opinion  of 
the  Court  it  falls  within  the  proviso  mentioned  in  that  Act. 
That  proviso  is,  *'  that  the  Act  shall  not  extend  to  subject  any 
person  to  any  such  penalty  or  forfeiture  as  aforesaid,  for  sending 
or  causing  to  be  sent  or  conveyed,  or  for  tendering  or  delivering 
in  order  to  be  sent  or  conveyed  any  letter  or  letters  which  shall 
respectively  concern  goods  sent  by  any  common  carrier  of  goods, 
and  which  shall  be  sent  with,  and  for  the  purpose  of  being 
delivered  with  the  goods  that  such  letter  or  letters  do  concern, 
without  hire  or  reward,  profit  or  advantage,  for  the  receiving 
or  delivering  the  same."  Now  this  was  not  a  letter  accom- 
panying goods :  for  the  principal  contents  of  the  parcel  were 
bank  notes,  and  though  there  were  certainly  a  few  stamps  also 
in  it,  yet  the  plaintiff  did  not  seek  to  recover  any  thing  for 
them.  At  any  rate  it  must  be  a  letter  concerning  the  goods  to 
bring  it  within  the  proviso,  and  the  plaintiff  therefore  *ought  to  [  *i63  ] 
have  proved  this  by  giving  some  evidence  of  its  contents,  which 
was  not  done.    But 

The  CouBT  thought  that  the  defendant  ought  to  have  given 
primd  facie  evidence  that  the  letter  did  not  concern  the  goods 
sent  in  the  parcel  in  order  to  have  laid  a  foundation  for  his 
objection.  The  parcel  contained  stamps,  and  the  letter  was 
directed  to  the  stamp  distributor  at  Liverpool,  the  presumption 
therefore  is,  that  this  letter  which  accompanied  the  stamps 
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bkvkbtt     related  to  them.    Illegality  is  never  presumed :   on  the  contrary 

Glouoh.     every  thing  must  be  presumed  to  have  been  legally  done  till  the 

contrary  is  proved. 

Rule  refused. 


1818.  BRANDEAM  and   Others  v.  WHARTON. 

^^^  ^'  (1  Bam.  &  Aid.  463-471.) 

[  468  1  O^®  ^^  ^o  jo^^  drawens  of  a  bill  of  exchange  becomes  bankrupt, 

and  under  his  commission  the  indorsees  prove  a  debt  (beyond  the 
amount  of  the  bill)  for  goods  sold,  ftc.  and  they  exhibit  the  bill  as  a 
security  they  then  held  for  their  debt,  and  afterwards  receive  a 
dividend:  Held,  in  an  action  by  the  indorsees  of  the  bill  against  the 
solvent  partner,  that  the  Statute  of  Limitations  was  a  good  defence, 
although  the  dividend  had  been  paid  by  the  assignees  of  the  bankrupt 
partner  within  six  years. 

AonoN  by  plaintiffs  as  indorsees,  against  the  defendant  as  the 
drawer  of  a  bill  of  exchange  for  1,540!.,  of  which  Hardy,  Otley  & 
Go.  were  the  acceptors.  Plea,  1.  General  issue.  2.  That  the 
cause  of  action  did  not  accrue  within  six  years,  and  issues 
thereon.  At  the  trial  before  Lord  EUenborough,  at  the  London 
sittings  after  Michaelmas  Term,  it  appeared  in  evidence,  that 
the  defendant  for  several  years  acted  as  the  clerk  of  Henry 
Houghton  &  Co.  That  firm  consisting  of  Henry  Houghton, 
John  Humphreys,  and  Philip  Carrick,  who  traded  as  general 
[  •464  ]  merchants  as  *well  as  insurance  brokers ;  that  in  the  year  1806, 
the  defendant  was  admitted  into  partnership  with  them  as  to 
one-fourth  of  the  insurance  business  only.  Both  firms  however 
continued  to  trade  under  the  name  of  Henry  Houghton  &  Co. 
It  appeared  further,  that  in  February,  1810,  Hardy,  Otley  &  Co. 
being  indebted  to  the  insurance  house,  the  latter  drew  the  bill 
of  exchange  in  question  upon  them,  which  was  duly  accepted, 
and  the  bill  was  then  indorsed  over  by  Houghton  to  the  plain- 
tiffs, who  did  not  then  know  that  there  were  two  distinct  houses 
of  Henry  Houghton  &  Co.,  or  that  the  defendant  was  a  partner 
in  either.  Before  the  bill  became  due.  Hardy,  Otley  &  Co. 
became  bankrupts,  and  in  March,  1811,  a  commission  of 
bankruptcy  issued  also  against  Henry  Houghton  and  John 
Humphreys,  under  which  the  joint  estate  of  the  mercantile 
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hoase  was  applied.  The  plaintiffs  under  that  commission  in  Bsakdbam 
proof  of  a  debt,  on  the  14th  May,  1811,  swore,  that  Houghton  whabton. 
and  his  partners  Humphreys  and  Carrick  were  indebted  to  them 
in  the  sum  of  2,1002.  upon  the  balance  of  accounts,  for  goods 
sold  and  delivered  by  them  to  the  mercantile  house  of  Henry 
Houghton  &  Co.,  for  which  they  had  received  no  security,  except 
the  bill  of  exchange  upon  which  this  action  was  founded.  In 
respect  of  the  debt  thus  proved,  the  plaintiffs  had  received  a 
dividend  within  six  years  before  the  commencement  of  the  action. 
Upon  these  facts,  it  was  insisted  on  the  part  of  the  plaintiffs, 
on  the  authority  of  the  case  of  Jackson  v.  Fairbankf^  that  the 
payment  of  the  dividend  by  the  assignees  of  Houghton  was  a 
virtual  acknowledgment  *by  one  of  two  debtors  jointly  liable,  [**66] 
and  was  therefore  fully  sufficient  to  revive  the  debt  as  against 
the  defendant.  Lord  Ellbnborough,  Gh.  J.  considered  the 
question  very  doubtful,  and  directed  the  jury  to  find  a  verdict 
for  the  plaintiff  with  liberty  to  the  defendant  to  move  to  enter  a 
nonsuit :  and  a  rule  having  accordingly  been  obtained  for  that 
purpose  by  Scarlett  in  Hilary  Term  last, 

Marryatt,  Oumey,  and  Campbell  shewed  cause : 

It  is  quite  clear  that  a  part  payment  of  a  debt  by  a  sole  debtor 
will  be  a  sufficient  acknowledgment  to  take  the  case  out  of  the 
operation  of  the  Statute  of  Limitations.  Whitcomb  v.  Whiting  I 
went  one  step  further,  and  decided  that  a  part  payment  by  one 
of  several  persons  jointly  liable  will  have  a  similar  effect.  Then 
came  the  case  of  Jackson  v.  Fairbanks  which  is  an  authority  to 
shew  that  the  payment  of  a  dividend  by  the  assignees  of  one 
joint  debtor  who  has  become  bankrupt,  is  sufficient  to  revive  the 
debt  as  against  the  other  solvent  partners.  That  case  governs 
the  present.  Here  a  dividend  has  been  received  by  the  plaintiffs 
under  Houghton's  commission  upon  a  debt  of  2,1002.,  part  of 
which,  viz.  1,6402.,  was  secmred  by  this  note.  In  effect,  there- 
fore, a  dividend  has  been  received  upon  this  note,  which  was 
exactly  the  case  of  Jackson  v.  Fairbank.  It  is  said  that  the  proof 
here  was  a  debt  for  goods  sold  and  delivered,  but  that  is  the 
usual  mode  of  proving  a  bill  of  exchange  or  promissory  note, 
t  2  H.  Bl.  340.  •  t  Doug.  652. 

A  A  2 
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BRAKDBAif  The  oonsideration  is  first  etated,  and  then  an  exception  is  made 
Whabtox.  o£  the  bill  or  note.  The  form  is  given  in  Cooke's  Bankrupt  Laws, 
[  «4iMS  ]  Appendix,  *p.  89.  The  exception  is  in  effect  an  assertion  by  the 
holder  of  the  bill  that  it  is  still  valid,  and  an  admission  of  this 
is  made  on  the  other  side  by  the  bankrupt,  by  the  payment  of 
the  dividend.  Then  that  brings  the  case  to  Whiteomb  v.  Whiting 
of  an  acknowledgment  of  the  debt  by  a  party  jointly  liable  for 
it.  And  the  case  of  Wood  v.  Braddick  f  supports  the  same 
princq>le. 

Scarlett  and  PuUer,  in  support  of  the  rule : 

This  is  not  the  case  of  an  acknowledgment  within  six  years  of 
a  person  jointly  liable  for  the  debt ;  for  the  dividend  paid  was 
paid  on  a  debt  for  goods  sold  and  delivered,  due  to  the  plaintiffs 
from  the  mercantile  house  of  Houghton  &  Co.,  in  which  the 
defendant  had  no  interest.  To  bring  this  case  within  the  au- 
thority of  Jackson  v.  Fairbank  the  dividend  should  have  been 
paid  on  the  bill  of  exchange  itself.  As  to  the  precedent  cited 
from  Cooke's  Bankrupt  Laws,  that  makes  the  other  way.  For 
where  the  proof  is  of  a  bill  of  exchange  in  the  hands  of  an  in- 
dorsee, which  is  the  case  here,  the  course  is  not  to  prove  the 
consideration  and  except  the  bill,  but  to  prove  the  bill  itself,  t 
It  is  a  well-known  rule,  that  the  commissioners  of  bankrupts 
will  not  receive  proof  of  any  debt  unless  accompanied  by  an 
exhibit  of  all  the  securities  which  the  creditor  may  hold  for  it, 
and  he  must  produce  them  all,  even  though  the  notes  or  bills  of 
exchange  which  he  so  holds  may  be  forged,  overdue,  or  paid. 
But  still  these  securities  do  not  form  the  debt  proved,  nor  is  the 
attention  of  the  bankrupt  or  his  assignees  called  to  them 
specifically :  and  it  would  be  going  very  far  to  say,  that  the 
f  *467  ]  mere  production  of  *an  instrument  in  compliance  with  a 
peremptory  rule  of  law,  and  to  which  the  bankrupt  is  not  called 
upon  to  object,  can  be  taken  as  an  acknowledgment  by  him 
that  the  party  producing  it  has  a  valid  claim  in  virtue  of  the 
instrument  so  produced.  Li  Jackson  v.  Fairbank  the  proof  was 
of  a  debt  due  upon  the  note  itself :  here  the  debt  proved  is  for 
goods  sold  and  delivered,  and  exists  wholly  independent  of  the 
t  9  B.  B.  711  (1  Taunt.  l(tf}.  t  Cooke,  B.  L.  App.  p.  42. 
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bill  of  exchange;  which  is  a  material  distinction  between  the    BitANDmAM 
two  cases.    There  is,  therefore,  here  no  acknowledgment  within    whabtoh. 
six  years  of  any  debt  existing  on  this  bill  of  exchange  either  by 
Hooghton  or  the  defendant,  and  the  debt  therefore  is  barred  by 
the  operation  of  the  statute. 

LoBD  Ellenbobouoh,  Ch.  J. : 

This  doctrine  of  rebutting  the  Statute  of  Limitations  by  an 
acknowledgment  other  than  that  of  the  party  himself,  began 
with  the  case  of  Whitcamb  v.  Whiting  A  By  that  decision,  where 
however  there  was  an  express  acknowledgment  by  the  actual 
payment  of  a  part  of  the  debt  by  one  of  the  parties  liable,  I  am 
bound.  But  that  case  was  full  of  hardship.  For  this  incon- 
venience may  follow  from  it ;  suppose  a  person  liable  jointly 
with  thirty  or  forty  others  to  a  debt,  he  may  have  actually  paid 
it,  may  have  had  in  his  possession  the  document  by  which  that 
payment  was  proved,  but  may  have  lost  his  receipt :  then,  though 
this  was  one  of  the  very  cases  which  the  statute  was  passed  to 
protect,  he  may  still  be  bound,  and  his  liability  be  revived  by  a 
random  acknowledgment  made  by  some  one  of  the  thirty  or 
forty  others  who  may  be  careless  of  what  mischief  he  is  doing, 
and  *who  may  even  not  know  of  the  payment  which  has  been  [  *468  ] 
made.  Beyond  that  case,  therefore,  I  am  not  prepared  to  go,  so 
as  to  deprive  a  party  of  the  advantage  given  him  by  the  statute, 
by  means  of  an  implied  acknowledgment.  No  case  can  be  cited 
except  Jackson  v.  Fairbankfl  where  this  has  been  done,  and  in 
that  ease  there  is  wanting  one  material  circumstance  which  exists 
in  WkUecmb  v.  Whiting,  for  in  the  latter  case  the  party  who 
revived  the  debt  by  his  acknowledgment,  became  himself  liable 
to  contribute  to  it,  but  in  Jackson  v.  Fairbank,  the  acknowledg- 
ment, besides  being  a  constructive  one,  was  made  by  parties  who 
never  could  be  called  upon  for  contribution.  This  case  goes  still 
further,  for  here  the  party,  who  in  the  proof  of  his  debt  excepts 
the  security,  does  it  merely  in  compliance  with  the  requisition 
of  the  law,  by  which  he  is  compelled  to  except  all  his  securities 
whether  available  or  otherwise.  He  produces  therefore  this  bill 
of  exchange  amongst  the  rest,  subject  to  all  its  accompanying 
t  Doug.  652.  {  2  H.  Bl.  340. 
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BRA.NDRAM  uivaliditieB.  This  therefore  can  famish  no  sufficient  evidence 
Wharton.  ^^  ^^  acknowledgment,  so  as  to  revive  a  debt  otherwise  ex- 
tingoished  by  the  operation  of  the  statute.  On  the  distinction 
between  express  and  implied  acknowledgments,  I  however  found 
myself,  and  as  no  express  acknowledgment  exists  in  this  case,  I 
think  the  judgment  must  be  given  for  the  defendant. 

Batlbt,  J.: 

I  think  that  in  this  case  the  defendant's  plea  of  the  Statute 
of  Limitations,  has  not  been  answered.  The  cases  cited  of 
Whitcamb  v.  Whithig  and  Wood  v.  Braddick  furnish  a  very 
[  *469  ]  different  principle.  There  *the  party  who  was  jointly  liable 
made  the  acknowledgment  against  his  own  interest.  For  he 
then  became  himself  liable  to  contribute  to  the  payment  of  the 
debt.  But  here  it  is  quite  different.  The  situation  of  the  party 
making  the  acknowledgment  is  materially  altered.  He  has 
become  a  bankrupt  and  is  no  longer  liable  to  contribution. 
Besides  it  is  by  no  means  clear  that  he  knew  that  this  debt  was 
ever  proved  against  him.  How  then  can  he  be  supposed  to  have 
acknowledged  a  debt,  of  the  proof  of  which  under  his  commission 
he  may  have  been  wholly  ignorant?  It  is  said,  indeed,  that  the 
plaintiff  signed  Houghton's  certificate  for  the  sum  of  2,100L,  and 
that  Houghton  by  accepting  it  must  be  considered  as  having 
assented  to  this  proof  of  the  debt ;  but  it  must  be  recollected  that 
Houghton  at  that  time  was  materially  interested  in  obtaining 
his  certificate,  and  in  the  signature  of  the  plaintiff  to  a  large 
amount.  This  case  is  also  distinguishable  from  that  of  Jackgon 
V.  Fairbank,  although  certainly,  for  the  reasons  stated  by  Lord 
Ellbnbobouoh,  I  should  doubt  of  the  propriety  of  that  decision. 
Here  the  proof  under  the  commission  is  for  goods  sold  and 
delivered.  It  is  indeed  assumed  that  if  this  bill  had  not  been 
available  against  Wharton,  that  it  would  not  have  been  necessary 
to  except  it  in  the  proof  of  the  debt :  but  this  is  a  fallacy,  for 
suppose  that  the  house  in  which  Wharton  was  interested,  had 
been  discharged  by  the  laches  of  the  holder  of  the  bill  and  that 
afterwards  the  mercantile  house  had  promised  to  pay.  Then 
although  Wharton  would  be  exempt,  still  the  bill  would  be  a 
security  due  from  the  mercantile  house,  and  it  would  be  necessary 
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to  except  it  in  the  proof  of  the  debt  under  the  commission.  I  Bbahdsam 
am,  therefore,  of  opinion  *that  in  this  case  the  rule  for  entering  whaston. 
a  nonsuit  should  be  made  absolute.  [  *47o  ] 

Abbott,  J.: 

If  it  were  necessary  in  this  case  to  overrule  Jackson  v.  Fairbanks 
I  should  require  further  time  to  consider  it,  although  I  am  by  no 
means  satisfied  that  that  was  a  sound  or  good  decision.  This 
case  is,  however,  not  precisely  the  same  as  that.  The  proof 
there  under  the  commission  of  bankruptcy  was  of  the  same  in- 
strument upon  which  the  action  was  afterwards  brought.  Here 
it  is  not  so.  The  proof  here  is  of  a  claim  for  goods  sold  and 
delivered,  and  the  bill  of  exchange  is  only  incidentally  introduced. 
Now  there  is  a  material  distinction  between  a  case  where  the 
instrument  is  the  ground  of  the  claim,  and  where  it  is,  as  here, 
only  incidentally  introduced.  Where  it  is  the  ground  of  the 
claim  it  is  the  interest  both  of  the  bankrupt  and  his  assignees  to 
attend  to  it,  and  to  examine  into  the  circumstances  under  which 
it  is  produced.  But  in  the  other  case  it  is  not  so  necessary ;  for 
the  introduction  or  omission  of  it  does  not  increase  or  diminish 
the  sum  on  which  the  dividends  are  payable.  There  being  this 
distinction  between  this  case  and  Jackson  v.  Fairbanks  and  not 
being  willing  to  extend  that  case  any  further,  I  am  of  opinion 
that  the  plaintiff  in  tliis  case  must  be  nonsuited. 

HoiiBOTD,  J. : 

I  am  of  the  same  opinion,  that  in  this  case  the  plaintiff  must 
be  nonsuited.  The  debt  proved  under  the  commission  was  not 
one  to  which  Wharton  was  a  party.  It  was  a  debt  due  from 
Houghton  &  Co.  for  goods  sold  and  delivered,  and  for  which  this 
bill  had  been  given  as  a  security.  Now  whether  that  ^security  [  *47i  j 
were  available  or  not,  still  at  all  events  there  was  the  debt  due 
for  the  goods,  on  which  the  same  dividend  would  be  receivable. 
The  payment,  therefore,  of  this  dividend  does  not  amount  either 
to  an  actual  or  virtual  acknowledgment  that  there  was  any  money 
due  on  the  bill,  and  therefore  cannot  take  the  case  out  of  the 
operation  of  the  statute. 

Rule  absolute  for  entering  a  nonsuit. 
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1818.  BECKWITH  V.  WOOD  and  Another. 

^^^^^'  (1  Barn.  &  Aid.  487-491.) 

[  487  ]  Where  the  leader  of  a  mob,  having  entered  a  gunsmith's  shop  and 

demanded  arms,  was  detained,  and  the  mob  then  declared  that  unless  he 
were  released  they  would  pull  the  house  down,  and  they  did  enter  and 
break  the  windows,  window-frames,  Ac.,  and  for  that  purpose  used 
some  of  the  arms  found  in  the  shop,  and  oarried  away  others :  Held, 
that  this  was  eyidenoe  of  a  purpose  to  demolish  the  house,  and  tiiat 
the  owner  might  recover  against  the  hundred  a  reparation  in  damages 
for  the  injury  done  to  the  house  itself,  and  to  the  aims  actually  used  in 
the  act  of  demolishing ;  but  that  he  was  not  entitled  to  recover  for  the 
value  of  the  arms  carried  away,  that  being  a  substantive  and  distinct 
felony,  and  therefore  not  within  the  stat.  1  Geo.  IL  st.  2,  c.  5.t 

Action  on  the  1  Geo.  11.  st.  2,  c.  5»  b.  6,  against  the  de- 
fendants, two  inhabitant  householders  of  the  city  of  London,  for 
a  reparation  in  damages  by  reason  of  the  beginning  to  demolish 
the  dwelling-house  of  the  plaintiff,  and  damaging  and  takin<^ 
away  a  large  quantity  of  fire-arms  by  persons  unlawfully, 
riotously,  and  tumultuously  assembled.  Plea,  not  guilty.  At 
the  trial  at  the  London  sittings  after  last  Michaelmas  Term,  it 
appeared  in  evidence  that  the  plaintiff  was  a  gun  and  pistol 
manufacturer  in  Skinner-street,  and  that  on  the  2nd  day  of 
December,  1815,  seven  men,  one  of  whom  apparently  acted  as 
the  leader,  and  held  in  his  hand  a  pistol,  entered  the  plaintiff's 
shop  and  demanded  arms ;  that  one  Flatt,  a  customer,  who  at 
that  time  was  accidentally  in  the  shop,  remonstrated  with  the 
person  so  acting  as  leader  on  the  impropriety  of  his  conduct, 
when  the  latter  fired  his  pistol  and  wounded  Flatt.  The  leader 
was  secured  and  taken  to  the  upper  apartments,  his  followers 
having  quitted  him  when  the  pistol  was  fired;  they  soon, 
however,  returned,  accompanied  by  a  mob  of  four  or  five 
hundred  persons ;  the  mob  insisted  that  the  person  so  confined 
should  be  released,  and  threatened,  in  case  of  refusal,  to  pull  the 
house  down :  they  then  entered  the  house  and  proceeded  to  break 
the  windows,  window-frames,  and  glass  presses  in  which  the 
different  articles  stood,  and  for  that  purpose  they  used  the  butt- 
[  •488  ]      ends  of  the  guns  which  they  *found  in  the  shop ;  they  left  behind 

t  See  note  to  Beid  v.  Clarke,  4  B.  B.  505.— B.  C. 
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a  great  nomber  which  had  been  thoB  damaged  and  spoiled,  and    Bhokwith 

carried  away  others:   and  it  was  sworn  by  several  witnesses,       wood. 

that  they  believed  the  house  would   have  been  pulled  down, 

if  the  mob  had  not  succeeded  in  their  purpose  of  liberating  their 

leader.     The  jury,  by  the  direction  of  Lord  Ellenbobough, 

found  specifically  64Z.  for  the  damage  done  to  the  house  itself, 

805^  for  the  damage  done  to  the  guns  left  behind,  and  911Z.  for 

those  that  were  carried  away,  but  they  further  found  that  all 

the    damage    was    done    in    prosecution    of   the    purpose    of 

demolition. 

Knowlys  in  Hilary  Term  moved  for  a  new  trial,  on  the 
ground  that  the  purpose  of  the  mob  was  not  to  demolish  the 
house,  but  to  procure  arms ;  for  the  leader  first  called  for  arms, 
and  his  followers  afterwards  stripped  the  premises  of  all  they 
could  find,  and  if  the  main  purpose  of  the  mob  was  the  collection 
of  the  arms,  and  not  the  demohtion  of  the  house,  then  it  was 
clearly  a  case  not  within  the  statute :  Burrows  v.  Wright  \  and 
Greasley  v.  Higginbottom.l  But  at  all  events,  the  taking  away  of 
the  arms,  in  respect  of  which  the  jury  have  given  9111.  damages, 
was  a  distinct  felony  of  itself,  and  therefore  the  plaintiff  could 
not  recover  for  that  loss  upon  the  authority  of  the  former  cases, 
and  the  damages  must  be  accordingly  reduced. 

Lo&D  Ellenbobodgh,  Gh.  J. : 

It  was  in  evidence  that  the  purpose  of  pulling  down  the  house 
was  loudly  proclaimed  by  several  of  the  mob ;  there  was  there- 
fore a  disclosure  of  a  purpose  co-extensive  with  the  utmost 
^mischief  contemplated  by  the  Legislature.  As  far  as  the  [^489] 
damage  to  the  house  is  concerned,  the  case  is  clearly  within  the 
Act,  and  Oreasley  v.  HigginhoUom  is  an  express  authority  to  shew 
that  the  plaintiffs  are  then  entitled  to  recover  as  well  for  the 
injury  to  the  house,  as  for  the  loss  they  have  sustained  by  the 
damage  done  to  the  arms  which  were  used  for  the  purpose  of 
demolition.  The  other  point  however  is  very  fit  to  be  considered, 
and  the  Court  therefore  will  grant  the  rule  to  reduce  the 
damages ;  but  not  for  the  new  trial. 

t  6  B.  B.  851  (1  East,  615).  )  6  B.  B.  354  (1  East,  636). 
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BW3KWITH  Gurney  and  BoUand  now  shewed  cause : 

Wood.  This  being  a  remedial  law,  is  to  be  construed  liberally.    The 

demolition  of  the  house  was  principally  effected  by  means  of  the 
arms  found  upon  the  premises ;  the  inference,  therefore,  is,  that 
all  the  arms,  as  well  those  that  were  left  upon  the  premises, 
as  those  that  were  carried  away,  were  taken  originally  for  the 
same  purpose ;  and  if  they  were  so  taken,  then  it  would  not 
constitute  a  distinct  and  substantive  act  of  felony.  In  Oreasley  v. 
Higginbottom  the  flour,  from  its  nature,  could  not  be  used  for  the 
purpose  of  demolition ;  but  here  the  arms  might  be,  and  some 
were  actually  so  used :  then,  inasmuch  as  the  arms  might  be 
taken  originally  for  the  purpose  of  demolition  (in  which  case  the 
subsequent  change  of  purpose  would  not  make  the  original 
taking  felonious) ;  and  as  the  jury  have  found  that  the  whole 
damage  was  done  in  prosecution  of  that  purpose,  the  taking 
away  of  the  arms  in  this  case  did  not  constitute  a  felony,  but  a 
mere  trespass ;  and  then  the  case  falls  within  the  object  of  the 
Act  of  Parliament,  which  was  to  give  to  the  party  injured  the 
same  remedy  which  (before  the  passing  of  the  Act)  he  would 
have  had  against  the  individuals  committing  the  trespass. 

[  *W)  ]  Knowlys  and  Tindal,  contrh,  were  stopped  by  the  Court. 

LoBD  Ellenborough,  Gh.  J. : 

The  statute  in  this  case  substitutes  a  remedy  against  the 
hundred  in  the  place  of  the  remedy  given  by  the  law  against  the 
original  trespassers;  where  the  law,  therefore,  gave  no  such 
remedy  the  statute  can  have  no  operation.  Now  what  remedy 
was  there,  in  the  case  of  a  felonious  taking,  against  the  party 
committing  the  felony?  The  injured  party  might  indeed 
prosecute,  but  could  have  no  remedy  by  action,  and  that  being 
so,  he  cannot  by  the  statute  have  a  remedy  against  the  hundred. 
Here  there  was  a  distinct  felony :  the  arms  were  carried  away 
in  a  tumultuous  manner,  and  it  was  the  interest  of  the  persons 
who  took  them  not  to  injure  them ;  for  they  meant  to  use  them 
in  their  proper  and  usual  way.  Under  these  circumstances,  I  am 
of  opinion  that  the  plaintiff  cannot  recover  against  the  hundred 
for  the  value  of  the  arms  thus  stolen;  and  consequently  that 
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the  verdict  must  be  to  that  extent  reduced.    The  finding  of  the     Beokwith 
jury,  that  all  the  damage  was  done  in  the  coarse  of  demolition,       wood. 
can  make  no  difference;   for  there  was  no  evidence  on  which 
such  a  verdict  could  be  legally  founded. 

Baylbt,  J. : 

I  am  of  the  same  opinion.  This  is  a  case  of  a  distinct  felony ; 
before  the  statute  passed  no  action  could  have  been  brought 
against  the  individuals  concerned  in  it ;  and  consequently  no 
action  can  now  be  brought  against  the  hundred.  I  cannot  dis- 
tinguish this  case  from  that  of  Qreasley  v.  Higginbottom. 

Abbott,  J. :  [  *9i  ] 

The  taking  of  the  arms  here  was  as  complete  a  felony  as  the 
selling  of  the  flour  was  in  Oreadey  v.  Higginbottom^  from  which 
I  cannot  distinguish  this  case.  I  think  that  case  was  rightly 
determined ;  and  therefore  that  this  verdict  must  be  reduced. 

HOLBOTD,   J.: 

I  am  of  the  same  opinion.    The  circumstance  of  these  arms 

having  been  carried  away  shews  that  the  original  purpose  was 

felonious.  Those  which  were  taken  for  the  purpose  of  demolition, 

would  naturally  be  left  behind  after  that  purpose  had  been 

accomplished ;  and  in  fact  some  of  them  were  so  left,  and  for 

these  the  plaintiff  has  recovered :  but  this  shews  that  the  others 

which  were  not  left,  were  taken   away  for  the   purpose    of 

appropriation,  which  makes  it  a  felony,  and  then  the  hundred  are 

not  liable. 

Rvle  absolute. 
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1818.  CLIFFOED  V.   WICKS  and  TOWNSEND. 

^^^  ^^'  (1  Bam.  &  Aid.  498-^W)8.) 

[  498  ]  ^  grant  of  part  of  the  chanoel  of  a  churoh  by  a  lay  impropriator  to 

A.,  his  heirs  and  assigns,  is  not  valid  in  law.  And  therefore  sach 
grantee,  or  those  claiming  under  him,  cannot  maintain  treepasB  for 
pulling  down  his  or  their  pews,  there  erected. 

Tbespasb,  for  breaking  and  entering  a  close  of  the  plaintiff 
flitoate  in  the  pariah  of  Frampton-upon-Sevem  in  the  oonnty 
of  Gloucester,  being  the  upper  part  or  corner  of  the  chanoel 
belonging  to  the  parish  church  of  the  said  parish,  at  the  south- 
east end  thereof  above  the  ascent  there,  containing  from  north 
to  south  divers,  to  wit,  twelve  feet,  and  from  the  east  to  the 
ascent  westward  divers,  to  wit,  eight  feet,  and  pulling  down 
and  destroying  part  of  a  moveable  seat  or  pew  belonging  to  the 
plaintiff,  then  standing  thereon,  and  removing  from  the  said 
close  a  certain  other  part  of  the  said  seat.  The  second  count 
stated  a  similar  trespass  on  another  close  in  the  chancel. 
Flea,  1st,  Not  guilty ;  whereupon  issue  was  joined ;  and,  2ndly, 
Liberum  tenementum  in  the  defendant  Ann  Wicks ;  whereupon 
issue  was  also  joined.  The  cause  was  tried  at  the  Gloucester- 
shire Summer  Assizes,  and  a  verdict  taken  for  the  plaintiff, 
subject  to  the  opinion  of  this  Court  on  the  following  case : 

By  indenture  of  feoffment  of  the  17th  June,  18th  Cha.  11.  [1661] 
made  between  Edmund  Clifford  of  Buckinghamshire,  Esq.,  of 
the  one  part,  and  Edward  Haynes  of  Frampton-upon-Sevem 
aforesaid,  gentleman,  of  the  other  part,  the  said  E.  Clifford,  in 
consideration  of  many  services  and  of  the  sum  of  two  shiUings, 
did  enfeoff  unto  the  said  Edward  Haynes,  his  heirs  and  assigns 
for  ever,  the  pieces  of  the  chancel  mentioned  in  the  first  and 
second  counts,  by  the  description  contained  in  the  declaration, 
[  *499  ]  ^together  with  free  liberty  to  erect  and  build  seats  thereupon, 
and  to  make  and  dig  sepulchres  or  burying-places  therein, 
without  any  fine,  mortuary,  or  pit  heriot  to  be  paid  for  the 
same,  (which  said  premises  were  then  in  the  possession  of  the 
said  E.  Clifford,  as  rector  and  patron  of  the  church ;)  to  hold 
the  same  unto  the  said  Edward  Haynes,  his  heirs  and  assigns 
for  ever,  to  the  use  of  the  said  Edward  Haynes,  his  heirs  and 
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assigns  for  evennore.    By  indenture  of  feofibaent  of  the  14th     Cliffoad 

April,  1760,  made  between  Edward  Gardner  and  others,  the      wioks. 

representatives  of  the  said  Edward  Haynes,  deceased,  of  the 

one  part,  and  Bichard  Glatterbuck  of  Frampton-upon- Severn, 

Esq.,  of  the  other  part,  the  said  Edward  (Gardner  and*  others, 

in  consideration  of  five  shillings,  and  for  other  consideration, 

did  enfeoff  onto  the  said  B.  Clutterbuck,  his  heirs  and  assigns 

for  ever,  the  said  two  closes  of  ground  and  premises  comprised 

in  the  before-mentioned  indenture  of  feoffment,  upon  the  latter 

whereof  a  seat  had  been  then  many  years  erected  and  built  by 

the  said  Edward  Haynes,  and  then  stood;   to  hold  the  same 

to  the  said  B.  Clutterbuck,  his  heirs  and  assigns  for  ever,  to 

the  use  of  the  said  B.  Clutterbuck,  his  heirs  and  assigns  for 

evermore. 

The  present  plaintiff,  Nathaniel  Clifford,  is  the  nephew  and 
heir  at  law  of  Elizabeth  Phillips,  who  was  the  niece  and  heir 
at  law  of  the  said  B.  Clutterbuck.  Bichard  Clutterbuck  was 
the  proprietor  of  Frampton  Court-house,  of  which  the  plaintiff 
is  the  present  proprietor.  Upon  the  close  of  ground  first 
described  in  the  before-mentioned  feoffments  as  lying  at  the 
south-east  end  of  the  chancel,  and  which  is  the  close  mentioned 
in  the  first  count,  there  stood,  at  the  time  of  the  trespass 
^complained  of,  a  moveable  seat ;  the  husbandry  servants,  and  [  *50o  ] 
some  of  the  tenants  of  Mr.  Clifford  the  plaintiff,  have  been  used 
to  sit  in  this  moveable  seat :  Edward  Haynes,  the  feoffee  in  the 
first  feoffinent,  and  his  widow,  and  their  daughter  and  grand- 
daughter, and  the  children  of  the  widow  by  another  husband, 
were  buried  in  the  chancel,  upon  the  piece  of  ground  mentioned 
in  the  first  count.  On  the  18th  December,  1816,  the  defendant 
Townsend,  by  the  direction  of  the  other  defendant  Anne  Wicks, 
entered  upon  the  part  of  the  chancel  where  this  moveable  seat 
was  standing,  and  cut  away  part  of  it,  which  he  threw  into  the 
centre  of  the  chancel,  and  dragged  away  the  remaining  part 
also  into  the  centre  of  the  chancel.  The  seat  in  the  second 
count,  had  been  used  by  B.  Clutterbuck  and  his  descendants, 
and  by  the  family  of  the  plaintiff.  On  the  same  18th  December, 
the  defendant  Townsend,  by  the  direction  of  the  other  defendant, 
cut  down  about  three  feet  of  the  last-mentioned  seat,  standing 
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Clifford  upon  the  piece  of  ground  second  described  in  the  feoffinents, 
WicKB.  ^^^  the  subject  of  the  second  count,  and  threw  the  boards  into 
the  inner  part  of  the  seats.  The  defendant  Anne  Wicks  is  the 
lay  impropriatrix  of  the  rectory  of  the  parish  of  Frampton-upon- 
Sevem.  The  tithes  of  that  parish  are  paid  partly  to  her,  and 
partly  to  the  vicar.  The  burial  fees  for  the  north  part  of  the 
chancel  are  received  by  the  defendant  Anne  Wicks :  she  received 
burial  fees  upon  the  burial  of  the  children  of  Mr.  Henry  Clifford, 
the  son  of  the  plaintiff,  who  were  buried  in  the  north  part  of  the 
chancel :  the  father  of  the  defendant,  Anne  Wicks,  who  at  the 
time  of  his  death  was  impropriator  of  the  parish,  was  buried  on 
the  south  side  of  the  chancel,  a  little  within  the  chancel-door, 
[  *50i  ]  and  below  the  ^ascent.  The  moveable  seat  which  then  stood  in 
that  part  of  the  chancel  was  moved  to  make  way  for  that  pur- 
pose. The  roofs  of  both  the  north  and  south  sides  of  the  chancel 
have  been  kept  in  repair  by  the  defendant  and  her  ancestors, 
the  lay  impropriators  of  the  parish. 

The  question  for  the  opinion  of  the  Court  is,  whether  the 
plaintiff  is  entitled  to  recover  on  all,  or  either  of  the  counts  of 
the  declaration.  The  verdict  to  be  set  aside,  and  a  nonsuit  to 
be  entered ;  or  to  be  set  aside  as  to  part,  and  to  stand  as  to  the 
rest ;  or  to  stand  for  the  whole,  as  the  Court  shall  direct. 

Osborne,  for  the  plaintiff: 

Where  the  rectory,  since  the  stat.  27  Hen.  YIII.  c.  28,  and 
31  Hen.  YIII.  c.  18,  has  been  impropriated,  and  is  come  into  lay 
hands,  it  is  converted  into  a  lay  fee,  and  is  disposable  as  such ; 
except  that  the  rector,  being  seised  of  the  body  of  the  church 
for  the  benefit  of  the  parishioners,  (so  far  as  respects  pews  to  be 
placed  thereon,)  cannot  there  perhaps  alienate  the  soil  so  as  to 
interfere  with  that  right :  but  in  the  chancel  the  freehold  being 
in  him  absolutely,  and  it  being  parcel  of  his  glebe,  the  soil  is 
the  fit  subject  of  alienation.  In  Stocks  v.  Booth,\  Bulleb,  J. 
said,  that  trespass  will  not  lie  for  an  injury  to  a  pew  in  the 
body  of  the  church.  The  parties  there,  however,  claimed  no 
interest  in  the  soil,  but  a  mere  easement,  viz.  a  liberty  to  sit, 
which  they  take  by  distribution  of  the  ordinary,  under  a  faculty, 
t  1  B.  B.  244  (1  T.  B.  428). 
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or  by  prescription  which  supposes  a  faculty.  This  authority,  Clifford 
however,  does  not  go  the  length  of  deciding  that  the  rector  may  wigks. 
not  alienate  the  soil  *even  in  the  body  of  the  church :  his  |-  «502  ] 
alienee  indeed  could  not  take  a  larger  right  than  the  grantor ; 
and  as  the  latter  held  the  freehold  of  the  body  of  the  church 
for  the  benefit  of  the  parishioners,  at  the  distribution  of  the 
ordinary,  as  far  as  respects  the  pews,  the  alienee  could  only  be 
poBsessod,  subject  to  the  same  restriction.  But  it  does  not 
follow,  that  because  the  mode  of  using  the  property  is  restricted, 
that  therefore  it  is  not  the  subject  of  alienation.  The  right  to 
bury,  or  permit  others  to  bury,  belongs  to  the  parson,  inde- 
pendently of  the  ordinary  and  churchwardens.  Frances  v.  Ley  A 
To  this  right  the  alienee  of  the  soil  in  the  body  of  the  church 
would  be  entitled ;  and  if  such  alienee  had  obtained  from  the 
ordinary  a  faculty  to  sit  in  a  seat  placed  thereon,  he  surely 
might  maintain  an  action  of  trespass  for  a  disturbance.  There 
is  however  a  material  distinction  between  the  body  of  the  church 
and  the  chancel.  Corven's  case,!  Husseyy.  Leighton^X  Dawney 
V.  Dee,  §  Crook  v.  Sampson,  ||  Frances  v.  Ley,^  and  Barrow  v. 
KeenA^  are  authorities  to  shew  that  the  aisles  (which  may  be 
considered  as  small  chancels)  are  distinguishable  from  the  body 
of  the  church,  and  that  there  at  least  a  man  may  prescribe  for 
a  seat ;  and  all  these  cases  proceed  upon  the  ground  that  the 
ordinary  has  no  jurisdiction  there.  In  Buxton  v.  Bateman  1 1  it 
is  said,  that  unless  a  seat  be  in  the  body  of  the  church,  the 
ordinary  has  nothing  to  do  with  it ;  and  that  for  the  seats  in  the 
body  of  the  church,  it  should  be  intended  that  the  patron  at  the 
consecration  of  the  church,  resigned  them  to  the  ordinary  : 
*and  this  case  proceeded  upon  the  distinction  between  the  body  [  *608  ] 
of  the  church  and  the  chancel,  and  therefore  is  a  very  strong 
authority  to  shew  that  the  power  of  the  ordinary  extends  only 
to  the  body  of  the  church  and  not  to.  the  chancel.  And  although 
the  parson  is  seised  of  the  freehold  of  the  church  as  well  as  of 
the  chancel,  still  in  the  latter  he  has  a  freehold  of  a  different 

t  2  Oro.  367.  f  2  Oro.  366. 

t  12  Coke,  105.  ft  1  Sid.  361. 

S  2  BoU.  Bep.  139;  Oio.  Jao.  604.  }}  1  Sid.  SS. 

tl  2  Keble,  92. 
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Clxftobd  and  more  beneficial  description ;  in  the  body,  the  freehold  is 
wioKs.  vested  in  him  for  the  benefit  of  the  parishioners,  to  be  taken  at 
the  distribution  of  the  ordinary,  as  to  the  pews  there  placed. 
The  parson  alone,  therefore,  cannot  confer  a  complete  title  in 
the  body  of  the  church,  but  Lord  Coke  f  says,  *'  that  for  the 
body  of  the  church  the  ordinary  is  to  place  and  displace ;  in  the 
chancel  the  freehold  is  in  the  parson,  and  is  parcel  of  his  glebe." 
In  the  chancel,  therefore,  the  ordinary  having  no  control,  the 
parson  alone  may  make  a  complete  title  to  and  grant  the  soil, 
and  his  grantee  consequently  cannot  be  interrupted  by  the 
churchwardens  or  the  ordinary:  and  it  is  reasonable  that  he 
should  have  a  larger  interest  in  the  chancel,  than  in  the  body  of 
the  church,  for  by  the  common  law,  the  burden  of  repairing 
the  latter  rests  upon  the  parishioners,  but  that  of  repairing  the 
former,  upon  the  parson ;  nor  is  any  inconvenience  likely  to 
result  from  holding  that  the  lay  impropriator  may  alien  his 
interest,  for  his  alienee  cannot  claim  to  use  it  for  all  purposes 
indiscriminately,  but  only  for  spiritual  purposes,  viz.  for  seats 
and  for  burial,  that  is  for  the  same  purposes  to  which  it  would 
have  been  applicable  while  it  continued  in  the  hands  of  the  lay 
[  *604  ]  impropriator ;  *and  there  is  no  reason  to  suppose  the  property 
is  more  likely  to  be  abused  in  the  hands  of  the  lay  alienee  than 
of  the  lay  grantor :  and  he  cited  an  anonymous  case  I  and 
Walv;yn  v.  Aubery,^  to  shew  that  the  same  remedies  might 
be  had  against  either;  and  that  the  profits  of  a  rectory 
impropriate  are  not  subject  to  sequestration :  parts  may  be 
detached  by  grant  from  a  lay  rectory,  as  the  tithes  or  a  part  of 
the  tithes. 

Campbellf  contra  : 

The  feoffinent  in  this  case  does  not  convey  to  the  grantee  any 
interest  that  will  enable  him  to  maintain  trespass.  It  is  clear 
that  trespass  will  not  lie  for  breaking  and  entering  a  pew  in  the 
nave  of  the  church,  and  there  is  no  distinction  between  the  nave 
and  the  chancel,  except  that  in  the  latter,  the  parson  or  rector 
impropriate  is  entitled  to  the  chief  seat.     And  the  dictum  cited 

t  Brownlow   and   GoldBborough,         X  Anon,  oaae,  2  Tentr.  35. 
Bep.  45.  S  Walwifn  y.  Aubefy,  2  Mod.  257. 
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from  RoUe's  Reports  is  explained  by  the  report  of  the  same  case  Clifpom) 
in  Croke,t  from  which  it  appears,  that  the  pew  there  was  in  an  wic'kb. 
aisle.  Now  it  is  laid  down  in  Gibson's  Codex, |  ''that  an  aisle 
of  a  church,  which  has  time  out  of  mind  belonged  to  a  particular 
house,  and  been  maintained  and  repaired  by  the  owner  of  that 
house,  is  part  of  his  frank  tenement ;  and  the  ordinary  cannot 
dispose  of  it,  or  intermeddle  in  it :  and  the  reason  is,  because 
the  law  in  that  case  presumes  that  the  aisle  was  erected  by  his 
ancestors,  or  those  whose  estate  he  hath,  and  is  thereupon 
particularly  appropriated  to  their  house."  But  this  reason  does 
not  apply  to  the  chancel,  and  therefore  the  dictum  cited,  is  not 
in  point ;  but  the  policy  of  the  law  is,  *that  the  seats  should  [  ^^^s  ] 
be  reserved  for  the  use  of  the  parishioners,  and  not  of  strangers. 
Now  if  the  rector  had  the  power  of  alienating,  he  might  alienate 
the  whole  or  a  part  to  the  inhabitants  of  a  different  parish ; 
and  parishioners  might  thence  be  excluded  from  the  chancel, 
and  perhaps  ultimately,  from  the  increase  of  population,  wholly 
deprived  of  their  right  of  sitting  in  the  church.  Such  a  right 
as  is  contended  for,  therefore,  is  obviously  against  the  policy  of 
the  law ;  but  in  Gibson's  Codex  §  it  is  said,  ''  that  seats  in  the 
chancel,  are  in  the  disposition  of  the  ordinary,  in  like  manner 
as  those  in  the  body  of  the  church ;  which  need  only  be  men- 
tioned because  there  can  be  no  real  ground  for  exempting  it 
from  the  power  of  the  ordinary,  since  the  freehold  of  the  church 
is  as  much  in  the  parson  as  the  freehold  of  the  chancel :  but 
this  hinders  not  the  authority  of  the  ordinary  in  the  church, 
and  therefore  not  in  the  chancel."  And  in  Griffith  v.  Mathew8,\\ 
BuLLEB,  J.  says,  that  a  faculty  might  be  presumed  to  build  a 
pew  in  the  chancel,  from  whence  it  clearly  appears  to  have 
been  the  opinion  of  that  learned  Judge,  that  the  ordinary  had 
jurisdiction  over  the  chancel.  He  was  then  stopped  by  the 
Court. 

Lord  Ellenbobough,  Ch.  J. : 

I  am  of  opinion  that  the  plaintiff  in  this  case  is  not  entitled 
to  recover.    This  is  a  grant  made  to  him  and  his  heirs  of  a  part 

t  Cro.  Jac.  604.  §  224. 

t  221.  II  2  E.  R.  598  (5  T.  R.  298). 

B.B. — ^VOIi.  XJX.  B   B 
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Gliffobd  of  the  chancel,  not  as  a  chancel,  or  for  the  purpose  of  being 
WioKs.  us^  CIS  such,  but  generally,  and  without  any  guard  or  restraint. 
If  the  rector  might  convey  in  this  way  to  one  person,  he  might 
[  *506  ]  do  so  to  forty  or  fifty  different  ^individuals,  and  by  his  so  doing 
the  parish  might  be  put  to  great  inconvenience :  it  might  even 
enable  him  wholly  to  desecrate  this  part  of  the  church,  where 
particular  parts  of  the  service  are  required  to  be  performed. 
Whilst  it  remains  in  the  hands  of  the  rector,  it  is  under  regu- 
lation and  restraint;  but  in  the  hands  of  his  grantee,  that 
restraint  ceases.  Now  can  it  be  contended  that  any  part  of  the 
patrimony  of  the  church  can  be  so  separated  from  it,  as  to 
deprive  succeeding  rectors  of  their  rights  ?  Is  it  not  the  duty  of 
the  rector  to  retain  such  a  power  over  the  chancel  as  to  enable 
him  to  see  that  it  is  applied  to  the  purpose  for  which  it  was 
originally  built  ?  Without  entering,  therefore,  into  the  question, 
whether  the  ordinary  in  this  case  has  a  paramount  authority, 
so  as  to  render  his  consent  necessary,  it  seems  sufficient  to  say 
that  it  is  inconsistent  either  with  his  duty  or  that  of  the  rector, 
to  alienate  any  part  of  the  chancel  in  the  manner  done  by  this 
grant. 

Baylbt,  J. : 

The  general  rule  is,  that  the  rector  is  entitled  to  the  principal 
pew  in  the  chancel ;  but  that  the  ordinary  may  grant  permission 
to  other  persons  to  have  pews  there.  If  this  grant,  however, 
were  good,  it  would  take  the  chancel  entirely  out  of  the 
jurisdiction  of  the  ordinary.  There  is  no  instance  of  a  right 
like  this  being  in  the  rector  or  his  alienee.  This  is  a  feoffinent 
to  the  party  and  his  heirs ;  and  it  is  not  necessary  that  they 
should  be  resident  in  the  parish.  Now  if  a  part  of  the  chancel 
may  be  granted  away  in  this  manner,  there  is  no  reason  why 
the  whole  may  not ;  and  thus  the  chancel  might  be  filled 
with  seats  which  might  descend  to  strangers,  and  so  the 
[  *607  ]  parishioners  *might  be  wholly  excluded.  This  would  be  a 
great  inconvenience.  The  policy  of  the  law  plainly  is,  that 
the  whole  right  shall  be  kept  entire  in  the  rector.  I  am 
therefore  of  opinion  that  the  plaintiff  cannot  maintain  this 
action. 
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Abbott,  J. :  Clifford 

V, 

I  am  of  opinion  that  this  grant  is  void :  it  is  made  to  the  Wioko. 
party  and  his  heirs,  and  if  good  as  to  one  part  of  the  chancel, 
would  be  good  as  to  the  whole ;  and  this  inconvenience  would 
then  follow,  that  persons  not  inhabitants  might,  to  the  exclusion 
of  the  parishioners,  have  the  sole  right  of  seat  and  sepulture 
there.  It  is  laid  down,  that  the  ordinary  cannot  grant  a  seat  in 
the  body  of  the  church  to  a  man  and  his  heirs,  without  annexing 
it  to  some  particular  messuage :  and  the  same  argument  db 
inconvenienti  applies  to  the  case  of  a  seat  in  the  chancel.  With- 
out, therefore,  entering  into  the  question,  whether  the  rector  or 
the  ordinary  has  in  this  case  the  paramount  right,  I  am  of 
opinion,  that  the  rector  cannot  make  a  grant  like  this,  incon- 
sistent with  the  right  of  the  parish ;  nor  can  he  deprive  suc- 
ceeding rectors  of  the  power  of  disposing  of  the  rights  of  seat 
and  sepulture  to  future  inhabitants  of  the  parish ;  for  the  right 
of  the  rector  must  in  this  respect  be  subject  to  the  same  restric- 
tions as  that  of  the  ordinary. 

HOLBOTD,  J. : 

It  seems  to  me  that  no  part  of  the  chancel  can  be  separated 
from  the  rectory.  The  rector  has  the  freehold  in  the  chancel  in 
the  same  manner  as  he  has  in  the  church  and  the  churchyard. 
Previously  to  the  Act  for  the  dissolution  of  the  monasteries,  he 
could  not  have  alienated  any  part  of  these  without  the  ^consent  [  *508  ] 
of  the  ordinary.  In  that  Act!  there  is  a  clause  introduced, 
saving  *^  to  all  and  every  person  and  persons,  bodies  politick, 
&c.y  other  than  the  abbots,  &c.,  all  such  right,  title,  claim,  and 
interest,  &c.  which  they  had  before  that  Act  passed."  This 
saving  leaves  the  right  as  it  existed  before;  and  the  chancel, 
therefore,  is  still  inalienable  by  the  rector.  It  would  be  pro- 
ductive of  great  inconvenience,  and  inconsistent  with  the  nature 
of  such  property,  if  we  were  to  hold  that  a  grant  of  this  sort 
could  be  valid  in  law. 

Judgment  for  defendant, 

t  31  Hen.  Vm.  c.  13,  a.  4. 

B  B  2 
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1818.  BECKWITH,   Clerk,   v.  HARDING. 

(1  Bam.  &  Aid.  508-^18.) 

*-        ^  A  custom  for  the  churchwardens  of  a  parish  to  set  up  monuments, 

&c.  in  a  church  without  the  consent  of  either  the  rector  or  ordinary,  is 
illegal. 

Tbbbpasb,  for  breaking  and  entering  a  messuage  of  plaintiff, 
to  wit,  the  parish  church  of  the  parish  of  8t.  Alban,  Wood  Street, 
in  London,  whereof  plaintiff  was  and  is  rector,  situate  in  the 
ward  of  Gripplegate  Within,  and  in  the  said  parish  of  St.  Alban, 
Wood  Street,  and  breaking  down  and  damaging  the  walls 
thereof,  and  erecting  a  tablet  therein.  Flea,  1st,  Not  guilty. 
2ndly,  Justification,  as  the  servant  and  by  the  command  of 
the  churchwardens  of  the  said  parish,  under  an  alleged  imme- 
morial custom  within  the  said  parish  for  the  churchwardens 
thereof  to  erect  tablets,  &c.  to  the  memory  of  deceased  persons 
buried  in  the  said  church,  at  their  pleasure,  the  leave  of  the 
ordinary  for  that  purpose  having  been  first  obtained :  with  an 
averment,  that  the  churchwardens  aforesaid,  before  the  time 
when,  &c.  procured  the  liberty  and  consent  of  the  ordinary  to 
[  *609  ]  erect  *the  tablet  in  question  in  the  said  church ;  which  averment 
was  traversed  in  the  replication  to  that  plea,  and  issue  was 
taken  and  joined  thereon.  The  Brd  plea.  Like  justification, 
under  an  immemorial  custom  stated  as  follows : — *'  That  within 
the  said  parish  of  St.  Alban,  Wood  Street,  in  which,  &c.  there 
now  is,  and  at  the  time  when,  &c.,  was,  and  from  time  whereof 
the  memory  of  man  is  not  to  the  contrary  hath  been,  a  certain 
ancient  and  laudable  custom  there  used  and  approved  of,  that  is 
to  say,  that  the  churchwardens  for  the  said  parish,  for  the  time 
being,  from  time  whereof  the  memory  of  man  is  not  to  the 
contrary,  have  had,  and  have  been  used  accustomed  to  have, 
and  of  right  ought  to  have  had,  and  still  of  right  ought  to  have, 
full  and  free  right  and  authority  to  enter  into  and  upon  the  said 
messuage  in  which,  &c.  in  the  said  declaration  mentioned,  and 
there  to  erect,  place,  fix,  and  set  up  monuments,  tablets,  tomb- 
stones, and  grave-stones,  to  the  memory  of  deceased  persons 
buried  in  the  said  last-mentioned  messuage,  in  which,  &c.  every 
year,  at  all  times  of  the  year,  at  the  free  will  and  pleasure  of 
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sach  churchwardens."     The  replication  traversed  this  custom ;    Bbckwith 
on  which  traverse  issue  was  taken  and  joined.    This  cause  came    habdoto. 
on  to  be  tried  before  the  Bight  Hon.  Lord  EUenborough,  at  the 
sittings  held  at  Guildhall,  London,  when  a  verdict  was  found  for 
the  plainti£f,  damages  1«.,  costs  40«.  subject  to  the  opinion  of  the 
Court  on  the  following  case : — 

The  above-mentioned  parish  church  of  St.  Alban,  Wood  Street, 
and  the  parish  of  St.  Olave,  Silver  Street,  were  united  in  one 
parish,  and  the  church  theretofore  belonging  to  the  said  parish 
of  St.  Alban,  Wood  Street,  became  the  parish  church  of  the  said 
united  parishes  by  *stat.  22  Car.  II.  c.  11,  s.  68.  The  plaintiff  [  'BIO  1 
being  rector  of  these  united  parishes,  the  defendant,  without  the 
consent  and  against  the  will  and  remonstrance  of  the  plaintiff, 
erected  the  tablet  in  question  against  the  north  wall  of  the  said 
parish  church,  under  the  directions  of  the  churchwardens  of 
those  parishes,  they  being  present,  and  insisting  upon  their 
right  to  put  it  up  there.  The  tablet  was  put  up  in  the  body  of 
the  church  (not  in  the  chancel),  to  the  memory  of  an  inhabitant 
of  the  said  parish  of  St.  Alban,  Wood  Street,  who  died  in  that 
parish,  and  was  buried  in  the  body  of  the  said  church.  It  pro- 
jeeted  only  about  an  inch  and  a  half  from  the  wall,  was  no 
obstruction  or  inconvenience,  was  neat,  and  rather  ornamental, 
and  contained  not  anything  in  its  inscription  that  was  offensive 
or  improper.  It  was  so  put  up,  however,  without  any  licence 
having  been  obtained  from  the  ordinary.  The  ancient  custom 
of  the  parish  of  St.  Alban,  Wood  Street  aforesaid,  always  previous 
and  up  to  the  time  of  the  aforesaid  union,  and  the  usage  that 
has  prevailed  ever  since  in  these  united  parishes  upon  the  proof 
appears  to  be  as  follows :  The  parishioners  have  always  been  at 
the  expense  of  the  repairs  of  the  chancel,  as  well  as  the  body  of 
the  church.  There  is  a  vault  under  the  altar,  and  under  part  of 
the  chancel,  wherein  the  rector  has  had  and  exercised  the  sole 
right  of  permitting  persons  to  be  buried,  and  has  received  to  his 
own  use  all  sums  of  money  that  have  been  paid  for  such  per- 
mission and  burial  there,  without  any  sum  of  money  being 
received  for  the  same  by  the  churchwardens,  and  without  their 
interference  in  any  respect.  The  orders  for  burying,  either  in 
the  rest  of  the  chancel  or  in  the  body  of  the  church,  have  always 
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beckwith  been  given  by  the  churchwardens,  and  the  money  paid  for 
Harding,  breaking  *the  ground  either  on  such  burials,  or  on  burials  in  the 
[  #511  ]  churchyard,  has  always  been  paid  to  the  churchwardens,  to  the 
use  of  the  parishioners.  The  applications  for  vaults,  and  for 
permission  to  put  up  monuments,  tablets,  tombstones,  and 
gravestones,  either  in  the  church,  chancel,  or  churchyard, 
have  uniformly  been  made  to  the  churchwardens,  and  the  sums 
of  money  paid  for  the  same  have  constantly  been  received  by  or 
on  behalf  of  the  churchwardens,  for  the  use  of  the  parishioners ; 
and  in  some  instances  as  large  a  sum  as  901.  has  been  required 
and  received  by  them  for  granting  such  a  permission  in  the 
church.  There  was  no  evidence  of  any  application  to  or  inter- 
ference by  the  rector  on  any  such  occasion. 

[The  case  then  proceeded  to  give  particulars  of  the  fees  for 
burials  in  the  church  or  churchyard  respectively,  which  were 
according  to  a  fixed  scale  of  charges.] 

[  ^14  ]  The  parish  (it  was  admitted)  have  paid  SOs.  a  year  for  100 

years  to  the  rector  for  the  time  being,  for  a  small  piece  of  ground 
in  the  churchyard  adjoining  to  the  rector's  vault  in  the  chancel, 
and  have  received  the  fees  for  burials  there.  No  evidence  was 
given  as  to  any  licences  being  given  by  the  ordinary,  or  as  to 
any  objections  or  obstructions  having  been  heretofore  made  to 
the  putting  up  of  any  monuments,  tablets,  tombstones,  or  grave- 
stones, or  to  any  inscriptions  thereon,  for  want  of  such  licence ; 
but  application  was  made  by  the  churchwardens  of  the  above 
united  parishes,  to  the  Bishop  of  London,  for  a  faculty  to  remove 
the  vestry-room  on  repairing  the  church ;  when  leave  was  given, 
on  producing  a  certificate  of  the  consent  of  the  rector  on 
4th  June,  1812,  to  erect  it  in  the  north-east  comer  of  the  church. 
The  application  was  first  made  without  the  rector's  consent, 
when  the  Court  refused  to  grant  it  for  want  of  his  consent; 
upon  which  the  churchwardens  obtained  his  consent,  and  then 
the  faculty  was  granted.  Evidence  hath  been  received  on  both 
sides  as  to  the  usages  in  these  respects  that  have  prevailed  in 
the  different  parishes  of  the  city  of  London,  for  the  purpose  of 
ascertaining  if  there  was  any  uniform  custom  or  usage  through- 
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out  London  or  not,  in  order  that  the  result  of  that  proof  might    beokwith 
be  stated  for  the  consideration  of  the  Court,  in  case  it  should    hamIikg. 
turn  out  to  be  such  as  the  Court  shall  think  can  legally  be  taken 
into  their  consideration  in  this  case.     The  result  is,  that  there 
is  no  such  uniform  custom  or  usage,  except  that  in  all  the 
parishes  of  which  evidence  hath  been  given  of  the  custom  for 
the  repair  of  the  parish  churches,   the  custom  *is  that  the      ['^is] 
parishioners  repair  the  chancel  as  well  as  the  body  of  the 
church ;  and  except  too,  that  the  custom  appears  to  be  in  like 
•  manner  uniform,  without  any  proof  to  the  contrary,  in  this,  that 
the  fees  for  breaking  the  ground  for  burial  in  the  body  of  the 
church  and  in  the  churchyard  are  paid  to  the  churchwardens : 
but  in  the  rest  of  the  above  respects  the  customs  vary.    In  some 
of  the  parishes  the  custom  agrees  entirely  with  that  of  St. 
Alban,  Wood  Street,  in  all  the  above  respects.    In  others  it 
varies  only  in  this,  that  the  parson's  right  is  not  confined  to  a 
particular  vault,  but  extends  throughout  the  chancel,  and  also 
extends  to  his  permitting  the  putting  up  the  monuments,  tablets, 
tkc.  and  their  inscriptions,  in  the  chancel,  in  exclusion  of  the 
churchwardens.    In  others,  though  the  churchwardens  have  the 
ordering  and  the  emoluments  of  the  ground  for  burial  in  the 
church  and  in  the  churchyard,  yet  not  so  as  to  putting  up  the 
monuments,  &c.  or  inscriptions,  which  right  belongs  to  and  is 
exercised  by  the  parson.    And  in  others,  the  ordering  and 
emoluments  of  putting  up  the  monuments,  &c.  and  inscriptions 
in  the  church  and  churchyard,  are  enjoyed  both  by  the  parson 
and  the  churchwardens,  each  of  those  parties  receiving  fees 
according  to  their  respective  agreements  with  the  parties. 

[After  argument :] 

Lord  Ellbnborough,  Ch.  J. :  [  517  ] 

There  is  nothing  in  this  case  to  take  the  freehold  out  of  the 
rector,  who  is  the  plaintiff.  He  has  the  full  and  entire  posses- 
sion of  it  by  his  induction ;  and  the  facts  stated  in  the  case  are 
not  sufficient  to  divest  him  of  it.  Then  there  is  a  custom  claimed 
for  the  churchwardens  to  fix  in  the  church  any  monument, 
tablet,  or  inscription,  however  improper,  without  any  ecclesiastical 
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Bbokwith  control  whatever.  Now  aBsoming  that  a  custom  for  the  church- 
Habdino.  wardens  to  set  up  monuments  in  the  church  without  the  leave 
of  the  parson  might  be  good,  it  is  at  any  rate  too  large  a  pro- 
position to  contend  for,  that  without  either  the  consent  of  the 
rector  or  that  of  their  common  ecclesiastical  superior  they  may 
put  up  any  thing,  however  unseemly.  That  would  in  effect  be 
[  •SIS  ]  entirely  to  secularize  the  church.  *If  the  custom  claimed  was 
for  the  churchwardens  to  set  up  monuments  with  the  leave  of 
the  ordinary,  the  case  might  perhaps  have  been  diCerent.  I  am 
therefore  of  opinion  that  the  custom  claimed  in  the  third  plea  is 
too  large,  and  cannot  be  supported. 

Batlbt,  J. : 

The  freehold  of  the  church  is  clearly  in  the  rector,  and  not 
in  the  churchwardens ;  and  the  custom  claimed  is  against  the 
general  rule  of  law,  which  requires  the  ccmsent  of  the  ordinary, 
and  is  therefore  bad. 

Abbott  and  Holboyd,  JJ.,  concurred. 

Judgment  for  plaintiff. 


1818,  THE  KING  V.   GOKDON. 

^P^^'  (1  Bam.  &  Aid.  624—528.) 

[  524  ]  Where  a  pariflh  contained  witliin  itself  a  borough  not  oo-extensiTe 

with  it,  and  the  mayor  of  the  borough,  on  a  return  to  a  mandamns  for 
allowing  a  poor  rate  made  by  the  churchwardens  and  oyerseers  of  the 
whole  parish,  stated  a  custom  which  had  existed  since  the  43  Eliz.  c.  2  of 
appointing  separate  churchwardens  and  oyerseers,  and  of  making 
separate  rates  for  the  borough  and  for  those  parts  of  the  parish  which 
lay  without  the  borough ;  it  was  holden  that  such  custom  was  inyalid, 
and  the  return  was  quashed  accordingly. 

A  MANDAMUS  had  issued^  on  the  application  of  the  church- 
wardens and  overseers  of  the  parish  of  Wotton  Basset,  in  the 
county  of  Wilts,  commanding  Alexander  Gordon,  mayor  of  the 
borough  of  Wotton  Basset,  and  also  a  justice  of  the  peace  within 
the  borough,  to  allow,  confirm,  and  sign  a  rate  or  assessment 
t  •626  ]      made  by  the  churchwardens  and  overseers  of  the  parish  *for  the 
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relief  of  the  poor  of  the  parish  (the  borough  lying  within  and  Thb  king 
being  part  and  parcel  of  the  parish),  and  which  rate  had  been  qordon. 
allowed  by  two  justices  of  the  peace  for  the  county,  as  to  so 
much  as  respected  that  part  of  the  parish  which  lies  without 
the  borough,  and  which  had  been  tendered  to  the  defendant,  as 
such  mayor  and  justice,  to  be  by  him,  confirmed,  allowed,  and 
signed,  as  far  as  related  to  the  borough,  and  which  he  had 
refused  to  do.  To  which  mandamus  the  following  return  was 
made :  That  the  borough  of  Wotton  Basset  is  an  ancient  borough, 
consisting  of  a  mayor,  two  aldermen,  and  twelve  capital  bur- 
gesses, and  that  the  mayor  and  two  aldermen  are  justices  of  the 
peace  within  the  same ;  that  the  borough  lies  within  and  is  part 
and  parcel  of  the  parish  of  Wotton  Basset,  and  that  the  rest  of 
the  parish  is  not  nor  ever  was  within  the  borough  or  its  liberties ; 
that  the  whole  parish  of  Wotton  Basset  lies  within  the  division 
or  hundred  of  Eingsbridge ;  that  the  mayor  and  aldermen  of  the 
borough  ever  since  the  48  Eliz.  have  been  accustomed  to  appoint 
the  overseers  of  that  part  of  the  parish  lying  within  its  liberties 
to  act  for  the  borough,  and  that  the  justices  of  the  county  acting 
for  the  division  of  Eingsbr'.dge  have  always  appointed  the  over- 
seers of  the  poor  for  that  part  of  the  parish  lying  without  the 
borough,  and  that  these  latter  overseers  have  always  been  accus- 
tomed to  make  separate  rates  and  assessments  for  the  relief  of 
the  poor  of  that  part  of  the  parish  lying  without  the  borough, 
and  the  overseers  for  the  borough  to  make  separate  rates  also 
for  the  relief  of  the  poor  of  the  part  of  the  parish  lying  within 
the  borough.  The  return  then  stated,  that  the  defendant  was 
mayor  of,  and  one  of  the  justices  of  the  peace  for  the  borough, 
but  not  for  the  county,  and  that  *the  rate  in  question  was  made  [  *526  ] 
by  the  churchwardens  of  the  parish,  and  by  the  overseers  of  the 
poor  appointed  by  the  justices  of  the  county  for  that  part  of  the 
parish  lying  without  the  borough,  and  that  the  rate  was  made 
by  them  only,  and  for  the  relief  of  the  whole  of  the  poor  of  the 
parish  to  be  levied  on  the  whole  of  the  inhabitants ;  and  that 
certain  persons  therein  mentioned  were,  before  the  making  of 
the  rate  in  question,  overseers  of  the  poor  of  the  borough,  and 
as  such  had  tendered  to  the  defendant,  a  rate  duly  made  by 
them,  as  such  overseers,  for  the  relief  of  the  poor  of  that  part  of 
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The  Knio    the  parish  lying  within  the  borough  ;  that  he  had  allowed  and 

Gordon,      confirmed  that  rate,  which  was  published  and  collected  from  that 

part  of  the  parish  lying  within  the  borough,  and  applied  towards 

the  relief  of  the  poor  there.    And  that  for  these  reasons  he  had 

not  allowed  and  confirmed  the  rate  in  question. 

Casberd,  who  objected  to  this  return,  was  stopped  by  the 
OouBT,  who  called  on 

Richardson  t  to  support  it : 

He  contended  that  the  return  was  good,  inasmuch  as  the 
churchwardens  and  overseers  of  the  borough  were  justified  in 
making  a  separate  rate  for  that  part  of  the  parish  lying  within 
the  borough.  By  the  stat.  48  Eliz.  c.  2,  s.  1,  the  overseers  and 
churchwardens  of  the  parish  are  to  make  the  rates  upon  the 
parish ;  and  the  case  where  a  town  corporate  is  co-extensive  with 
the  parish  is  provided  for  by  the  8th  section.  The  present  case 
is  expressly  within  the  9th  section,  which  enacts,  ''  that  if  the 
[  •627  ]  parish  *lie  partly  within  the  liberties  of  any  town  corporate  and 
partly  without,  that  then,  as  well  the  justices  of  peace  for  every 
county,  as  also  the  head  officers  of  such  city,  town,  or  place 
corporate  shall  deal  and  intermeddle  only  in  so  much  of  the  said 
parish  as  lieth  within  their  liberties,  and  not  any  further ;  and 
every  of  them  respectively  within  their  several  limits,  wards,  and 
jurisdictions,  to  execute  the  ordinances  before  mentioned  con- 
cerning the  nomination  of  overseers,  the  consent  to  binding 
apprentices,  the  giving  warrant  to  levy  taxations  unpaid,  the 
taking  account  of  churchwardens  and  overseers,  and  the  com- 
mitting to  prison  such  as  refuse  to  account,  or  deny  to  pay  the 
arrearages  due  upon  their  accounts."  The  magistrates,  there- 
fore, are  to  act  in  virtue  of  the  provisions  of  this  section  in  their 
respective  jurisdictions  only.  The  magistrates  of  the  county, 
therefore,  could  not  appoint  overseers  for  the  borough ;  and  it 
follows,  that  those  overseers  cannot  make  a  rate  upon  the 
inhabitants  of  the  borough.    The  rate  then  is  not  valid,  and  the 

t  At  the  close  of  R%chaTdwa*B  Lord  Ellenbobouqh  said  that  it 
argument  Mtrewdher^  who  was  with  was  the  practioe  to  hear  one  counael 
him,  rose  to  address  the  Court;  but      only  on  a  Fetom  to  a  mandamus. 
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Court  will  not,  therefore,  grant  a  mandamus  to  allow  it.    The    Ths  king 
return  states,  that  this  has  been  the  usage  ever  since  the  statute     oobdon. 
of  Eliz. ;  and  it  is  important  that  the  rights  and  privileges  of  the 
borough  should  be  preserved.    In  R.  v.  HoUister,  reported  by 
the  name  of  R.  v.  Fo%,  t  the  Court  allowed  a  return  exactly 
similar  to  the  present. 

LoBD  Ellbnbobough,  Ch.  J. : 

The  9th  section  of  the  48rd  of  Elizabeth  specifies  and  enume- 
rates many  acts  that  may  be  done  separately,  where  a  parish  is 
partly  within  a  town  corporate  and  partly  without ;  but  it  *does  [  ^628  ] 
not  mention  the  act  of  making  rates.  Now  this  of  itself  affords 
a  very  strong  presumption  that  the  Legislature  contemplated 
the  making  of  one  entire  rate  for  the  parish ;  and  besides,  that 
section,  after  directing  in  what  way  the  churchwardens  and 
overseers  are  to  be  appointed,  enacts  expressly  that  they  shall 
without  dividing  themselves  execute  their  office  in  all  places 
within  the  said  parish.  That  shews  distinctly  that  one  rate  only 
for  the  whole  parish  must  be  made,  and  prohibits  the  making  of 
separate  rates  by  the  separate  bodies  of  churchwardens  and  over- 
seers as  has  been,  according  to  the  custom  stated  in  this  return, 
done  within  this  borough.  Notwithstanding,  therefore,  the  case 
cited,  I  think  that  this  return  to  the  mandamus  is  bad,  and  that 
it  must  be  quashed. 

Return  quashed, 
t  1  Bott.  78. 
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[  660] 


1818.         DOEy   ON  THE  Demise  of  BEACH  akd  Others,   v. 

The  EAEL  OF  JERSEY. 

(1  Bam.  &  Aid.  550—659 ;  in  H.  L.  3  B.  &  0.  870.) 

Devise  of  all  my  Briton  Ferry  estate,  and  all  the  land,  &c.  of  which 
it  oonsiBts;  and  then  all  my  P.  L.  estate,  which,  as  well  as  my  B.  F. 
estate,  lies  in  the  county  of  G. : — Held,  by  the  Eing*s  Bench,  that  the 
former  devise  was  not  confined  to  lands  in  the  county  of  G.,  but 
extended  to  all  that  was  usually  known  by  the  name  of  the  B.  F. 
estate;  although  part  of  devisor's  estate  was  situate  in  the  parish  of 
B.  F.  in  the  counly  of  G. 


In  the  House  of  Lords,  a  venire  de  novo  awarded,  upon  the  opinion  of 
the  Judges,  that  "my  Briton  Ferry  estate *'  denoted  an  estate  known  to 
the  testatrix  by  this  name,  and  not  an  estate  locally  situate  in  a  parish 
or  township  of  Briton  Ferry.  That  the  question  arising  upon  any  par- 
ticular tenement  was  a  question  of  parcel  or  no  parcel,  and  that  the 
books  of  former  stewards  and  parol  evidence  of  reputation  should  have 
been  received  on  it  And  that  it  did  not  sufficiently  appear  by  the 
special  verdict  that  the  property  was  known  to  the  teHatrix,  at  the  time 
of  making  the  will,  by  the  name  in  question. 

EjECTMBNTy  to  recover  lands  in  the  county  of  Brecon.  The 
demise  upon  which  the  plaintiff  sought  to  recover,  was  that  of 
Christopher  Bice  Mansel  Talbot.  The  cause  was  tried  at  the 
Herefordshire  Spring  Assizes,  1817,  when  the  jury  found  a  special 
verdict,  which  stated  the  will  of  Bussy  Lord  Mansel,  and  deeds 
of  lease  and  release,  executed  upon  the  marriage  of  his  daughter 
Louisa  Barbara,  with  George  Yenables  Vernon,  with  certain 
schedules  thereto  annexed,  purporting  to  contain  a  particular 
account  of  the  several  parishes  and  tenements  comprehended  in 
the  estate  of  the  late  Bussy  Lord  Mansel.  Under  the  head  of 
the  Brecon  estates,  was  a  parish  called  Llywell,  which  contained 
the  messuage  and  tenement  in  question ;  and  under  the  head  of 
Glamorganshire  estates  was  a  parish  called  Briton  Ferry.  The 
special  verdict  then  set  forth  the  will  of  Louisa  Barbara  Yemon 
as  follows,  after  reciting  the  power  reserved  to  her  by  her 
marriage  settlement.  ''  First,  I  give,  devise,  limit,  and  appoint, 
subject  to  the  estate  for  life  of  my  said  husband  therein,  all 
that  my  Briton  Ferry  estate,  with  all  the  manors,  advowsons, 
[  *66i  ]      ^messuages,  buildings,   lands,  tenements,   and  hereditaments 
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thereto  belonging,  or  of  which  the  same  consists,  with  the  dob 
appurtenances,  unto  Thomas  Earl  of  Clarendon  for  his  life  the  Earl  of 
(my  uncle),  and  after  his  decease  to  the  second  son  of  George  J"^®^- 
Bussy  Yilliers,  Earl  of  Jersey,  and  his  heirs,  taking  upon  them 
the  surname  of  Mansel,  and  endeavouring  to  obtain  that  peerage." 
The  testatrix  then  charged  the  estate  with  the  payment  of  certain 
legacies  and  annuities ;  after  which,  in  a  subsequent  part  of  the 
will,  she  added,  '*  Also  I  give  and  devise  my  Penlline  Castle 
estate,  which  as  well  as  my  Briton  Ferry  estate,  is  situate,  lying 
and  being  in  the  county  of  Glamorgan  in  the  principality  of 
Wales,  with  all  the  rranors,  &c.,  thereto  belonging,  or  now  there- 
with enjoyed,  unto  Mrs.  Emily  Gwinnet,  spinster,  of  Cothell  in 
Glamorganshire,  at  her  disposal  after  her  decease,  and  likewise 
to  her  heirs  for  ever,  for  her  friendly  attention  to  me  in  all  my 
troubles,  with  this  request,  that  she  would  add  to  the  castle  and 
reside  there  mostly  in  summer.  Also  I  give  and  devise  my 
Sussex  estates  called  Newick  Park,  with  all  the  manors,  advow- 
Bons,  messuages,  lands,  farms,  tenements,  and  hereditaments 
both  freehold  and  copyhold  thereto  belonging,  or  now  held  and 
enjoyed  therewith,  unto  my  dear  friend  Lady  Fortescue  for  life, 
requesting  her  to  keep  it,  and  reside  there  for  a  time.  Then  I 
bequeath  it  to  her  youngest  son  Matthew  Fortescue,  his  heirs 
and  assip[ns  for  ever."  The  testatrix  then  bequeathed  her 
personal  estate  to  the  Earl  of  Clarendon,  after  the  payment  of 
several  legacies.  The  special  verdict  then  stated  a  codicil  of  the 
20th  August,  1808,  in  which  the  testatrix  stated,  ''  the  reason  of 
my  taking  but  little  notice  of  my  relations  is,  that  they  never 
♦thought  fit  to  assist  me  in  my  troubles,  or  ever  made  a  point  of  [  *552  ] 
getting  my  child."  It  then  stated  the  death  of  Louisa  Barbara 
Vernon  on  the  1st  March,  1786,  without  issue,  and  the  death  of 
George  Venables  Vernon,  her  husband,  on  the  Ist  June,  1818, 
and  that  at  the  time  of  his  death  the  said  Christopher  Bice 
Mansel  Talbot,  the  lessor  of  the  plaintiff,  was,  and  still  is  cousin 
and  next  heir  to  the  said  Louisa  Barbara  Vernon,  and  to  the  said 
Bussy  Lord  Mansel,  the  father  of  the  said  Louisa  Barbara  Vernon. 
And  that  the  tenements  in  the  said  county  of  Brecon,  together 
with  the  said  manors  and  tenements  in  the  said  county  of 
Glamorgan,  had  been  known  by  the  name  of  the  Briton  Ferry 
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Dob        estate,  and  by  no  other  name  for  [divers,  to  wit]  t  fifty  years 
Thb  eabl  or  before  the  death  of  the  said  Louisa  Barbara  Vernon  ;  and  that 

JBB8XT.  jjjQ  gj^j  lands  and  tenements  in  the  said  county  of  Brecon  are 
not  contiguous  to,  or  adjoining  to  the  said  manors  and  tenements 
in  the  said  county  of  Glamorgan,  or  any  or  either  of  them,  but 
lying  dispersed  in  the  said  county  of  Brecon;  but  that  some 
part  of  the  said  lands  in  the  said  county  of  Brecon  is  within 
one  mile  of  some  part  of  the  said  lands  in  the  said  county  of 
Glamorgan ;  and  that  the  said  lands  and  tenements  in  the  county 
of  Glamorgan  do  also  lie  dispersedly  in  the  said  county  of 
Glamorgan;  and  that  the  aforesaid  manors  and  tenements  in 
the  county  of  Glamorgan  contain  80,000  acres,  or  thereabouts, 
part  whereof  consists  of  the  capital  messuage,  lands,  and 
tenements  in  the  parish  of  Briton  Ferry,  comprising  the  whole 
of  the  said  parish ;  and  the  aforesaid  lands  and  tenements  in 
the  county  of  Brecon,  contain  4,000  acres,  or  thereabouts ;  and 
that  there  are  six  advowsons,  whereof  the  advowson  of  the  parish 
of  Briton  Ferry  is  one,  and  one  manor,  and  one  undivided  sixth 

[  *553  ]  "^part  of  another  manor  (the  whole  into  six  equal  parts  to  be 
considered  as  divided)  in  the  county  of  Glamorgan,  and  that 
there  is  no  manor  of  Briton  Ferry :  and  that  there  is  no  advowson 
or  manor  in  the  county  of  Brecon,  whereof  the  said  Bussy  Lord 
Mansel,  and  the  said  George  Yenables  Vernon  the  younger 
respectively  died  seised :  and  that  at  the  time  of  making  the  will 
of  the  said  Louisa  Barbara  Vernon,  and  also  at  the  time  of  her 
death,  the  annual  value  of  the  said  lands  in  the  parish  of  Briton 
Ferry  alone,  was  8212.  88.  lOd.  The  special  verdict  then  con- 
cluded by  stating  a  formal  entry  and  ouster. 

W.  E,  Taunton^  for  the  lessors  of  the  plaintiff,  after  stating 
that  the  question  in  this  case  depended  upon  the  extent  of  the 
devise  in  Louisa  Barbara  Vernon's  will,  contended,  that  the 
first  devise  of  *'all  my  Briton  Ferry  estate,  with  all  the 
manors,"  &c.,  was  qualified  and  explained  by  the  subsequent 

t  The   words   in   brackets   were  in  1  B.  &  Aid.,  as  no  point  was  made 

contained  in  the  special  Terdict  (as  upon  tbem  in  the  King's  Bench. 

appears  from  the  report  in  3  B.  ft  B.  C. 
C.)»  but  were  omitted  in  the  report 


YOL.  XIX.]     1818.    K,  B.     1  B.  &  ALD.  553—554.  883 


clause,  giving  her  Penlline  Castle  estate,  and  the  recital  that        Bos 

that  and  the  Briton  Ferry  estate  were  situate  in  the  county  of  thb  eabl  of 

Glamorgan ;  all,  therefore,  that  she  meant  to  pass  by  that  term,      J^bset. 

were  lands  situate  in  the  county  of  Glamorgan.    If  indeed  this 

latter  clause  had  not  been  in  the  will,  nothing  could  pass  but 

the  lands  situate  at  the  place  called  Briton  Ferry;   for  there 

being  a  place  of  that  name,  parol  evidence  is  not  admissible  to 

shew  that  land  at  any  other  place  would  pass ;  and  all  that  part 

of  the  special  verdict  which  states  facts  in  explanation  of  the 

deed  should  be  considered  as  struck  out. 

(Lord  Ellenborough:  The  parol  evidence  has  been  admitted  : 
we  must  take  the  facts  as  they  appear  upon  the  record ;  we  have 
no  power  to  say  that  we  will  sift  what  has  been  found  by  *the  [  *^^  ] 
jury,  and  leave  out  what  ought  not  to  have  been  received.  The 
description  in  the  will  is  not  a  description  by  place,  but  by  name, 
and  comprehends  all  that  passed  under  the  aggregate  name ;  and 
the  special  verdict  tells  us  what  that  was.) 

In  Doe  d.  Chichester  v.  Oxenden  f  the  argument  was,  that  all  that 
had  been  known  by  the  name  of  the  Ashton  estate  ought  to 
pass  under  the  words  **  my  estate  of  Ashton ;  '*  but  the  Court 
of  Common  Pleas  held,  that  parol  evidence  was  not  admissible 
to  shew  that  anything  more  was  meant  to  pass  than  land  locally 
situate  at  Ashton ;  and  their  judgment  was  afterwards  affirmed 
in  the  House  of  Lords. 

(HoLBOYD,  J. :  The  words  there  used  were  a  local  description, 
and  were  so  considered  by  Gibbs,  Ch.  J.  in  pronouncing  the 
opinion  of  the  Judges  in  the  House  of  Lords.) 

Assuming  then  that  the  description  here  is  not  local  but  by 
name,  still  it  appears,  from  the  two  clauses  taken  together,  that 
lands  in  Glamorganshire  only  should  pass.  The  first  devise  by 
itself  is  uncertain ;  it  may  mean  anything,  either  the  name  of  a 
man  or  place ;  it  stands  by  itself,  without  any  matter  of  local 
description  by  which  it  can  be  ascertained ;  and  if  it  be  in  any 
the  smallest  degree  uncertain,  it  must  receive  construction  and 
t  12  E.  E.  619  (3  Taunt.  147 ;  4  Dow,  65). 
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i>0B        explanation  from  the  other  claases  of  the  will :  then  the  sabse- 

Tbb  Earl  of  quent  claase  describes  the  Briton  Ferry  estate  as  being  in  the 

Jebset.      county  of  Glamorgan ;  and  amounts  to  a  declaration  on  the  part 

of  the  testatrix,  that  all  that  was  meant  to  pass  by  that  name  was 

situate  in  that  county.    By  putting  this  construction  upon  the 

will,  the  words  of  the  first  devise  will  be  satisfied,  for  the  devise 

[  •sss  ]  .    will  include  a  property  locally  situate  at  Briton  *Ferry,  and  it 

will  not  be  inconsistent  with  the  terms  of  the  second  devise,  by 

which  she  has  explained  the  term  Briton  Ferry  estate  to  mean 

lands  situate  in  the  county  of  Glamorgan ;    and  Tuttesham  v. 

Roberts  t  is  an  authority  to  shew  that  in  such  a  case  those  lands 

alone  will  pass. 

(Abbott,  J. :  In  the  case  of  The  Vicars  Choral  of  Litchfield  v. 
Ayres  and  others,  Sir  W.  Jones,  486,  t  there  was  a  grant  of  all 
the  tithes  belonging  or  appertaining  to  the  grantor  or  impro- 
priator of  a  parish,  and  then  followed,  "  all  which  were  lately  in 
the  possession  of  one  Margaret  Peto,  widow,  deceased."  There 
it  was  holden  that  all  the  tithes  belonging  to  the  rectory  passed, 
although  none  had  been  in  the  possession  of  Margaret  Peto ; 
and  it  is  stated  in  2  Boll.  Abr.  54,  pi.  26,  to  have  been  so  decided 
on  the  ground  that  the  latter  words  were  words  of  suggestion  or 
affirmation  and  not  of  restriction  or  limitation ;  and  Rocy  on 
demise  of  ConoUy  v.  Femcm,§  was  decided  on  the  same  ground. 
Now  here  the  case  is  equally  strong,  for  all  the  Briton  Ferry  estate 
is  devised ;  and  that  is  a  perfect  description  ;  and  the  words  in 
the  latter  devise,  which  relates  to  a  different  estate,  are  mere 
words  of  affirmation  and  not  of  restriction.) 

The  description  of  itself  is  not  perfect ;  and  if  it  be  in  any  the 
smallest  degree  imperfect,  it  must  receive  explanation  from  the 
subsequent  clause  in  the  will ;  and  that  clause  should  be  con- 
sidered as  incorporated  with  the  first,  and  then  there  would  be 
nothing  but  a  devise  of  ''  all  my  Briton  Ferry  estate  in  the 
county  of  Glamorgan."  But  if  there  be  any  repugnance  between 
[  *666  ]      the  different  parts  of  a  will,  the  ^latter  clause  is  to  take  effect. 

t  Cro.  Jac.  22.  }  Beported  also  in  Cio.  Car.  546. 

§  5  East,  51. 
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Co.  Litt.  112  b.,  and  Sheppard's  Touchstone,  88 ;  and  in  2  Boll.  dob 
Abr.  tit.  Grant,  P.  pi.  8,  it  is  laid  down,  that  if  a  man  grant  his  thsBabl  or 
manor  of  D.  in  the  county  of  M.,  and  the  manor  extend  to  that  J*iw»^« 
county  and  another,  nothing  but  what  is  in  M.  will  pass ;  and  in 
pi.  10,  if  the  King  is  seised  of  the  rectory  of  Eingswood  in  the 
coonty  of  Wilts,  and  also  of  the  tithes  of  Haselden  Grange,  as 
of  a  portion  of  tithes  in  county  of  Gloucester  appertaining  to 
the  said  rectory,  and  he  grant  his  rectory  of  Eingswood  in  the 
county  of  Wilts,  and  all  the  tithes  appertaining  to  that  rectory, 
that  portion  of  the  tithes  of  the  Grange  will  not  pass  by  these 
general  words ;  for  the  words  shall  have  the  same  limitation  by 
construction  of  law  that  the  first  words  had,  to  wit,  all  the  tithes 
appertaining  to  the  rectory  in  Wilts.  In  that  case  there  were  no 
words  of  local  description  applicable  to  the  tithes ;  and  yet  the 
words  "  all  tithes  appertaining  to  the  rectory"  were  restrained  by 
the  local  description  of  the  rectory,  and  construed  to  mean  only 
the  tithes  in  the  county  of  Wilts  belonging  to  the  rectory.  And  in 
Dot  d.  Harm  v.  Qreathed^\  the  devise  was  to  two  persons,  and  the 
testator,  after  reciting  that  he  had  conveyed  his  manor  of  Ham- 
preston  in  the  county  of  Dorset,  by  a  marriage  settlement,  and 
that  the  manor  and  other  hereditaments  were  then  lately  pur- 
chased by  him  from  Lord  Arundel,  gave  and  devised  the  said 
manor  and  lordship,  &c.  of  and  in  Hampreston  aforesaid,  and 
all  and  singular  other  the  manors  or  lordships,  messuages,  and 
so  forth,  in  or  near  Uddens  aforesaid,  or  elsewhere  in  the  county 
of  Dorset,  to  certain  persons :  and  then  this  Court  held,  that 
part  *of  the  manor,  which  was  situate  in  Hampshire,  did  not  \  *567  ] 
pass  by  the  will.  And  Doe  d.  TyneU  v.  Lyford,l  and  Doe  d. 
Broicne  v.  Greening  §  are  authorities  to  the  same  effect. 

Lord  Ellbnbobough,  Ch.  J. : 

I  think  this  case  is  sufficiently  clear ;  and  if  the  Court  should 
be  mistaken  in  the  determination  to  which  they  are  about  to 
come,  it  will  be  open  to  the  party  to  set  that  right  by  a  writ  of 
error.  It  appears  from  the  will,  that  the  testatrix  first  devised 
**  all  that  her  Briton  Ferry  estate,  with  all  the  manors,  advow- 

t  8  East,  91.  §  15  B.  B.  457  (3  M.  &  S.  171). 

X  16  B.  B.  537  (4  M.  &  S.  550). 
R.R. — ^VOL.  XIX.  C   C 
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Doe  Bons,  messuages,  buildings,  lands,  tenements,  and  hereditaments 
The  Barl  of  thereto  belonging,  or  of  which  the  same  consists."     So  that  here 

Jbrbet.  jjjgj.^  jg  j^  aggregate  description  of  all  those  premises  known  by 
the  name  of  the  Briton  Ferry  estate,  and  there  is  a  description 
of  that  estate  by  name,  which  is  quite  free  from  any  the  least 
uncertainty.  Then  there  follows  a  devise  of  her  Penlline  Castle 
estate,  which  the  testatrix  says,  ''as  well  as  my  said  Briton 
Ferry  estate,  is  situate,  lying,  and  being  in  the  county  of 
Glamorgan : "  that,  it  is  argued,  must  be  considered  as  tanta- 
mount to  an  introduction  of  the  word  Glamorgan  into  the  original 
devise  of  the  Briton  Ferry  estate ;  and  so  there  would  be  a  local 
description  by  the  testatrix  of  that  property,  which  would  confine 
the  devise  to  that  part  of  it  which  lies  within  the  county  of 
Glamorgan.  To  this  I  answer,  on  the  authority  of  the  case  in 
Sir  W.  Jones,  that  words  of  suggestion  or  affirmation  (which 
these  are,  and  not  of  restriction  or  limitation,)  cannot  do  away 
that  which  before  was  a  clear  and  perfect  devise.    The  case  of 

[•568]  Goodtitlef  on  demise  of  Radford  v.  S<mthemy\  is  to  *the  same 
effect ;  so  that,  even  if  the  Court  were  to  take  the  subsequent 
words  into  their  consideration,  still  they  are  only  words  of  sug- 
gestion or  affirmation,  and  it  is  not  necessary  to  construe  them 
with  the  same  strictness  as  if  they  had  been  words  of  restriction 
or  limitation.  Here  there  is  a  clear  devise  by  name  of  the  Briton 
Ferry  estate,  and  no  case  has  been  cited  to  shew  that  it  is  not 
sufficient  to  describe  an  estate  by  its  aggregate  name;  and 
therefore  I  have  no  doubt  that  the  whole  of  the  Briton  Ferry 
estate  passed  by  this  description  in  the  will. 

Baylet,  J. : 

I  have  always  taken  the  rule  to  be,  that  where  a  testatrix  has 

sufficiently  described  the  property  intended  to  be  devised,  so  as 

to  leave  no  fair  ground  for  doubt  as  to  the  property,  that  then 

the  addition  of  another  circumstance  with  a  view  to  identify  it, 

will  not  limit  and  restrain  the  first  devise,  unless  it  clearly 

appears  that  the  testatrix  so  intended  it.   That  rule  will  be  found 

in  Dowtie's  case,!  and  in  Doe  v.  Oreathed.^     Now  if  that  rule  be 

t  14  B.  R.  43d  (1  M.  A  8.  299).  §  8  East,  103. 

X  3  Co.  Hep.  10,  a. 
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applied  to  the  circumstances  of  this  case,  it  will  stand  thus :  the  i>ok 
testatrix  has  an  estate  partly  situate  in  the  county  of  Glamorgan,  the  Babl  of 
and  partly  in  Brecon,  which  for  many  years  before  her  will  had  J^^bt. 
been  known  by  the  name  of  the  Briton  Ferry  estate,  part  of  it 
being  situate  in  the  parish  of  Briton  Ferry ;  in  which  parish  the 
testatrix  had  no  manor,  and  only  one  advowson.  Then  she 
devises  "  all  that  my  Briton  Ferry  estate,  with  all  the  manors, 
advowsons,  messuages,  &c.  thereto  belonging  or  of  which  the 
same  consists."  It  is  therefore  clear,  that  this  devise  cannot  be 
confined  to  that  part  of  the  Briton  Ferry  estate  situate  within 
the  parish  of  Briton  Ferry,  *for  the  testatrix  speaks  of  "  manors  t  *^^  3 
and  advowsons,"  and  in  that  part  of  the  estate  there  was  no 
manor,  and  but  one  advowson :  the  devise,  therefore,  must 
extend  to  the  whole  of  the  Briton  Ferry  estate.  Then  there  is 
in  the  will  a  subsequent  devise  of  the  Penlline  Castle  estate,  in 
which  there  is  an  addition  to  the  description  of  the  Briton  Ferry 
estate,  which  is  applicable  only  to  part  of  it,  and  which  is  quoad 
the  residue  a  false  description;  and  the  question  then  arises, 
whether  this  will  limit  or  narrow  the  prior  devise.  Now  there 
does  not  appear  on  the  face  of  the  will  any  such  intention  on  the 
part  of  the  testatrix,  and  if  so,  then  provided  the  words  of  the 
former  devise  admit  of  no  reasonable  doubt,  the  addition  of  these 
latter  words  will  not  vitiate  it.  Now,  do  the  words  of  the  former 
devise  admit  of  any  fair  doubt?  The  words  '*  all  that  my  estate" 
mast  mean  an  entirety,  and  there  is  no  entire  estate  called  the 
Briton  Ferry  estate  which  is  confined  to  the  county  of  Glamor- 
gan. The  words,  therefore,  of  the  first  devise  being  clear,  are 
not  to  be  confined  by  the  subsequent  description  in  the  will  to 
that  part  of  the  estate  which  is  within  the  county  of  Glamorgan ; 
and  the  defendant,  therefore,  is  entitled  to  the  judgment  of  the 
Court. 

Abbott  and  Holbotd,  JJ.,  concurred. 

Judgment  for  the  defendant. 


[The  cause  subsequently  was  argued  before  the  House  of  Lords 
on  a  bill  of  exceptions  which  had  been  tendered  at  the  trial,  and 
a  writ  of  error  from  the  above  judgment. 

o  c  2 


i 
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Dob  The  bill  of  exceptions,  after  a  statement  of  the  pleadings  and 

ThsbIrlof  o'  the  evidence  received  at  the  trial  without  objection,  went]  on 
JBB8BT.      iq  gf^^  |}|3  evidence  objected  to,  in  the  following  words :    ''  And 
]^'       the  counsel  learned  in  the  law  for  the  said  George  Earl  of  Jersey, 
.  [  s  B.  &  c.    the  said  then  defendant,  proposed  and  offered  to  prove  and  give 
^^^  ^        in  evidence  on  *the  part  and  behalf  of  the  said  Earl,  the  said 
^        ^      then  defendant,  certain  books,  being  stewards'  account  books, 
kept  and  made  out  by  former  stewards,  now  deceased,  of  the  said 
Louisa  Barbara  Vernon  and  her  predecessors,  owners  of  the  said 
lands,  tenements,    and  hereditaments,  containing   particulars 
thereof,  in  which  the  said  stewards  charged  themselves  with  the 
receipt  of  various  sums  of  money  on  account  of  the  ^aid  owners, 
and  among  other  particulars  the  entry  following,  to  wit,  '  Briton 
Ferry  estate,  in  the  county  of  Brecon ; '  and  also  proposed  and 
offered  to  prove  and  give  in  evidence,  that  the  lands  and  tene- 
ments in  the  said  declaration  mentioned,  together  with  the  lands, 
tenements,  and  hereditaments  in  the  said  schedules  respectively 
contained,  had  all  gone  by  the  name  of  the  Briton  Ferry  estate ; 
and  that  such  of  the  said  lands,  tenements,  and  hereditaments 
as  were  in  the  county  of  Brecon,  extended  over  twelve  parish^, 
and  contained  above  4,000  acres  of  land." 

[The  question  having  been  fully  discussed  before  the  House 
of  Lords,  the  following  questions  were  put  to  the  Judges : — ] 

First,  Whether  all  the  several  matters  which  it  appears  by 
the  bill  of  exceptions  were  offered  to  be  proved  and  given  in 
evidence  on  the  part  of  the  defendant,  and  which  it  so  appears 
it  was  insisted  by  the  counsel  of  John  Doe  were  inadmissible, 
and  ought  not  to  be  received  in  evidence,  were  matters  admissible, 
[  *872  ]  and  *which  ought  to  have  been  received  in  evidence,  regard 
being  had  to  the  fact,  that  none  of  the  particulars  of  the  evidence 
proposed  to  be  given  appear  to  have  been  stated  or  required  to 
be  stated,  in  order  to  prove  that  all  the  lands  and  tenements  had 
gone  by  the  name  of  the  Briton  Ferry  estate. 

Second,  Whether  the  finding  in  the  special  verdict  that  the 
tenements  in  ''  the  county  of  Brecon,  together  with  the  manors 
and  tenements  in  the  county  of  Glamorgan,  had  been  known  by 
the  name  of  the  Briton  Ferry  estate,  and  by  no  other  name,  for 
divers,  to  wit,  fifty  years  before  the  death  of  Louisa  Barbara 
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Vemon,"  (who  died  in  the  year  1786),  is  consistent  with  the        Do« 
other  findings  contained  in  the  special  verdict,  and  especially  thb  Eakl  or 
with  the  descriptions  and  names  of  the  tenements  in  the  county      ^'b^^t. 
of  Brecon,  and  of  the  manors  and  tenements  in  the  county  of 
Glamorgan,  in  the  several  indentures  and  the  schedules  there- 
unto annexed,  found  and  set  forth  in  the  said  special  verdict  and 
in  the  will  of  Louisa  Barbara  Vernon  therein  also  found  and  set 
forth,  and  which  indentures  and  will  appear  to  have  been  respec- 
tively executed  within  fifty  years  before  the  death  of  the  said 
Louisa  Barbara  Vernon. 

Third,  Whether  upon  the  whole  matter  contained  in  the 
special  verdict,  it  ought  to  have  been  left  to  the  jury  to  find 
whether  the  tenements  in  the  county  of  Brecon,  together  with 
the  manors  and  tenements  in  the  county  of  Glamorgan,  were 
known  by  the  testatrix  by  the  name  of  the  Briton  Ferry  estate, 
or  by  that  name  and  that  name  only,  for  fifty  years  or  some 
other  period  before  she  executed  her  will  and  codicil  in  1788 ; 
and  whether,  upon  the  whole  matter  contained  in  the  special 
verdict,  it  is  sufficiently  found  that  the  said  tenement,  ^manors,  [  *878  ] 
and  tenements  in  the  said  counties  were  so  known  by  name  by 
the  testatrix. 

Fourth,  Whether,  regard  being  had  to  the  matters  contained 
in  the  special  verdict  and  the  will  and  codicil  therein  set  forth, 
the  second  son  of  Creorge  Bussey  Villiers,  Earl  of  Jersey,  took 
any  and  what  estate  in  the  tenements  in  the  parish  of  Lywell,  in 
the  county  of  Brecknock,  mentioned  in  the  declaration. 

The  following  answers  of  the  Judges  to  these  questions,  were 
delivered  by  the  Lord  Chief  Justice  of  the  Court  of  King's 
Bench : 

Abbott,  Ch.  J. : 

All  the  Judges,  except  the  Lord  Chibf  Babom  and  Mr.  Justice 
LiTTLEDALB,  who  woro  not  present  at  the  argument,  have  con- 
ferred upon  the  questions  proposed,  and  have  agreed  upon 
answers  thereto. 

To  the  first  question. 

We  are  of  opinion  that  the  words  ''  all  that  my  Briton  Ferry 
estate,  with  all  the  manors,  advowsons,  messuages,  buildings, 
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Dob        lands,  tenements,  and  hereditaments  thereunto  belonging,  or  of 
Ths  Karl  of  which  the  same  consists/'  found  in  the  will  of  this  testatrix,  in 

jbbbet.  ^hieh  mention  also  is  made  of  her  Penlline  Castle  estate,  denote 
a  property  or  estate  known  to  the  testatrix  by  the  name  of  her 
Briton  Ferry  estate,  and  not  an  estate  locally  situate  in  a  parish 
or  township  of  Briton  Ferry,  and,  consequently,  that  a  question 
arising  upon  any  particular  tenement,  is  properly  a  question  of 
parcel  or  no  parcel ;  and  we  therefore  think,  the  several  matters 
offered  to  be  proved  and  given  in  evidence  on  the  part  of  the 
defendant  were  admissible,  and  ought  to  have  been  received. 
We  think  the  object  for  which  such  evidence  was  offered  was 

[*874]      obvious,  *and  must  have  been  understood  by  the  Judge  and 
the  counsel   on  each  side,  without   being  specially  stated   or 
required  to  be  so. 
To  the  second  question. 

We  are  of  opinion  that  the  finding  in  the  special  verdict  that 
the  tenements  in  the  county  of  Brecon,  together  with  the  manors 
and  tenements  in  the  county  of  Glamorgan,  were  known  by  the 
name  of  the  Briton  Ferry  estate,  and  by  no  other  name  for 
divers,  to  wit,  fifty  years  before  the  death  of  Louisa  Barbara 
Vernon,  is  consistent  with  the  other  findings  in  the  special 
verdict.  In  the  will  of  Lord  Mansell,  and  also  in  the  deeds  of 
1740,  mentioned  in  the  special  verdict,  it  was  necessary  to 
describe  and  name  the  particular  tenements,  because  the  will 
gave  certain  tenements  only,  and  not  the  whole  estate  in  trust 
for  sale ;  and  the  deeds  of  1740  were  intended  as  an  execution 
of  that  trust  and  a  sale  under  it.  The  deeds  of  1757  were  a 
settlement  on  a  marriage,  and  in  such  settlements,  as  well  as 
other  conveyances,  it  is  usual  to  describe  the  parcels  and  enu- 
merate the  particulars  of  the  estate  intended  to  be  settled ;  and 
we  think  a  description  and  enumeration  of  particulars  by  situation 
and  names  is  not  inconsistent  with  a  name  of  the  whole,  as 
composing  an  aggregate  mass.  The  whole  of  an  estate  may  be 
known  by  one  name,  and  each  of  its  parts  by  its  own  particular 
name. 

To  the  third  question. 

We  are  of  opinion  that  it  is  not  sufficiently  found  that  the  said 

[  *875  ]      tenements  and  manors  in  the  said  counties  were  *so  known  by 
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name  by  the  testatrix.    In  truth,  it  is  not  found  that  they  were        doe 
so  known  by  name  to  any  person  at  the  time  of  making  the  will,  xhe  eIbl  of 
The  expression  "  divers,  to  wit,  fifty  years  before  the  death  of      J^R^kt. 
Louisa  Barbara  Yernon,"  is  much  too  loose  and  indefinite.   That 
expression  denotes  only  divers  years  and  not  fifty,  or  any  other 
particular  number  of  years,  nor  does  it  plainly  import  that  the 
number  of  years,  whatever  it  be,  was  a  period  immediately  pre- 
ceding the  death ;  so  that  it  will  not  be  inconsistent  with  this 
finding  that  the  period  should  have  had  its  commencement  after 
the  making  of  the  will;   or  should  have  terminated,  and  the 
name  have  become  obsolete  and  fallen  into  disuse  long  before 
the  making  of  the  will.    This  point  was  not  in  any  manner 
suggested  or  noticed  in  the  Court  below. 

To  the  fourth  question. 

The  special  verdict  being  in  our  opinion  imperfect,  we  are  not 
able  to  say  whether,  regard  being  had  to  the  matters  therein  con- 
tained, the  second  son  of  George  Bussey  Yilliers,  Earl  of  Jersey, 
did  or  did  not  take  any  estate  in  the  tenements  in  the  parish  of 
Lywell,  mentioned  in  the  declaration  in  this  cause. 

The  House  of  Lords  awarded  a  venire  de  novo. 


SMITH  AND  Another,  Assignees  of  KIRKPATRICK,       isia. 
A  Bankkxjpt,   v.  PLUMMER  and  Others,  f  risTAid. 

(1  Bam.  &  Aid.  575—584.)  576  ] 

The  zaaster  of  a  ship  has  not  a  lien  on  the  freight  for  his  wages,  or 
for  his  disbursements  on  account  of  the  ship  during  the  voyage,  or  for 
the  premiums  paid  by  him  abroad  for  the  purpose  of  procuring  the 
cargo. 

Assumpsit  by  the  plaintiffs,  as  assignees  of  John  Eirkpatrick, 
a  bankrupt,  to  recover  from  the  defendants  the  sum  of 
6201.  19s.  Id.  for  freight  and  pierage  for  goods  from  Saint 

t  Merchant  Shipping  Act,  1894,  s.  sailed    her    under    a    charterparty, 

167.     Followed  in  Japp  y.  Camphdl  entered    into    by   him,    was    held 

(1887)  57  L.  J.  Q.  B.  79.    Compare,  entitled  as  against  an  assignee  of 

boweyer,  Bristow  y.  Whitmore  (1861)  the   owner  who    had   adopted   the 

9  H.  L.  0.  391 ;  31  L.  J.  Oh.  467,  contract,— E.  C. 
-where  the  master  of  the  ship,  who 
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Smith  Christopher's  to  London.  The  defendants  pleaded  the  general 
PLi7inrxii«  issne,  with  a  notice  of  set-off  for  money  lent  and  advanced  to, 
and  paid,  laid  out,  and  expended  for  the  plaintifiis.  The  cause 
came  on  to  be  tried  before  Lord  EUenboroagh  at  Guildhall,  at 
the  first  sittings  in  Easter  Term,  1817,  when  a  verdict  was 
found  for  the  plaintiffs  for  6202.  1S«.  Id.  subject  to  the  following 
case: 

The  plaintiffs  are  the  assignees  of  John  Eirkpatrick,  a  bank- 
rupt, under  a  commission  of  bankruptcy  dated  the  25th  of  June, 
1811.  The  act  of  bankruptcy  was  committed  on  the  20th  June, 
1811,  the  usual  notice  inserted  in  the  Gazette  on  6th  of  July, 
1811,  and  the  assignment  to  the  plaintiffs  duly  executed  on  the 
6th  of  August,  1811.  The  said  John  Eirkpatrick  before  his 
bankruptcy  was  sole  owner  of  the  brig  Albion^  Adam  Little 
[•676]  master,  *which  arrived  in  St.  Christopher's  in  the  month  of 
June,  1811,  and  there  received  on  board  a  cargo  of  sugar  and 
rum  by  the  means  and  agency  of  William  Thompson  of  that 
island,  part  of  which  cargo,  consisting  of  80  hogsheads  and  one 
tierce  of  sugar  and  104  puncheons  of  rum,  was  consigned  to  the 
said  defendants  in  London  by  the  said  William  Thompson,  by 
bills  of  lading  dated  one  on  the  24th  and  the  other  on  the  26th 
June,  1811,  in  the  customary  form,  the  freight  and  pierage  of 
which,  at  the  rate  therein  specified,  amounted  to  6202.  13«.  7^/. 
The  Albion  sailed  from  St.  Christopher's  26th  June,  1811,  and 
arrived  in  London  on  or  about  the  26th  day  of  August,  1811, 
with  the  said  goods  on  board,  and  was  reported  on  that  day  at 
the  custom-house  by  the  plaintiffs'  agents,  and  the  goods  ware- 
housed at  the  West  India  Docks.  The  master  when  at  St. 
Christopher's  drew  several  bills  of  exchange  for  his  disbursements 
on  account  of  the  said  brig,  and  the  premiums  paid  to  Thompson 
for  procuring  his  cargo,  upon  the  said  John  Eirkpatrick  as  owner 
thereof,  payable  to  the  said  William  Thompson  or  order,  and 
amounting  altogether  to  the  sum  of  6262. 14«.  8^2. ;  and  which 
bills  of  exchange  were  duly  presented  for  acceptance  and  pay- 
ment, and  were  refused  acceptance  and  payment  by  the  said 
John  Eirkpatrick,  and  have  been  since  returned  to  the  said 
William  Thompson  as  indorser  thereof  under  protest  and  have 
been  paid  by  him,  and  of  which  due  notice  was  given  to  Little. 
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On  the  brig's  arrival  in  London  the  master,  in  consequence  of       Smith 

the  refusal  of  the  plaintifb  to  pay  his  wages,  which  at  the  time    plu^csju 

of  the  bankruptcy  of  Eirkpatrick  amounted  to  260Z.  and  still 

amounts  to  that  sum,  or  accept  the  bills  drawn  by  him,  or 

indemnify  him  against  the  same,  refused  to  deliver  *up  the  bills      C  ^^'''^  ] 

of  lading  to  the  plaintiffs,  and  directed  the  West  India  Dock 

Company  to  detain  the  cargo,  which  was  accordingly  done,  until 

the  29th  October  and  9th  of  November,  1811,  when  the  goods 

consigned  to  the  defendants  were  delivered  to  the  defendants,  in 

consequence  of  the  master  taking  off  the  stop  on  the  goods  at  the 

said  docks.    Upon  the  arrival  of  the  ship  in  the  river  Thames, 

viz.  on  the  29th  of  August,  1811,  the  master  applied  to  the 

defendants  as  the  consignees  of  the  said  goods,  for  an  advance 

to  enable  him  to  defray  the  current  expenses  of  the  said  vessel, 

and  the  defendants  did  accordingly  on  that  day  advance  to  him 

the  sum  of  15(M.  for  that  purpose.    On  the  Brd  of  September, 

the  plaintiffs  gave  notice  by  their  agents  to  the  defendants,  not 

to  pay  the  freight  due  on  the  consignment  to  them,  to  Little  the 

master;  to  which  the  defendants  answered,  that  they  were 

authorized  by  Little  to  receive  the  freight  from  the  consignees, 

being  principally  due  from  themselves,  and  that,  when  received, 

they  should  hold  it  agreeable  to  his  instructions,  and  pay  it  over 

to  any  one  empowered  by  him  to  receive  it,  after  deducting  the 

1502.  advanced  by  them.    On  the  29th  October,  the  plaintifb  by 

their  agents  gave  a  further  notice  to  the  defendants,  that  they, 

as  assignees  of  Eirkpatrick,  should  hold  them  responsible  for 

any  money  they  had  paid  or  should  pay  to  Little  on  account  of 

the  freight,  and  on  the  6th  November,  a  more  formal  notice  to 

the  same  effect  signed  by  the  plaintiffs  themselves,  was  served 

upon  the  defendants.    At  the  time  of  these  transactions  the 

plaintiffs  and  the  bankrupt  resided  at  Liverpool.    Little  is  since 

dead,  and  neither  he  nor  his  personal  representatives  have  taken 

up  the  bills.     The  defendants  claim  to  retain  150Z.,  part  of  the 

amount  of  *the  freight,  &c.  to  satisfy  the  advance  made  by  them      [  *^7B  ] 

to  Little,  the  master,  and  the  residue  on  the  ground  that  the 

master  had  a  lien  thereon  for  his  wages,  and  the  amount  of  the 

said  bills  of  exchange  so  drawn  by  him,  and  that  he  authorized 

them  not  to  pay  over  such  residue  to  the  said  plaintiffs* 
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Smith  The  question  for  the  opinion  of  the  Court  is,  whether  the 

Plummxb.  plaintiffs  are  entitled  to  recover  the  whole  or  any  part  of  the 
said  sum  of  620Z.  18«.  Id.  If  they  are  entitled  to  recover  the 
whole,  then  a  verdict  is  to  be  entered  for  that  sum ;  if  the  defen- 
dants are  entitled  to  deduct  a  set-off  the  sum  of  1501.  advance  by 
them,  then  a  verdict  is  to  be  entered  for  the  plaintiffs  for 
470Z.  ISs.  Id. ;  and  if  the  plaintiffs  are  not  entitled  to  recover 
any  part,  then  a  nonsuit  to  be  entered. 

[After  argument :] 

r  <^i  ]       Lord  Ellbnbobouoh,  Ch.  J. : 

The  owner  has  undoubtedly  the  primary  right  to  receive  the 
freight,  and  to  sua  the  consignees  of  the  goods  for  it:  and 
whether  the  master  has  any  right  to  receive  the  freight  from 
them  as  against  his  owners  will  depend  upon  the  question 
whether  he  has  any  lien  upon  the  freight.  In  the  first  place,  he 
has  no  lien  on  the  ship  for  his  wages ;  then  as  to  the  advances 
made  abroad,  they  may  indeed  constitute  a  debt  due  to  him  from 
the  owners,  but  he  has  no  lien  for  them.  The  case  of  WilktM 
and  others  v.  Carmichael  t  decided  that  a  captain  of  a  ship  has 
no  lien  on  the  ship  for  wages,  stores,  or  repairs  done  in  England ; 
[  *682  ]  and  Hussey  v.  ChrisHe  and  others  I  decides  that  he  *ha8  none 
for  money  expended  or  debts  incurred  by  him  for  repairs  on  the 
voyage.  Then  if  he  has  no  lien  on  the  ship,  as  appears  from 
these  cases,  he  can  have  none  upon  the  freight,  as  the  lien  on 
the  freight  is  consequential  to  the  lien  upon  the  ship :  and  here 
there  is  the  additional  circumstance,  that  it  is  not  proved  that 
these  advances  abroad  were  made  for  the  current  expenses  of  the 
ship.  There  is  therefore  in  this  case  no  pretence  for  the  lien  on 
the  part  of  the  master,  through  whom  the  defendant  sets  up  this 
claim.    The  plaintiff  therefore  is  entitled  to  recover. 

Batlbt,  J. : 

I  am  of  the  same  opinion.    The  master  is  the  servant  of  the 
owners,  and  it  is  in  his  power,  in  order  to  protect  himself  against 
any  loss  from  non-payment  of  wages,  or  for  advances,  &c.  made 
t  1  Doug.  101.  t  9  B.  B.  585  (9  Eaut,  426). 
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by  him  abroad,  to  make  a  specific  bargain  with  them,  and  require  Smith 
security  for  its  performance.  Liens  only  exist  three  ways;  plum'mbb. 
either  by  express  contract,  by  usage  of  trade,  or  where  there  is 
some  legal  relation  between  the  parties.  In  this  case  there  is  no 
express  contract,  nor  any  usage  of  trade,  and  the  term  ''  legal 
relation  "  applies  only  to  those  persons  on  whom  the  law  throws 
an  obligation  to  do  particular  acts,  and  in  return  for  which,  to 
secure  payment,  it  gives  them  a  lien ;  as,  for  instance,  an  inn- 
keeper,  carrier,  and  tailor.  It  has  been  decided  that  the  master 
has  no  lien  on  the  ship,  either  for  repairs,  wages,  or  advances. 
If,  therefore,  he  has  none  on  the  ship,  he  can  have  none  on  the 
cargo ;  for  they  must  stand  on  the  same  footing ;  and  if  any 
hardship  arise  to  the  master  from  this,  it  is  owing  to  his  having 
made  an  imperfect  bargain  with  his  owners.  Then  as  to  the 
1502.,  it  is  said  that  it  is  at  all  events  *paid  to  the  master  in  his  [  *(^8S  ] 
character  of  master,  and  by  the  consignee,  and  as  part  of  the 
freight.  It  is  paid  to  him  in  that  character,  and  by  the  con- 
signee ;  but  it  is  not  paid  to  him  as  part  of  the  freight.  For 
these  reasons,  it  seems  to  me  that  the  plaintiff  is  entitled  to 
recover  for  the  whole  sum. 

Abbott,  J. : 

I  am  also  of  opinion,  on  both  grounds,  that  the  plaintiff  is 
entitled  to  recover.  It  has  been  already  decided  that  the  master 
has  no  lien  on  the  ship  for  wages  or  other  disbursements,  and  he 
has  no  right  to  sue  for  these  against  the  ship  in  the  Admiralty. 
These  decisions  seem  to  lead  to  the  conclusion  that  he  has  no 
lien  on  the  freight ;  for  the  right  to  receive  the  earnings  of  the 
ship  must  follow  the  right  to  the  ship  itself.  As  to  the  second 
point,  it  is  said  that  the  advance  of  the  150Z.  to  the  master  was 
made  to  enable  him  to  defray  the  current  expenses  of  the  vessel; 
but  it  is  not  stated  that  these  current  expenses  were  actually 
paid  by  him,  and,  for  anything  that  appears,  the  owners  might 
have  furnished  hinn  with  money  for  that  purpose.  It  is  not 
necessary  to  say  what  the  law  would  be  if  the  money  had  been 
advanced  abroad,  and  had  been  actually  applied  to  the  expenses 
of  the  ship :  for  this  takes  place  after  the  arrival  of  the  ship  in 
the  river  Thames ;  and  it  is  quite  sufficient  for  the  decision  of 


J 
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Smith       the  present  case  to  say,  that  an  advance  of  money  to  enable  the 
Plummbb.    i^aaster  to  defray  the  current  expenses  in  England,  cannot  be 
considered  as  a  part  payment  of  freight  to  the  owners  by  tiie 
consignees. 

HOLBOYD,  J. : 

I  am  of  the  same  opinion,  that  the  master  has  no  lien  on  the 

r  '684  ]      cargo,  on  the  freight,  or  on  *the  ship.    The  cases  which  have 

been  cited  expressly  decide  that  he  has  no  lien  on  the  body  of 

the  ship  in  respect  of  wages,  or  money  expended  for  stores  or 

repairs,  and  the  lien  on  the  freight  must  stand  upon  the  same 

ground.   Then  as  to  the  150Z.,  I  think  that  cannot  be  considered 

as  a  part  payment  of  the  freight,  but  as  a  loan  to  the  master  by 

the  consignees. 

Jvdgmentfor  ike  plaintiff. 


1818.  LUXMORE  V.   ROBSON  and  Another. 

^^^^  (1  Bam.  &  Aid.  584-^86.) 

[  684  ]  Upon  a  ooyenant  to  repair  and  keep  in  repair  during  the  continiiance 

of  the  term,  an  action  may  be  maintained  for  breaches  committed  before 
the  term  has  expired. 

Declaration  in  covenant  by  the  assignee  of  the  lessor,  against 
the  assignee  of  the  lessee,  upon  a  lease,  the  term  in  which  had 
not  expired.  The  breach  assigned  was  upon  the  following  cove- 
nant to  repair:  "that  the  lessee  should  and  would  well  and 
8u£Sciently  repair,  and  keep  in  proper  repair,  all  and  singular 
the  buildings,  walls,  fences,  and  hedges  thereon  standing  and 
being,  or  thereafter  to  be  erected  and  made  in  eind  upon  the  said 
thereby  demised  premises,  or  any  part  thereof,  during  the  con- 
tinuance of  the  term.''  To  this  declaration  there  was  a  general 
demurrer.    And  now 

Moore f  in  support  of  the  demurrer : 

The  covenant  to  keep  in  repair  will  be  satisfied  by  the  lessee's 
putting  the  premises  into  repair  at  any  time  during  the  continu- 
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ance  of  the  term.    No  right  of  action,  therefore,  vests  in  the    Luzmobe 
lessor  or  his  assignees  before  the  term  has  expired.    In  Main's      bobbok. 
case,!  the  following  position  is  *laid  down,  ''A  man  leases  a.     [*586] 
manor  for  years,  and  the  lessee  covenants  to  keep  the  houses  of 
the  manor,  and  as  much  as  was  in  the  manor,  in  as  good  plight 
as  he  found  them,  during  the  term :  the  lessee  committed  waste 
in  the  houses,  and  in  cutting  of  oaks ;  the  lessor  brought  an 
action  of  covenant,  before  the  end  of  the  term,  for  the  oaks, 
because,  for  them,  it  was  impossible  that  the  covenant  should  be 
performed ;  otherwise  it  is  of  the  houses ;  and  therewith  agree. 
P.  N.  B.  145  k.  &  12  (18)  B.  8,  tit.  Covenant,  2." 

Lord  Ellbnbobouoh,  Gh.  J. : 

The  common  sense,  the  practice,  and  the  general  convenience 
of  mankind,  require  that  a  construction  different  from  that  in 
the  case  cited  should  be  adopted.  By  the  terms  of  the  covenant 
the  lessee  is  bound  to  keep  the  premises  in  repair ;  then  to  keep 
them  in  repair  he  must  have  them  in  repair  at  all  times  during 
the  term ;  and  if  they  are  at  any  time  out  of  repair,  he  is  guilty 
of  a  breach  of  covenant,  which  is  the  proper  subject  of  an  action. 

Batlbt,  J. : 

Neither  common  sense  nor  any  principle  of  law  will  lead  to  the 
conclusion  which  the  passage  cited  from  the  6  Hep.  would  seem 
to  warrant.  I  therefore  think,  there  must  be  judgment  for  the 
plaintiff. 

Abbott  and  Hol&oyd,  JJ.  concurred. 

Judgment  far  the  plaintiff. 

Manning^  who  was  to  have  argued  in  support  of  the  de- 
claration, stated,  that  on  referring  to  the  case  in  F.  N.  B.,  cited 
as  an  authority  for  the  position  laid  down  in  Main's  case,  it 
appeared  that  no  judgment  ^whatever  had  been  pronounced ;  [  *586  ] 
and,  therefore,  what  was  said  by  the  Court  could  be  considered 
as  no  more  than  an  oUter  dictum:  and  that  in  2  Boll.  Bep.  847, 
DoDBRiDGB,  J.  denied  the  case  to  be  law. 

t  5  Co.  Bep.  21. 


J 
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1818.  T0WN8END  and  Another  v.  WILSON.f 

(I  Bam.  &  Aid.  608—616.) 

L  ^^  J  A  power  of  sale  is  reserred  to  three  trustees  and  their  heirs ;  one  of 

the  trustees  dies,  and  the  two  suryiving  trustees  execute  the  power : — 
Held,  that  the  power  was  not  well  executed ;  although  the  deed  expressly 
provided  that  the  money  arising  from  the  sale  should  be  entrusted  to  the 
trustees  for  the  time  being,  and  although  it  also  reserved  a  power,  in 
case  of  death,  &o.  to  appoint  new  trustees. 

By  indentures  of  lease  and  release,  of  the  10th  and  11th  days 
of  October,  1782,  the  release  made  between  the  Bev.  Osmond 
Beanvoir,  D.D.  of  the  first  part,  Mary  Sharpe  spinster,  of  the 
second  part,  and  the  Bight  Hon.  Sir  William  Lynch,  Knight,  Sir 
Charles  Gould,  Knight,  and  Thomas  Edwards  Freeman,  Esq.  of 
the  third  part,  (being  the  settlement  made  previously  to  and  in 
contemplation  of  a  marriage  then  intended  between  the  said 
Osmond  Beauvoir  and  Mary  Sharpe,)  she  the  said  Mary  Sharpe 
granted,  released,  and  confirmed  unto  the  said  Sir  William 
Lynch,  Sir  Charles  Grould,  and  Thomas  Edwards  Freeman,  and 
their  heirs,  all  that  the  reversion  or  remainder  in  fee-simple  of 
r  .^g  -I  her  *the  said  Mary  Sharpe  expectant  upon  and  to  take  effect  in 
possession  immediately  after  the  decease  of  Joshua  Sharpe,  in 
the  said  indenture  named,  of  and  in  the  several  lands  and 
hereditaments  situate  at  East  Bamet,  in  the  county  of  Herts, 
To  hold  the  same  unto  the  said  Sir  Wm.  L.,  Sir  C.  6.,  and 
T.  E.  F.,  their  heirs  and  assigns,  to  the  several  uses  following; 
that  is  to  say,  to  the  use  of  the  said  Mary  Sharpe  and  her  heirs 
until  the  marriage,  and  after  the  solemnization  thereof  to  the 
use  of  the  said  Osmond  Beauvoir  and  his  assigns,  for  the  term 
of  his  natural  life,  without  impeachment  of  waste;  with  re- 
mainder  to  the  use  of  the  said  Sir  W.  L.,  Sir  C.  6.,  ani  T.  E.  F., 
and  their  heirs,  during  the  life  of  the  said  Osmond  Beauvoir,  in 
trust  to  preserve  the  contingent  remainders  thereinafter  limited ; 
with  remainder  to  the  use  of  the  said  Mary  Sharpe  and  her 
assigns,  for  the  term  of  her  life,  without  impeachment  of  waste ; 

t  This  decision  is  questioned  by  whether  the  question  would  be  now 

Lord  Eldon  in  Hall  y.  Deivei  (1821)  affected  by  the  Conveyancing  and 

3  Jao.  189,  but  followed  by  him  so  Law  of  Property  Act,  1881,  s.  38, 

far  as  to  refuse  specific  peiformanoe  since  repealed,  and  substantially  re- 

of  a  contract  upon  a  title  depending  enacted  by  the  Trustee  Act,  1893, 

upon  a  contrary  view.    And  quaere  s.  22. — B.  C. 
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with  remainder  to  the  same  trustees  and  their  heirs,  during  her    Townsbkd 

life,  to  preserve  the  contingent  remainders ;  with  remainder  to      wiusok. 

the  children  of  the  marriage  in  tail  male;   with  the  ultimate 

remainder  to  the  right  heirs  of  the  said  Mary  Sharpe.    And  in 

the  said  indenture  of  lease  and  release  are  contained  powers  and 

covenants  in  the  words  following,  viz.  "  Provided  always,  that  it 

shall  and  may  be  lawful  for  the  said  Sir  W.  L.,  Sir  G.  G.,  and 

T.  E.  F.,  and  their  heirs,  after  the  solemnization  of  the  said 

intended  marriage,  from  time  to  time,  by  and  with  the  consent 

of  the  said  Osmond  Beauvoir  and  Mary  Sharpe,  his  intended 

wife,  or  of  the  survivor  of  them  after  the  decease  of  either  of 

them,  to  be  testified  by  some  deed  or  instrument  to  be  sealed 

and  delivered  by  them  respectively  in  the  presence  of,  and  to  be 

attested  by  two  or  more  credible  witnesses,  to  *make  sale  of  all      C  *8io  ] 

and  singular  the  said  messuages,  lands,  &c.  hereinbefore  granted, 

or  any  part  thereof,  with  their  and  every  of  their  appurtenances, 

unto  any  persons  whomsoever,  for  such  price  in  money  as  to  the 

said  Sir  W.  L.,  Sir  C.  G.,  and  T.  E.  F.,  or  their  heirs,  shall, 

with  such  consent  as  aforesaid,  seem  meet  and  reasonable ;  and 

for  that  purpose  for  them  the  said  Sir  W.  L.,  Sir  G.  G.,  and 

T.  E.  F.,  and  their  heirs,  by  and  with  such  consent  as  aforesaid, 

by  any  deed  or  deeds,  to  be  by  them  sealed  and  delivered  in  the 

presence  of  and  attested  by  two  or  more  credible  witnesses,  to 

revoke,  determine,  and  make  void  all  and  every  the  uses,  estates, 

trusts,  &c.  hereinbefore  created  and  declared,  of  and  concerning 

the  hereditaments  and  premises  hereinbefore  by  these  presents 

granted,  and  which  shall  be  so  sold.    And  by  the  same  or  any 

other  deed  or  deeds,  writing  or  writings,  to  be  sealed  and 

delivered  as  aforesaid,  to  appoint  the  said  hereditaments  and 

premises,  whereof  the  uses  shall  be  so  revoked,  either  unto  such 

purchaser  or  purchasers,  and  his  or  their  heirs,  or  otherwise  to 

limit,  create,  declare,  and  appoint  such  new  or  other  use  or  uses, 

tmst  or  trusts,  of  and  concerning  the  same  hereditaments  and 

premises,  the  uses  whereof  shall  be  so  revoked,  as  shall  be 

necessary  for  the  executing,  effecting,  and  completing  such  sale 

and  disposition.    And  it  is  hereby  declared  and  agreed,  by  and 

between  the  said  parties  to  these  presents,  that  the  monies 

arising  by  such  sale  or  sales  shall  be  paid  into  the  hands  of 

them  the  said  Sir  W.  L.,  Sir  G.  G.,  and  T.  E.  F.,  or  the  survivor 
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TowsrsBVD  or  Burvivoni  of  them,  or  the  executors,  administratorsy  or  assigns 
wiuox.  o'  Bu^  Borvivor,  and  they  and  he  are  and  is  hereby  accordingly 
authorized  and  empowered  to  receive  the  same  and  every  part  or 
[  *6ii  ]  parcel  thereof :  ^Provided  always,  and  it  is  hereby  farther 
declared  and  agreed,  by  and  between  all  the  said  parties  hereto, 
that  in  case  any  of  them  the  said  Sir  W.  L.,  Sir  C.  6.,  and 
T.  E.  F.,  shall  happen  to  die  during  the  continuance  of  the  said 
trusts,  or  shall  desire  to  relinquish  or  be  discharged  therefrom, 
then  and  in  either  of  the  said  cases  it  shall  be  lawful  to  and  for 
the  said  Osmond  Beauvoir  and  Mary  Sharpe  jointly,  or  the  sur- 
vivor of  them,  during  his  or  her  life,  and  after  the  decease  of 
the  survivor  of  them  to  and  for  the  executors  or  administrators 
of  the  said  Mary  Sharpe,  by  writing  tmder  his,  her,  or  their 
hands  respectively,  and  attested  by  two  or  more  credible  wit- 
nesses, to  appoint  some  other  proper  person  to  be  a  trustee  in 
the  place  of  such  of  them  the  said  trustees  parties  hereto  as  shall 
so  relinquish,  or  be  discharged  from,  or  die  during  the  con- 
tinuance of  the  said  trusts ;  and  so  from  time  to  time  as  often 
as  any  trustee  shall  happen  to  die,  or  relinquish,  or  be  dis- 
charged as  aforesaid,  during  the  continuance  of  the  said  trusts, 
such  appointment  of  a  new  trustee  in  the  place  of  him  so  djring 
or  being  discharged,  shall  in  manner  as  aforesaid  from  time  to 
time  be  made.  And  it  is  hereby  declared  and  agreed,  by  and 
between  all  the  said  parties  hereto,  that  immediately  after  every 
such  appointment  of  a  new  trustee  shall  be  made,  all  such 
transfers,  acts,  deeds,  matters  and  things  whatsoever,  shall  be 
executed,  made,  done,  and  performed  by  the  surviving  or  other 
trustees  or  trustee  remaining  in  the  trust,  and  by  such  other 
interested  parties,  as  may  be  necessary  or  requisite  in  that  behalf 
for  conveying,  assigning,  transferring,  making  over,  and  vesting 
the  trust,  stocks,  monies,  and  other  the  trust  premises,  so  and 
[  «612  ]  in  such  manner,  *and  by  such  ways  and  means  as  that  the  same 
may  be  fully,  equally,  and  effectually  vested  in  such  new  trustee 
or  new  trustees  jointly  or  together  with  the  surviving  or  other 
remaining  trustees  or  trustee,  upon  the  same  trusts,  and  to  and 
for  the  same  ends,  intents,  and  purposes,  and  under  and  subject 
to  the  same  powers,  provisoes,  declarations,  and  agreements,  as 
are  hereinbefore  mentioned,  expressed,  provided,  and  declared, 
of  and  concerning  the  said  trust,  capital  sum,  or  stocks,  so  now 
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vested  in  them  the  said  trustees,  parties  hereto,  and  other  the    Townbkkd 
trust  premises  respectively  as  aforesaid,  or  as  near  thereunto  as     wilsok. 
the  deaths  of  parties  or  other  circumstances  will  then  admit  of. 
And  that  they  the  said  several  trustees  and  every  of  them,  and 
their  respective  heirs,  executors,  administrators,  and  assigns, 
shall  and  may,  by  and  out  of  the  monies  which  shall  come  to 
their  respective  hands  by  virtue  of  the  trusts  aforesaid,  retain  to  * 
and  reimburse  himself  and  themselves  respectively;  and  also 
shall  and  may  out  of  such  monies,  pay  and  allow  to  his  and 
their  co-trustee  and  co-trustees,  all  such  costs,  charges,  damages, 
and  expenses  which  they  or  any  of  them  shall  or  may  re- 
spectively bear,  pay,  sustain,  or  be  put  unto,  in  or  about  the 
execution  of  the  trusts  hereby  in  them  reposed." 

The  marriage  between  the  said  Osmond  Beauvoir  and  Mary 
Sharpe  was  soon  afterwards  solemnized.  The  said  Joshua 
Sharpe  died  before  the  date  of  the  next  mentioned  indenture, 
and  the  said  Sir  W.  Lynch  died  in  the  year  1784. 

By  indentures  of  lease  and  release  and  appointment  bearing 
date  respectively  the  17th  and  18th  days  of  September,  1788, 
the  release  and  appointment  between  *the  said  Sir  Charles  [  *613  ] 
Grould  and  Thomas  Edwards  Freeman  of  the  first  part,  the  said 
Bev.  Osmond  Beauvoir  and  Mary  his  wife  of  the  second  part, 
and  John  Bacon  of  the  third  part,  the  said  Sir  Charles  Gould 
and  Thomas  Edwards  Freeman  did  (in  consideration  of  4,040^. 
to  them  paid  by  the  said  John  Bacon,  at  the  request  and  by  the 
direction  and  with  the  consent  and  approbation  of  the  said 
Osmond  Beauvoir  and  Mary  his  wife,  and  in  execution  of  the 
power  for  that  purpose  contained  in  the  said  indenture  of 
release,  and  of  all  and  every  other  power  in  them  vested,) 
bargain,  sell,  alien,  release,  and  confirm,  and  the  said  Osmond 
Beauvoir  and  Mary  his  wife  did  grant,  sell,  alien,  release,  ratify, 
and  confirm  the  said  premises  unto  and  to  the  use  of  the  said 
John  Bacon,  his  heirs  and  assigns.  The  said  indenture  of 
release  and  appointment  was  executed  by  all  the  parties  thereto, 
in  the  presence  of,  and  attested  by  two  credible  witnesses,  and 
the  purchase  money  of  4,0402.  was  paid  into  the  hands  of  Sir 
Charles  Gould  and  Thomas  Edwards  Freeman,  who  signed  a 
receipt  for  the  same.    The  question    directed    by  the  Vice- 

R.E. — ^VOL.  XIX.  D   D 


A02  1818.    K.  B.     1  B.  &  ALD.  618—614.  [r-b. 

TowKsvKD    Chancellor  for  the  opinion  of  the  Court  was,  whether  the  said 
WilIsok.      indentures,  of  the  17th  and  18th  days  of  September,  1788,  were 
a  valid  execution  of  the  said  power  of  sale.    This  case  was 
argued  in  Easter  Term  last,  by 

Preston^  for  the  plaintiff : 

The  question  is,  whether  the  execution  of  this  power  by  the 
two  surviving  trustees  is  valid.  Generally  speaking,  a  power 
given  to  three  cannot  be  executed  by  two ;  but  in  this  instance 
the  fair  meaning  of  the  parties  as  collected  from  the  whole 
instrument  is,  that  the  power  should  be  executed  by  the  trustees 
[  *6ii  ]  for  the  time  being :  first,  it  never  could  be  intended  *to  confine 
the  execution  of  the  power  to  the  trustees  named  in  the  deed ; 
for  a  power  is  given  to  change  the  trustees.  The  new  trustees 
are  to  have  all  the  powers  of  the  original  trustees,  and  one  of 
these  powers  is  that  of  sale  ;  and  although  in  terms  the  original 
power  of  sale  is  reserved  to  the  trustees  and  their  heirs,  still  it 
is  clear  from  the  other  parts  of  the  deed,  that  it  could  not  have 
been  the  intention  of  the  parties  that  the  respective  heirs  of  the 
respective  trustees  should  execute  the  power ;  for  the  new  trustees 
appointed  under  the  authority  of  the  clause  for  changing  trustees 
are  to  have  the  same  powers  as  the  old  trustees :  they  therefore 
the  new  trustees,  and  not  the  heirs  of  the  original  trustee,  are 
invested  with  the  authority  to  execute  the  power  of  sale ;  and 
this  is  perfectly  consistent  with  the  other  parts  of  the  deed ;  for 
the  money  arising  from  the  sale  was  to  be  intrusted  to  the 
surviving  trustees  for  the  time  being ;  and  hence  it  may  fairly 
be  collected  to  have  been  the  intention  of  the  parties  that  the 
surviving  trustees  for  the  time  being  were,  till  the  appointment 
of  new  trustees,  to  act  in  execution  of  the  power  by  virtue  of 
which  the  sales  were  to  be  effected.  Looking  therefore  to  the 
whole  context  of  the  instrument,  the  sound  construction  of  the 
power  seems  to  be,  that  the  execution  thereof  should  be  confined 
to  the  trustees  for  the  time  being. 

Sugden,  contrh : 

The  intention  to  be  collected  from  the  whole  of  the  deed 
appears  to  be,  that  the  power  should  not  survive,  but  that  the 
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heirs  of  each  trustee  shoald  succeed  to  him  until  displaced  by  a  Townsbnd 
new  trustee.  At  the  time  of  executing  the  deed  the  parties  Wilson. 
clearly  intended  that  not  less  than  three  should  be  intrusted 
*with  the  execution  of  the  power.  The  great  object  in  these  [  *616  ] 
instruments  is  to  protect  the  interest  of  the  remainder-man 
against  the  acts  of  the  tenant  for  life.  Now  by  the  construction 
contended  for,  that  object  will  be  defeated;  for  supposing  the 
trustee  appointed  by.  the  husband  to  be  the  survivor,  he  might 
by  the  consent  of  the  husband  (after  the  death  of  the  wife) 
execute  the  power  of  sale,  and  the  interests  of  the  remainder- 
man would  probably  be  neglected.  It  is  true  that  the  money  is 
directed  to  be  paid  to  the  trustees  for  the  time  being ;  but  that 
might  be  because  there  would  be  great  inconvenience  in  paying 
it  to  three  persons.  It  is  however  expressly  provided  that  three 
minds  should  concur  in  the  execution  of  the  power  :  and  further 
it  may  be  observed,  that  the  money  would,  in  the  ordinary  course 
of  things,  be  trusted  with  the  personal  and  not  the  real  repre- 
sentatives. If  any  of  the  trustees  died,  their  heirs  were  to  stand 
in  their  places.  The  power  to  appoint  new  trustees  is  not 
imperative  on  the  parties,  and  therefore  until  new  trustees  were 
appointed,  the  heirs  of  the  deceased  trustees  were  to  act,  in  order 
that  there  might  always  be  at  least  three  trustees.  The  heirs 
might  be  infants  or  lunatics,  therefore  a  power  of  substitution 
was  given,  but  still  the  same  number  would  always  continue; 
and  that  removes  all  argument  drawn  ab  inconvenienti.  It  may 
be  said,  that  the  covenant  for  quiet  enjoyment  speaks  of  the 
trustees  for  the  time  being ;  but  whether  by  that  is  meant  the 
surviving  trustees,  must  be  collected  from  the  other  parts  of  the 
instrument.  Where  it  is  intended  that  the  surviving  trustees 
should  act,  they  are  expressly  named  as  such ;  as  for  instance, 
each  and  every  of  them  are  to  reimburse  themselves  their 
expenses.  By  the  construction  contended  for,  the  intention  of 
the  parties  will  be  defeated,  and  the  interests  *of  the  remainder-  [  *6i6  ] 
man  will  no  longer  be  protected  against  those  of  the  tenant  for 
life;  and  the  power  would  be  executed  by  one,  whereas  it  is 
clearly  intended  that  it  should  be  executed  by  not  less  than  three. 
It  is  a  clear  proposition  of  law,  that  a  power  given  to  several 
persons  by  name  cannot  be  executed  by  survivors.    Dyer,  177, 

D  D  2 
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TowNBisHD   pL  82,  210,  pi.  24.    Peyton  v.  Bwry,\  Moore,  61,  pi.  172.    And 
Wilson,     in  ManseU  v.  Mansell^  Wilmot's  note,  the  point  now  before  the 
Court  was  treated  as  clear. 

Preston,  in  reply : 

The  authorities  are  not  uniform  as  to  powers  surviving.  In 
Dyer,  871,  there  is  this  case  :  '*  A.  appointed  two  executors,  and 
devised  to  B.  all  his  land  except  a  manor,  which  he  appointed  to 
pay  his  debts ;  one  executor  died :  it  was  holden  that  the  other 
mi^t  sell."  The  sound  construction  of  this  instrument  must 
be  collected  from  the  whole  contents.  Now  the  power  to  change 
the  trustees,  in  case  any  of  them  shall  hap^  en  to  die,  affords 
internal  evidence  that  the  parties  contemplated  the  possibility  of 
surviving  trustees,  and  that  they,  as  the  trustees  for  the  time 
being,  would  be  the  persons  to  execute  the  power. 

Cvr.  adv.  ndt. 

The  following  certificate  was  afterwards  sent  to  the  Court  of 
Chancery: 

**  We  have  heard  this  case  argued  by  counsel,  and  have  con- 
sidered it,  and  are  of  opinion  that  the  said  indentures,  of  the 
17th  and  18th  days  of  September,  1788,  were  not  a  valid  execu- 
tion of  the  said  power  of  sale. 

''  Ellbnbobouoh. 

"  J.  Baylby. 
"  C.  Abbott. 

"G.  S.  HOLBOYD." 


1818.  DOE,    ON  THE  Demisb  OF  GA8KELL,   v.  SPKY. 

^^y^'  (1  Bam.  &  Aid.  617—620.) 

[  617  ]  A  covenant  in  a  lease,  that  the  lessee  shall  not  exerdse  the  trade  of  a 

butoher  upon  the  premises,  is  broken  by  there  selling  raw  meat  by  retail 
although  no  beasts  were  there  slaughtered. 

Ejeotmbnt  for  a  house  and  other  premises  situate  at  No.  189, 
Tottenham  Court  Boad,  on  the  ground  of  a  breach  of  covenant 

t  2  P.  Wms.  626. 
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by  the  defendant.  The  premises  in  question  were  demised  on  dob 
the  6th  September,  1818,  by  the  lessor  of  the  plaintiff  to  Samuel  ^^^^ 
Bickford,  who  assigned  them  to  one  George  Sellers,  and  by  whom 
they  were  assigned  to  the  defendant.  The  lease  to  Bickford 
contained  the  following  covenant :  *'  That  the  said  Samuel  Bick- 
ford, his  executors,  administrators,  or  assigns,  shall  not  nor  will 
permit  or  suffer  any  person  or  persons  to  inhabit  or  dwell  in, 
use,  or  occupy  the  said  demised  premises  or  any  part  thereof, 
who  shall  use  or  exercise  therein  or  thereupon  the  trades  or 
businesses  hereinafter  mentioned ;  that  is  to  say,  the  trade  or 
business  of  a  brewer,  baker,  vintner,  victualler,  butcher,  poul- 
terer, fishmonger,  fruiterer,  herb  seller,  bagnio  keeper,  coffee- 
house keeper,  distiller,  dyer,  brazier,  smith,  farrier,  pipe  burner, 
melting  tallow-chandler,  work  hatter,  or  who  shall  make  auctions 
or  public  sales  of  household  goods  or  other  things  in  or  upon  the 
said  demised  premises  or  any  part  thereof,  without  the  consent 
in  writing  of  the  said  William  Gaskell,  his  executors,  adminis- 
trators or  assigns,  first  obtained  for  that  purpose;  the  said 
trades  or  businesses  being  particularly  excepted  in  the  ground- 
lease  of  the  said  demised  premises  ;  and  it  being  the  intention  of 
the  parties  hereto,  that  the  said  Samuel  Bickford,  his  executors, 
administrators,  and  assigns,  shall  be  bound  by  all  the  covenants 
and  agreements  mentioned  in  the  said  indenture  of  lease." 
There  *was  the  usual  powers  for  re-entry  on  non-payment  of  [  *'6i8  ] 
rent,  or  non-performance  of  all  or  any  of  the  covenants  in  the 
said  indenture  of  lease  mentioned.  The  facts  of  the  case,  as  they 
appeared  on  the  trial  before  Bayley,  J.  at  the  Middlesex  sittings 
after  the  last  Term,  were  these.  The  defendant  was  a  carpenter 
and  joiner,  and  had  taken  this  house  and  fitted  it  up  as  a 
chandler's  shop,  in  which  various  articles  of  provisions,  &c.  were 
sold.  But  he  also  was  in  the  habit  of  selling  meat  in  a  raw 
state  to  all  his  customers.  There  was  no  exposure  of  it  at  the 
shop- window,  but  it  was  in  the  interior  shop,  visible,  however,  to 
those  who  passed  by  the  house,  if  they  chose  to  look  in ;  he  did 
not  kill  any  animals  there.  The  question  at  the  trial  on  the 
part  of  the  plaintiff  was,  that  this  was  the  carrying  on  the  trade 
of  a  butcher,  and  so  a  breach  of  the  covenant,  for  which  the 
lessors  of  the  plaintiff  had  a  right  to  recover  the  possession  of 
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Dob  the  premises.  Baylby,  J.  left  it  to  the  jury  to  say,  whether  this 
8pby.  VA8  ^^^  ft  carrying  on  of  this  trade,  telling  them  that  it  was  not 
necessary  to  have  actual  evidence  of  the  killing  of  animals  in  the 
premises.  It  was  sufficient  if  the  defendant  sold  the  flesh,  to 
constitute  him  a  butcher.  The  jury  accordingly  found  a  verdict 
for  the  plaintiff. 

Topping  moved  for  a  new  trial,  contending,  that  the  proviso 
in  the  lease  against  carrying  on  the  trade  of  a  butcher,  was  pro- 
perly applicable  only  to  a  person  who  slaughtered  cattle  as  well 
as  sold  the  meat :  for  the  slaughtering  of  the  cattle  was  the 
inconvenience  intended  to  be  prohibited  by  the  lessor :  but  the 
mere  selling  of  meat,  as  in  this  case,  could  not  be  intended  to  be 
[  *6i9  ]  prevented.  Suppose  *this  had  occurred  before  the  repeal  of  the 
statute  of  5  Eliz.,  could  it  have  been  contended  that  this  man 
was  liable  to  penalties  for  carrying  on  the  trade  of  a  butcher 
without  having  served  an  apprenticeship  ?  or  could  he  be  liable 
to  the  penalties  imposed  on  butchers  who  do  not  take  proper 
care  of  the  hides  of  animals  killed  ?  If  not,  then  he  cannot  be 
considered  as  a  butcher,  and  the  verdict  is  wrong. 

Lord  Ellenbobouoh,  Gh.  J. : 

It  is  not  necessary  that  a  man  should  carry  on  every  branch 
of  a  trade  in  these  premises  in  order  to  come  within  the  proviso 
of  the  lease.  It  will  be  quite  sufficient  if  he  partially  carries  it 
on  there ;  and  here  he  does  exercise  a  material  part  of  it,  for  he 
exposes  the  meat  for  sale,  which  has,  either  by  him  or  his 
assistants,  been  slaughtered  elsewhere.  In  the  case  of  Doe  dem. 
Bi$h  V.  Keeling, \  where  there  was  a  similar  proviso  against 
carrying  on  the  business  of  a  schoolmaster,  it  was  never  made  a 
question  to  what  extent  or  in  what  manner  that  business  was 
carried  on.  The  real  object  in  all  these  cases,  is  to  prevent  the 
lowering  of  the  tenement  in  the  scale  of  houses,  by  the  exercise 
whether  wholly  or  partially  of  those  trades  which  in  the  judg- 
ment of  the  lessor  are  likely  to  prevent  tenants  from  afterwards 
taking  the  premises,  and  which  by  so  doing  may  depreciate  their 

t  14  B.  B.  405  (1  M.  &  S.  95). 
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value  at  a  future  period.    I  think  therefore,  that  the  direction         Doe 
of  the  learned  Judge  was  right.  Spbt. 

Abbott,  J. : 

There  are  in  many  markets  butchers'  shops  where  no  animal 
ever  is  or  can  be  slaughtered,  *and  yet  without  doubt  the  persons      [  *620  ] 
occupying  them  carry  on  the  trade  of  butchers  there. 

HoLBOTD,  J.  concurred. 

Bayley,  J. : 

Suppose  this  man  had  been  convicted  for  selling  meat  on  the 
Lord's  day,  would  it  be  a  defence  to  him  to  say  that  he  did  not 
kill  the  animal  ?  And  yet  the  penalty  is  only  imposed  on  butchers 
who  shall  sell  meat  on  that  day.  The  24  Hen.  YUI.  c.  8,  enacts, 
that  every  person  who  shall  sell,  by  himself  and  others,  the 
carcases  of  beef,  pork,  &c.  shall  sell  at  a  specified  price,  and  by 
avoirdupois  weight.  Now  when  this  Act  was  suspended  for  a 
time,  by  27  Hen.  VIII.  c.  9,t  as  to  the  provisions  contained  in  it, 
the  latter  Act  uses  the  words  all  butchers  and  others  selling 
flesh  by  retail.  So  that  these  Acts  appear  to  have  used  the 
term  "  butchers "  and  '*  person  selling  flesh  by  retail "  as 
synonymous.  The  88  Hen.  VIII.  c.  11,  t  by  which  the  first 
mentioned  of  these  two  Acts  was  repealed,  is  to  the  same  efiect. 

Rule  refused. 


LEIGH  AND  Wife  v.   THORNTON.  isis. 

(1  Bam.  &  Aid.  625—630.)  3^6. 

The  Statute  of  limitations  ia  a  good  defence  to  an  action  by  a  land*        C  ^^^  ] 
lord  for  rent  against  one  who  had  once  been  his  tenant  from  year  to 
year,  but  who  had  not,  within  the  last  six  years,  occupied  the  premises, 
paid  rent,  or  done  any  act  from  which  a  tenancy  could  be  inferred, 
although  the  tenancy  had  not  been  determined  by  a  notice  to  quit. 

Assumpsit.    Declaration  stated,  that  by  an  agreement  made 

between  the  plaintiffs  and  Henry  Bewicke,  of  the  20th  March, 

1800,  they  agreed  to  execute  a  lease  of  certain  premises  therein 

specified  to  the  said  Henry  Bewicke  for  the  term  of  fifty  years, 

t  Bepealed,  Stat.  Law  Bey.  Act,  1863. 
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Leigh  at  a  specified  rent.  That  under  this  agreement  Henry  Bewicke 
Thobxtok.  entered,  and  that  in  September,  1808,  all  his  interest  in  the 
premises  vested  in  the  defendant,  who  then  entered  and  became 
possessed  of  the  term.  And  they  alleged,  as  a  breach  of  the 
agreement,  that  the  defendant  did  not  keep  the  premises  in 
tenantable  repair.  There  were  also  other  counts  for  the  use  and 
occupation  of  the  premises.  Plea,  actio  non  a4:crevit  infra  sex 
annoSf  and  issue  thereon.  At  the  trial  before  Park,  J.  at  the 
last  Summer  Assizes  for  the  county  of  Hereford,  it  appeared 
that  there  was  an  agreement  between  the  plaintiffs  and  Henry 
Bewicke,  whereby  they  agreed  to  grant  to  him  a  lease  of  the 
premises  for  fifty  years  at  a  certain  specified  rent.  No  lease  was 
however  in  fact  executed;  but  Henry  Bewicke  entered  and 
continued  in  possession  till  his  death  on  4th  July,  1801. 
Having  died  intestate,  his  father  Calverley  Bewicke  took  out 
[*'626]  administration,  entered  *upon  the  premises,  paid  rent,  and 
continued  in  possession  until  he  also  died  in  September,  1808. 
He  appointed  the  defendant  his  executor,  who  also  entered  and 
paid  rent  until  1806.  At  that  period  a  person  of  the  name  of 
Baby  took  possession ;  but  no  assignment  of  the  premises  from 
the  defendant  to  Baby  was  produced.  Baby  continued  in 
possession,  and  paid  rent  till  1808;  the  plaintiffs  however 
expressly  refused  to  accept  him  as  their  tenant,  and  gave  receipts 
for  rent  in  the  name  of  Thornton.  Subsequent  to  April,  1808, 
there  was  not  any  proof  of  an  actual  possession  of  the  premises, 
or  of  any  payment  or  demand  of  rent  by  any  one.  Upon  these 
facts  the  learned  Judge  was  of  opinion  that  there  was  no  proof 
of  the  defendant's  being  tenant  within  the  last  six  years,  and 
directed  a  nonsuit.  A  rule  having  been  obtained  in  last  Michael- 
mas Term  to  set  aside  this  nonsuit, 

Jervis  and  PnUer  were  now  to  have  shewn  cause  against  it, 
but  the  Court  called  upon 

W.  E.  Taunton  and  Campbell  in  support  of  the  rule : 

The  Statute  of  Limitations  is  no  bar  to  the  plaintiffs  recovering 
the  rent  that  has  accrued  due  within  the  last  six  years.  When 
an  executor  enters  upon  premises  devolving  upon  him  in  that 
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character,  he  takes  the  same  interest  in  the  land  which  the       Leigh 

I* 

testator  had.  Doe  v.  Porter  A  Here  it  is  in  proof  that  the  thoekton. 
relation  of  landlord  and  tenant  once  subsisted  between  the 
plaintiffs  and  defendant ;  and  that  relation  could  only  be  deter- 
mined by  a  notice  to  quit,  of  which  there  was  no  ♦evidence.  [•627] 
The  tenancy  therefore  not  being  legally  determined  still  con- 
tinues, and  the  defendant  is  liable  in  this  action.  The  mere 
circumstance  of  the  non-payment  of  rent  cannot  of  itself  operate 
as  a  determination  of  the  tenancy :  nor  will  the  non-occupation 
of  the  premises  have  that  effect,  or  discharge  the  tenant  from 
the  payment  of  rent :  for  it  has  been  holden,  that  where  the 
premises  during  the  term  are  destroyed  by  fire,  and  thereby 
become  incapable  of  occupation,  that  the  tenant  is  still  liable 
for  the  rent,  and  that  it  is  recoverable  in  such  an  action  as  the 
present.  Baker  v.  HoltpzaffeU.l  The  tenant  in  that  case  had 
not  the  actual  but  only  constructive  occupation.  Here  the 
tenancy  not  being  determined,  the  landlord  could  not  enter 
without  being  a  trespasser ;  for  the  right  of  possession  was  in 
the  defendant,  and  he  had  a  constructive  although  not  an  actual 
occupation.  In  this  case  therefore  the  defendant  has  in  law 
holden  the  premises  for  the  last  six  years,  and  the  plaintiffs  in 
this  form  of  action  are  entitled  to  recover  the  rent  that  has 
accrued  due  during  that  period. 

Lord  Ellenbobough,  Gh.  J. : 

This  case  does  not  appear  to  me  to  involve  a  question  of  any 
great  difficulty.  There  certainly  is  not  any  authority  precisely 
in  point.  The  defendant  being  executor  to  a  tenant  from  year 
to  year,  enters  upon  the  premises,  and  pays  the  rent  for  some 
time ;  but  during  the  last  six  years  he  has  neither  occupied  nor 
paid  rent,  nor  done  any  act  from  which  a  tenancy  can  be 
inferred :  then  no  cause  of  action  has  accrued  to  the  plaintiffs 
in  respect  of  these  ^premises  during  that  period.  And  besides,  [  *628  ] 
the  case  is  equally  strong  upon  the  evidence  to  charge  Baby  as 
the  tenant  of  these  premises,  as  it  is  against  the  present  defen- 
dant.    Perhaps  upon  this  evidence  I  should  have  left  the  case 

t  1  E.  B.  626  (3  T.  B.  13).  dofendant'd   name  should  probably 

X  13  B.  B.  656  (4  Taunt.  45).  [The     be  Holtzapffell.— F.  P.] 
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Lbioh  to  the  jury,  with  a  very  strong  direction  to  find  for  the  defendant: 
Tbobntox.  but  I  cannot  say  that  the  learned  Judge  was  wrong  in  nonsuiting 
the  plaintiffs,  when  there  was  not  only  no  occupation  of  the 
premises  within  six  years,  but  a  total  absence  of  any  circum- 
stance from  which  the  relation  of  landlord  and  tenant  during 
that  period  can  be  fairly  inferred.  I  therefore  think  that  this 
rule  should  be  discharged. 

Batlbt,  J. : 

I  am  of  the  same  opinion.  If  the  interest  in  these  premises 
devolved  upon  the  defendant  as  executor,  and  he  had  been  sued 
in  that  character,  he  would  only  be  liable  out  of  assets.  If  he 
is  charged  as  assignee,  the  answer  is,  that  he  is  liable  in  that 
character  only  in  respect  of  his  privity  of  estate,  and  that  his 
obligation  has  ceased  by  his  getting  Baby  to  accept  the  premises, 
whereby  the  latter  became  liable  in  that  character.  If  he  is 
charged  as  tenant,  then  the  answer  is,  that  during  the  last  six 
years  he  never  occupied  the  premises,  or  did  any  act  to  make 
himself  liable  as  tenant :  and  consequently,  that  the  plaintiffs* 
cause  of  action  did  not  accrue  within  that  time. 

Abbott,  J.: 

I  am  of  the  same  opinion.  The  only  evidence  to  affect  the 
defendant  was,  that  the  relation  of  landlord  and  tenant  once 
subsisted  between  these  parties:  but  it  is  necessary  for  the 
plaintiffs  to  shew  a  subsisting  cause  of  action  in  respect  of  such 
relation  within  the  last  six  years,  which  they  have  failed  to  do. 
[  *629  J  It  has  *been  argued,  that  the  defendant  must  be  taken  to  have 
continued  tenant  until  the  tenancy  was  determined  by  a  notice 
to  quit,  and  that  therefore  he  is  tenant  at  the  present  time,  and 
that  the  plaintiffs  are  entitled  to  recover  rent  for  the  last  six  years. 
If  this  argument  were  to  prevail,  and  the  premises  had  continued 
in  the  same  situation  unoccupied  for  forty  or  any  number  of 
years,  the  defendant  would  always  be  liable  for  the  last  six  years* 
rent,  which  would  certainly  be  productive  of  great  inconvenience. 

HOLBOYD,  J. : 

The  defendant  can  only  be  charged  as  assignee  in  respect  of 
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his  privity  of  estate.  When  Calverley  Bewicke  entered  and  Leioh 
occupied,  he  became  liable  in  that  character.  When  the  thobnton. 
defendant  took  to  the  premises,  he  became  assignee  by  some 
title  or  other.  Baby  also  claimed  to  be  tenant,  and  paid  rent ; 
and  the  same  evidence  by  which  the  defendant  is  said  to  be 
liable  as  assignee,  will  also  affect  Baby.  The  defendant  there- 
fore is  not  liable  as  assignee  within  the  last  six  years.  Then  is 
he  liable  as  tenant?  Did  he  hold  the  premises  during  that 
period  ?  In  point  of  fact  he  certainly  did  not :  but  it  is  said 
that  he  had  a  constructive  occupation ;  or,  in  other  words,  that 
it  is  to  be  inferred  from  the  circumstance  of  his  having  been 
tenant  at  a  former  period  that  he  was  so  during  the  last  six 
years.  But  it  seems  to  me  that  the  subsequent  occupation  by 
Raby,  and  the  non-occupation  by  the  defendant,  raises  the 
opposite  inference;  there  being  the  same  evidence  of  Baby's 
being  tensuit  at  one  time  as  of  the  defendant's  being  so  at  another : 
and  there  is  no  proof  that  the  defendant  ever  became  tenant 
subsequent  to  the  occupation  of  the  premises  by  Baby.  1  think, 
therefore,  that  *there  was  here  neither  an  actual  nor  constructive  [  *630  ] 
occupation  by  defendant  within  the  last  six  years,  and  that  this 

rule  must  be  discharged. 

Rvle  discharged. 


FINLAYSON  v.  M^LEOD.f  is^s- 

(1  Barn.  &  Aid.  663.)  '^'HH}' 

A  special  jury  haying  been  obtained  on  the  motion  of  the  defendant,  [  663  ] 
the  cause  was  referred,  and  by  the  order  of  reference,  the  costs  of  the 
cause  were  to  abide  the  eyent,  and  the  costs  of  the  reference  and  of  the 
special  jury  were  left  in  the  discretion  of  arbitrator :  Held,  that  the 
arbitrator  cannot,  after  directing  a  yerdict  for  the  plaintiff,  award  that 
the  latter  shoidd  pay  the  costs  of  the  special  jury. 

Tms  cause  was  referred  by  an  order  of  Nisi  Prius ;  the  costs 
of  the  cause  were  directed  to  abide  the  verdict,  and  the  costs  of 
the  reference  and  of  the  special  jury  were  left  in  the  discretion 
of  the  arbitrator,  who  by  his  award  ordered  a  verdict  to  be 

t  8eeu»,  when  the  costs  are  simply  trator.  Be  Fearon  and  Flimi  (1869) 
left  to  the  discretion  of  the  arbi-      L.  B.  5  C.  P.  34,  36.— B.  C. 
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FnrLATBOH    entered  for  the  plaintiff  for  part  of  his  demand,  but  that  he 
M*Lbod.      should  pay  the  costs  of  the  reference  and  special  jury.     The 
special    jury    had    been    obtained    upon   the    motion    of    the 
defendant. 

Scarlett  obtained  a  rule  for  setting  aside  the  award  pro 
tanto ;  on  the  ground  that  as  the  special  jury  had  been  obtained 
by  the  defendant,  and  the  plaintiff  had  a  verdict,  that  a  Judge 
at  Nisi  Prius  could  not  have  deprived  the  latter  of  his  costs ;  and 
that  it  was  the  intention  of  the  parties  to  give  to  the  arbitrator 
the  same  power  only  that  would  otherwise  be  exercised  by  the 
Judge. 

Richardson  now  shewed  cause  : 

The  costs  of  the  special  jury  are  expressly  left  in  the  discretion 
of  the  arbitrator,  and  he  has  exercised  it  by  awarding  that  they 
should  be  paid  by  the  plaintiff :  he  has  therefore  not  exceeded 
the  authority  entrusted  to  him,  and  the  award  is  good. 

The  GouBT,  however,  thought  that  the  fair  meaning  of  the 
submission  was,  that  the  arbitrator  should  have  the  power  of 
allowing  the  costs  of  the  special  jury  as  costs  in  the  cause,  if  the 
party  who  moved  for  the  same  were  to  succeed. 

Rule  absobUe. 


1818.  KIRBY  V.   SMITH.t 

^^^'  (1  Bam.  &  Aid.  672—675.) 

r  0^2  1  Where  a  ship  had  sailed  from  Elnneur  on  her  voyage  home  six  hours 

before  the  owner,  who  followed  in  another  veesel  on  the  same  day  and, 
haying  met  with  rough  weather  on  his  passage,  arriyed  first,  and  then 
caused  an  insurance  to  be  effected  on  his  own  ship :  Held,  that  theee 
circumstances  were  material  to  be  communicated  to  the  underwriter, 
and  that  it  was  not  sufficient  to  state  merely  that  the  ship  insured  was 
*«  all  well  at  E.  on  the  26th  July,''  the  day  of  her  sailing. 

Action  upon  a  policy  of  assurance  dated  9th  August,  1817,  on 
the  ship  Ocean^  from  Elsineur  to  Hull.    At  the  trial  before  the 
Lord  Chief  Baron,  at  the  last  assizes  for  the  county  of  York,  it 
t  Cp.  Wedbury  v.  Aherdein  (1837)  2  M.  &  W.  267. 
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appeared  that  the  plaintiff  being  the  owner  of  the  Ocean,  on  the  Eibbt 
26th  July,  and  about  six  hours  after  the  Ocean  had  ^sailed  from  smith. 
Elsineur,  had  left  that  port  himself  in  another  ship ;  that  he  r  tgys  j 
arrived  at  Hull  on  the  9th  of  August,  after  having  met  with 
rough  weather  on  his  passage ;  and  that  on  his  arrival,  finding 
that  the  Ocean  had  not  arrived,  he  immediately  instructed  his 
broker  to  effect  the  insurance  in  question.  The  broker  at  the 
time  of  effecting  the  policy,  did  not  communicate  to  the  under- 
writer, that  the  Ocean  had  sailed  six  hours  before  the  ship  which 
had  arrived  on  the  26th,  nor  the  fact  that  the  other  ship  had 
arrived ;  but  merely  said  that  the  Ocean  was  all  well  at  Elsineur 
on  the  26th  July.  The  Ocean  was  lost  on  her  voyage  from 
Elsineur.  The  average  voyage  from  Elsineur  to  Hull  is  from 
eight  to  ten  days,  but  some  ships  make  it  in  four  or  five.  The 
jury  found  a  verdict  for  the  plaintiff;  and  Hullock,  Serjt.  having 
obtained  a  rule  nin  for  a  new  trial,  on  the  ground  that  this  was 
a  concealment  of  a  material  fact,  and  that  the  policy  was  there- 
fore void, 

Scarlett  and  Tindal  now  shewed  cause : 

The  underwriter  had  notice  by  the  policy  itself,  +  that  the 
Ocean  was  at  Elsineur  on  the  26th  July,  and  by  the  Sound  lists 
he  might  have  learnt  that  the  other  vessel  was  also  there  on  that 
day ;  and  the  arrival  of  that  vessel  at  Hull  must  have  been  a 
fact  well  known  to  the  defendant.  It  is  notorious  that  vessels 
do  not  stay  at  Elsineur  longer  than  the  payment  of  the  Sound 
duties  requires;  and  the  assured  might  well  be  silent,  as  to 
matters  necessarily  within  the  knowledge  of  the  underwriter. 
The  policy,  therefore,  stating  that  the  vessel  was  at  Elsineur  on 
the  26th,  the  underwriter  might  have  well  concluded  that  she 
left  it  on  that  day,  and  *then  it  would  not  be  material  to  com-  [  ^^^^  ] 
municate  the  exact  hour  at  which  her  departure  took  place. 
There  was  therefore  no  concealment  of  any  material  fact  not 
within  the  knowledge  of  the  underwriter. 

HuUock^  Serjt.  and  Richardson^  contra,  were  stopped  by  the 
Court. 

t  The  policy  was  "  from  the  26th  July  inclusive." 
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KiBBT       Lord  Ellenborouoh,  Ch.  J. : 

r. 
Smith.  I  cannot  entertain  any  doubt  npon  this  subject.     The  question 

in  these  cases  always  is,  whether  the  fact  be  material  to  the 
underwriter  so  as  to  enable  him  to  form  his  estimate  of  the  value 
of  the  risk.  The  ship  Ocean  in  this  case  had  in  all  probability 
encountered  six  hours  more  of  tempestuous  weather  than  the 
other  vessel  in  which  the  owner  had  arrived,  and  the  smallest 
difference  on  these  occasions  is  often  very  material ;  inasmuch 
as  a  vessel  may  thereby  be  thrown  into  the  way  of  other  winds. 
I  remember  a  case  of  two  vessels,  one  of  which  sailed  to  Nova 
Scotia  and  back,  before  the  other  had  made  any  material  progress 
in  her  voyage,  and  that  only  from  the  circumstance  of  having 
the  advantage  of  a  few  hours  start.  Now  in  this  case,  the  fact 
of  the  Ocean  having  sailed  six  hours  before  the  other  ship  might 
have  been  very  material,  and  might  have  induced  the  under- 
writer to  pause  before  he  took  the  risk.  I  am  of  opinion, 
therefore,  that  the  sailing  of  the  other  vessel,  six  hours  later 
than  the  Ocean,  was  a  circumstance  which  ought  to  have  been 
communicated  to  the  underwriters,  and  that  this  rule  must  be 
made  absolute. 


Baylby,  J. : 

I  am  also  of  opinion,  that  this  was  a  concealment  of  a  material 
[  *675  ]  fact.  The  plaintiff  knew  that  *the  Ocean  had  sailed  before  the 
other  vessel,  and  that  the  latter  had  met  with  rough  weather  on 
her  passage  to  England.  The  voyage  it  appears  is  sometimes 
completed  in  four  or  five  days,  and  the  average  duration  is  from 
eight  to  ten  days.  Now  the  vessel  which  had  arrived  had  been 
fourteen  days  on  her  passage.  It  is  said  that  communication 
was  made  that  the  ship  was  all  well  at  Elsineur  on  the  26th 
July ;  but  the  natural  conclusion  from  that  representation  would 
be,  that  she  was  left  there  well  at  that  time ;  which  was  contrary 
to  the  fact.  Nor  can  the  knowledge  of  the  usual  custom  as  to 
the  stay  of  vessels  at  Elsineur  raise  a  necessary  presumption 
that  being  there  on  the  26th  July,  she  must  have  also  sailed 
from  Elsineur  on  that  day ;  for  her  sailing  would  depend,  of 
course,  upon  the  weather,  and  upon  her  state  of  repair,  both  of 


VOL.  XIX.]  1818.    K.  B.     1  B.  &  ALD.  675.  415 

which  might  cause  considerable  delay.    The  fact,  therefore,  itself       Kibby 
ought  to  have  been  stated  to  the  onderwriters.  Smith. 

Abbott,  J. : 

I  am  entirely  of  the  same  opinion.  The  fact  of  the  owner 
having  subsequently  sailed  in  another  vessel,  and  having  himself 
experienced  rough  weather  ought,  undoubtedly,  to  have  been 
communicated  to  the  underwriters. 

HoLBOYD,  J.  concurred. 

Rvle  absolute. 


ADAMS  AND  Others    v.   LINDSELL  and  AN0THBR.t       i^is. 

(1  Bam.  &  Aid.  681—683 ;  Finch,  Sel.  Ca.  109.)  Juneb. 

A.  by  letter  offered  to  sell  to  B.  certain  specified  goods,  receiving  an  [  631  ] 
answer  by  return  of  post ;  the  letter  being  misdirected,  the  answer  noti- 
fying the  acceptance  of  the  offer  arrived  two  days  later  than  it  ought  to 
have  done ;  on  the  day  following  that  on  which  it  would  have  arrived  if 
the  original  letter  had  been  properly  directed,  A.  sold  the  goods  to  a  third 
person :  Held,  that  there  was  a  contract  binding  the  parties  from  the 
moment  the  offer  was  accepted,  and  that  B.  was  entitled  to  recover 
against  A.  in  an  action  for  not  completing  his  contract. 

Action  for  non-delivery  of  wool  according  to  agreement.  At 
the  trial  at  the  last  Lent  assizes  for  the  county  of  Worcester, 
before  Burrough,  J.  it  appeared  that  the  defendants,  who  were 
dealers  in  wool,  at  St.  Ives,  in  the  county  of  Huntingdon,  had, 
on  Tuesday  the  2nd  of  September,  1817,  written  the  following 
letter  to  the  plaintiffs,  who  were  woollen  manufacturers  residing 
in  Bromsgrove,  Worcestershire.  "We  now  offer  you  eight 
hundred  tods  of  wether  fleeces,  of  a  good  fair  quality  of  our 
country  wool,  at  855.  6e{.  per  tod,  to  be  delivered  at  Leicester, 
and  to  be  paid  for  by  two  months'  bill  in  two  months,  and  to  be 
weighed  up  by  your  agent  within  fourteen  days,  receiving  your 
answer  in  course  of  post." 

This  letter  was  misdirected  by  the  defendants  to  Bromsgrove, 

t  Of  numerous  cases  in  which  the  L.  J.  Ex.  577 ;  Stevenson  v.  McLean 

principle  of  this  case  is  cited  and  (1880)  5  Q.  B.  D.  346,  49  L.  J.  Q.  B. 

applied  or  developed,  it  may  be  suffi-  701 ;   and  ByrM  v.  Van  Tienh&ven 

cient  to  cite  Bouaehold  Fire  Insurance  (1880)  5  0.  P.  D.  344,  49  L.  J.  C.  P. 

Co.  V.  Grata  (1879)  4  Ex.  D.  216,  48  316.— E.  C. 
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Adamb  LeiceBterghire,  in  consequence  of  which  it  was  not  received  by 
LiwDBKLL.  the  plaintiffs  in  Worcestershire  till  7  p.m.  on  Friday,  September 
5th.  On  that  evening  the  plaintiffs  wrote  an  answer,  agreeing 
to  accept  the  wool  on  the  terms  proposed.  The  course  of  the 
post  between  St.  Ives  and  Bromdgrove,  is  through  London,  and 
consequently  this  answer  was  not  received  by  the  defendants  till 
Tuesday,  September  9th.  On  the  Monday,  September  8th,  the 
defendsmts  not  having,  as  they  expected,  received  an  answer  on 
Sunday,  September  7th  (which  in  case  their  letter  had  not  been 
misdirected,  would  have  been  in  the  usual  course  of  the  post), 
[  *682  ]  Bold  the  wool  in  question  to  another  person.  Under  these  *cir- 
cumstances,  the  learned  Judge  held,  that  the  delay  having  been 
occasioned  by  the  neglect  of  the  defendants,  the  jury  must  take 
it,  that  the  answer  did  come  back  in  due  course  of  post ;  and 
that  then  the  defendants  were  liable  for  the  loss  that  had  been 
sustained  :  and  the  plaintiffs  accordingly  recovered  a  verdict. 

JervU  having  in  Easter  Term  obtained  a  rule  nm  for  a  new 
trial,  on  the  ground  that  there  was  no  binding  contract  between 
the  parties, 

Daunceyy  PuUer,  and  Richardson,  shewed  cause : 

They  contended,  that  at  the  moment  of  the  acceptance  of  the 
offer  of  the  defendants  by  the  plaintiffs,  the  former  became 
bound.  And  that  was  on  the  Friday  evening,  when  there  had 
been  no  change  of  circumstances.  They  were  then  stopped  by 
the  Court,  who  called  upon 

Jervin  and  Campbell,  in  support  of  the  rule : 

They  relied  on  Payne  v.  Cave,\  and  more  particularly  on 
Cooke  V.  Oxley.l  In  that  case,  Oxley,  who  had  proposed  to  sell 
goods  to  Cooke,  and  given  him  a  certain  time  at  his  request,  to 
determine  whether  he  would  buy  them  or  not,  was  held  not  liable 
to  the  performance  of  the  contract,  even  though  Cooke,  within 
the  specified  time,  had  determined  to  buy  them,  and  giv^i  Oxley 
notice  to  that  effect.  So  here  the  defendants  who  have  proposed 
by  letter  to  sell  this  wool,  are  not  to  be  held  liable,  even  though 
t  1  E.  B.  679  (3  T.  B.  148).  J  1  B.  E.  783  (3  T.  B.  653). 
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it  be  DOW  admitted  that  the  answer  did  come  back  in  due  coarse       Adams 
of  post.    Till  ♦the  plaintiflfs*  answer  was  actually  received,  there     LiKDasLL. 
could  be  no  binding  contract  between  the  parties ;  and  before      [  •ess  ] 
then,  the  defendants  had  retracted  their  offer,  by  selling  the 
wool  to  other  persons.    But 

The  GouBT  said,  that  if  that  were  so,  no  contract  could  ever  be 

completed  by  the  post.    For  if  the  defendants  were  not  bound 

by  their  offer  when  accepted  by  the  plaintiffs  till  the  answer  was 

received,  then  the  plaintiffs  ought  not  to  be  bound  till  after  they 

had  received  the  notification  that  the  defendants  had  received 

their  answer  and  assented  to  it.    And  so  it  xnight  go  on  ad 

infinitum.   The  defendants  must  be  considered  in  law  as  making, 

during  every  instant  of  the  time  their  letter  was  travelling,  the 

same  identical  offer  to  the  plaintiffs ;  and  then  the  contract  is 

completed  by  the  acceptance  of  it  by  the  latter.    Then  as  to  the 

delay  in  notifying  the  acceptance,  that  arises  entirely  from  the 

mistake  of  the  defendants,  and  it  therefore  must  be  taken  as 

against  them,  that  the  plaintiffs'  answer  was  received  in  course 

of  post. 

Rule  discharged. 


1818. 
June  6. 

ELTHAM  V.  KINGSMAN.t  — 

(1  Bam.  &  Aid.  683-689.)  ^  ^^^  ^ 

SemhU,  tbat  a  wager  between  the  proprietoTB  of  two  carriages  for  the 
eonveyance  of  passengers  for  hire,  that  a  given  person  should  go  by  one 
of  these  carriages,  and  no  other,  is  illegal  at  common  law. 

But  held,  at  all  erents,  (the  wager  having  been  deposited  in  the  hands 
of  the  stakeholder,)  that  either  party  having  demanded  his  deposit 
before  the  wager  was  won,  was  entitled  to  have  it  returned  to  him,  and 
on  refusal  to  maintain  an  action  against  the  stakeholder. 

Tbovbb  for  a  watch.  Plea,  Not  guilty.  At  the  trial  before 
Park,  J.  at  the  last  Assizes  for  the  county  of  Gloucester,  it 
appeared  that  the  plaintiff  and  one  Brown  ^respectively  were      [  *684  ] 

t  Questioned  by  Paske^  B.,  and  (1876)  1  a  B.  D.  189,  194,  46  L.  J. 

by  AiJ>BB80N,  B.,   in  Marryat  v.  Q.  B.  238.    And  see  0* Sullivan  v. 

Broderiek  (1837)  2  M.  &  W.  369,  372,  Thomas,  '95,  1  Q.  B.  698, 15  B.  Apr. 

373;  but  approved  by  judgment  of  295. — ^B.  C. 
the   Courts  in  Hampden  v.   Walih 

B.B. — ^VOL.  XIX.  B  B 
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Eltham  proprietors  of  carriages  called  Fly  by  Nights,  which  they  let  to 
KivosMAir.  ^^0  &^  Cheltenham,  and  that  the  following  wager  was  laid 
between  them :  The  plainti£f  betted  his  watch  against  Brown's, 
that  a  Colonel  Longford  should  go  in  his  (Eltham's)  Fly  by 
Night,  and  no  other,  that  evening  to  the  assembly-rooms. 
Brown  accepted  the  wager,  and  both  watches  were  deposited  in 
the  hands  of  the  defendant  as  a  stakeholder.  Within  a  very 
short  time  after  the  wager  was  laid,  and  before  the  event 
happened  upon  which  it  was  to  be  determined,  the  plaintiff 
demanded  his  watch  of  the  defendant,  and  insisted  upon  its 
being  returned:  it  was  not  returned,  and  Brown  having  ul- 
timately won  the  wager,  the  defendant  refused  to  return  the 
plaintiff  his  watch,  but  delivered  it  to  Brown.  The  learned 
Judge  was  of  opinion,  that  the  plaintiff  having  demanded  his 
watch  before  the  wager  was  determined,  was  entitled  to  recover, 
and  directed  the  jury  to  find  a  verdict  for  him,  at  the  same  time 
giving  the  defendant  leave  to  move  to  enter  a  nonsuit ;  and  in  last 
Easter  Term,  a  rule  niH  having  been  obtained  for  that  purpose, 

JervU  and  PuUer  now  shewed  cause : 

The  plaintiff  having  demanded  his  watch  before  the  wager  was 
lost,  is  entitled  to  recover.  The  defendant  was  a  stakeholder,  a 
mere  agent  acting  under  a  countermandable  authority,  which 
may  be  revoked  at  any  time  before  that  authority  was  executed, 
viz.  in  this  case,  before  the  plaintiff's  watch  was  applied  to  the 
purpose  for  which  it  was  deposited.  Taylor  v.  LendeyA  Cotton 
[  •686  ]  V.  Thvrland.X  This  too  is  an  executory  contract,  and  *while  it 
remained  executory  it  was  competent  to  either  party  to  rescind 
it.  Selwyn's  N.P.§  And  the  plaintiff  having  in  fact  rescinded 
the  contract  by  demanding  his  watch,  is  entitled  to  recover  the 
same  from  the  defendant.  But  at  all  events  the  Court  will  not 
now  interfere  to  alter  this  verdict.  For  it  is  unfit  that  courts  of 
justice  should  be  occupied  in  the  discussion  of  frivolous  questions, 
in  which  the  parties  have  no  real  interest,  to  the  prejudice  of 
those  suitors  whose  valuable  rights  are  waiting  the  decision  of 
the  Court.    In  Henkin  v.  Geras  !<  the  Court  of  E.  B.  held  that  a 

t  9  East,  49.  {  91,  n. 

t  6  T.  B.  405.  II  11  B.  B.  754  (12  East,  247;. 
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wager  on  a  point  of  practice  was  not  a  fit  question  to  be  tried ;      Blthax 
and  in  Sqturea  v.  Whisken  t  Lord  Ellbnbobouoh,  Ch.  J.  refused    kikosman. 
to  try  a  wager  on  a  cock-fight,  because  the  discussion  of  such  a 
question  tended  to  the  degradation  of  courts  of  justice,  and  was 
inconsistent  with  that  dignity  which  it  is  essential  to  the  public 
welfare  that  a  court  of  justice  should  always  preserve. 

CampbeUt  cantra  : 

This  wager  is  not  against  public  policy,  nor  injurious  to  the 
character  or  feelings  of  a  third  person:  it  does  not  lead  to 
indecent  evidence,  and  it  has  no  immoral  tendency ;  it  is  there- 
fore a  lawful  wager. 

(Abbott,  J. :  I  doubt  whether  this  wager  be  legal :  the  efiect  of 
it  would  be  to  subject  a  third  party  to  great  inconvenience,  by 
exposing  him  to  the  importunities  of  the  proprietors  of  these 
vehicles :  any  person  who  has  walked  through  Piccadilly  must 
be  sensible  that  this  is  no  small  inconvenience.) 

It  may  be  very  expedient  that  the  law  upon  this  subject  should 
be  altered  by  Act  of  Parliament ;  but  as  the  law  now  stands,  a 
legal  *wager  is  a  contract  attended  with  all  the  qualities  and  [  •ess  | 
consequences  of  any  other  contract,  and  therefore  it  can  as  little 
be  rescinded  as  created  without  the  consent  of  both  the  con- 
tracting parties.  Here  an  action  might  have  been  maintained 
by  Brown  as  winner  of  the  wager,  which  is  quite  inconsistent 
with  the  notion  that  it  could  be  rescinded  by  the  loser.  The 
consideration  whether  any  particular  wager  be  or  be  not  too 
frivolous  for  the  dignity  of  the  Judge  is  quite  novel,  and  can 
afford  no  means  of  ascertaining  in  what  cases  the  action  will  be 
held  maintainable.  Actions  upon  wagers  quite  as  frivolous  as 
the  present  have  frequently  been  maintained  and  sanctioned  by 
Judges  of  the  first  eminence  in  the  profession.  Pope  v.  St  Leger.  I 
BidUng  v.  Frosty  McAllister  v.  Haden,\\  and  Hussey  v.  Crickett.^ 
It  will  therefore  be  a  new  doctrine  to  say,  that  an  action  cannot 
be  maintained  upon  such  a  wager  as  the  present,  or  that  the 

t  3  Camp.  140.  ||  2  Camp.  438. 

I  1  Salk.  344.  H  3  Camp.  168. 

§  1  Esp.  235. 

BBS 


420  1818.    K.  B.     1  B.  4  ALD.  686—687.  [b-b. 

Bltham     subject  matter  of  the  wager  being  deposited  in  the  hands  of  a 

KnvGBMAH.   stakeholder  to  abide  a  particular  event,  shall  be  recovered  back 

after  that  event  has  happened.    In  all  the  cases  cited  where  the 

money  has  been  recovered  back  from  the  stakeholder,  the  wager 

itself  was  illegal. 

LoBD  Ellbnbobouoh,  Ch.  J. : 

In  most  of  the  cases  the  question  of  illegality  has  not  been  so 
fully  considered  as  it  might  have  been ;  for  hardly  anything  that 
can  be  called  $pon9io  ludicra  can  subsist  without  inconvenience 
to  some  person  or  other.  A  wager  (like  the  present)  that  a 
[  *^7  ]  gentleman  should  go  by  one  of  these  ^conveyances  rather  than 
another  (the  decision  of  which  would  expose  him  to  improper 
importunity  and  interruptions,  and  would  abridge  the  exercise 
of  his  right  of  electing  his  own  conveyance),  certainly  exposes 
him  to  some  inconvenience.  What  has  been  said  of  the  incon- 
venience subsisting  in  Piccadilly  is  applicable  to  this  case,  and 
arises  from  the  same  circumstances.  This  wager  then  being 
pregnant  mth  these  consequences  to  other  parties,  seems  to  me 
to  be  illegal.  Independently,  however,  of  this  circumstance,  I 
think  there  is  no  distinction  between  the  situation  of  an  ar- 
bitrator and  that  of  the  present  defendant,  for  he  is  to  decide 
who  is  the  winner  and  who  is  the  loser  of  the  wager,  and  what 
is  to  be  done  with  the  stake  deposited  in  his  hand.  Now  an 
arbitrator's  authority  before  he  has  made  his  award  is  clearly 
countermandable ;  and  here  before  there  has  been  a  decision, 
the  party  has  countermanded  the  authority  of  the  stakeholder. 
The  misapplication,  too,  of  the  public  time,  by  occupying  the 
attention  of  the  Court  in  deciding  upon  foolish  wagers  of  this 
description,  to  the  prejudice  of  more  important  business,  affords 
a  further  argument  against  this  action.  The  case,  therefore,  is 
full  of  inconvenience  in  the  various  aspects  in  which  it  may  be 
viewed.  The  least  that  can  be  said  of  such  a  wager  is,  that  it 
was  foolish,  and  then  a  Judge  ought  not  to  be  called  upon  to 
decide  such  a  question ;  but  at  all  events  the  situation  of  the 
defendant  cannot  be  distinguished  from  that  of  an  arbitrator, 
whose  authority  is  countermandable,  and  in  that  case  the  verdict 
is  right. 
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Baylbt,  J. :  Bltham 

I  think  this  verdict  is  right.  This  was  a  wager,  which  for  Kikgsiiam 
the  present  I  will  not  call  illegal  *bat  foolish,  and  tending  to  [  *^^^  1 
annoy  a  particular  individual,  and  waste  time  in  a  court  of 
justice ;  then  I  think,  that  in  such  a  case  it  is  competent  to 
either  party,  before  the  event,  to  rescind  the  wager,  and  insist 
upon  having  his  stake  back  again.  This  case  is  perfectly  new 
in  its  circumstances,  so  that  in  coming  to  this  conclusion,  we 
break  in  upon  no  decided  authority.  If  the  wager  be  illegal, 
there  can  be  no  doubt ;  but  if  it  be  not  illegal,  still  if  the  party 
may  rescind  it,  as  it  appears  to  me  he  may  do,  the  conclusion  to 
which  the  jury  have  come  is  right. 

Abbott,  J. : 

The  Court  ought  to  endeavour  to  put  a  stop  to  wagers  of  this 
description  as  far  as  they  can  consistently  with  the  rules  of  law ; 
and  I  think  that  a  Judge  at  Nisi  Frius  would  best  exercise  his 
discretion  by  refusing  to  try  questions  arising  out  of  them ;  for 
many  persons,  who  have  important  questions  affecting  their 
rights  before  the  Court,  are  improperly  delayed  by  the  time  that 
is  consumed  in  these  idle  discussions.  Now  the  utmost  that  can 
be  said  in  favour  of  this  wager  is  that  it  was  only  foolish ;  and 
a  man  who  has  made  a  foolish  wager  may  rescind  it  before  any 
decision  has  taken  place.  It  was  therefore  competent  for  the 
party  so  to  act  in  this  case,  and  having  so  done,  it  was  the  duty 
of  the  stakeholder  to  restore  the  watch  to  him.  But  that  is  not 
the  only  view  that  in  my  judgment  may  be  taken  of  this  case ; 
for  the  tendency  of  such  a  wager  may  be  not  only  to  produce 
inconvenience  to  a  third  party,  but  even  to  the  public ;  for  the 
wager  might  be  laid,  not  merely  to  carry  one  or  two  persons,  but 
thirty  or  forty,  and  so  great  tumult,  confusion,  and  disturbance 
might  be  produced.  It  was,  therefore,  illegal,  *and  being  so,  [  ^689  ] 
the  defendant  could  not  be  justified  in  retaining  the  stake 
deposited. 

HOLBOYD,  J. : 

I  am  of  the  same  opinion.    I  have  been  much  impressed  with 
what  fell  from  my  brother  Abbott  as  to  the  illegality  of  the 
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Bltham  wager.  For  it  is  one  clearly  productive  of  great  inconvenience. 
KnrosMAK.  The  plaintiff  in  this  case,  has  brought  the  action  for  the  watch, 
the  event  not  having  happened  at  the  time  when  he  demanded 
it  back.  It  is  contended,  that  it  had  been  delivered  by  him  to 
the  defendant,  with  an  authority  which  was  not  revocable 
because  another  person  had  then  an  interest  in  it.  But  in  the 
case  of  an  arbitrator  his  authority  may  be  revoked  by  either 
party  before  the  award  made,  and  that  even  though  the  other 
party  to  the  suit  has  an  interest  in  the  award.  And  besides, 
until  that  event  happened  which  was  to  decide  the  wager,  the 
property  in  the  watch  remained  in  the  plaintiff,  and  the  other 
party  had  no  interest  in  it,  but  only  in  the  contract :  the 
defendant  therefore  ought  to  have  returned  it  to  the  plaintiff, 
and  left  Brown  to  bring  his  action  for  it,  if  he  thought  himself 
entitled  to  it.  The  case  might  be  different,  if  the  event  had 
happened  before  the  demand  was  made.  The  jury  have  there- 
fore come  to  a  right  conclusion. 

Rtde  discharged. 


1818.  CLAEKE  V.  EICE. 

•r»M  6.  (1  Bam.  &  Aid.  694—699.) 

r  fidA  1  In  an  action  founded  upon  the  atatate  25  Oeo.  n.  o.  36,  by  one  of  the 

^        ^  two  inhabitantB  who  had  giyen  information,  &c.  to  the  pariah  constable 

of  A.  B.  keeping  a  bawdy-honae,  in  consequence  of  which  A.  B.  was 
proaeouted  to  conviction,  it  is  necessary,  in  order  to  entitle  the  plaintiff, 
upon  such  conyiction,  to  reoorer  the  reward  of  10/.  from  the  overseers, 
that  the  proseoution  ahould  have  been  conducted  by  the  pariah  con- 
stable; and  therefore  where  the  two  inhabitants  had  taken  upon  them- 
selves to  conduct  it,  it  was  holden  that  they  were  not  entitied  to  the 
reward,  and  that  a  demand  upon  the  overseer  stating  the  prosecution  so 
to  have  been  carried  on,  was  insufficient  to  entitie  them  to  an  action  for 
the  double  penalty  given  by  the  Act  in  case  of  a  neglect  or  refusal  by 
the  overseer  to  pay  such  sum  of  10/.  on  demand. 

Dbclabation  in  debt,  in  the  general  form  prescribed  by  the 
25  Geo.  IL  c.  86,  s.  18.  Plea,  Not  guilty.  The  plaintiff  was 
an  inhabitant  of  the  parish  of  St.  George  the  Martyr,  Southwark, 
of  which  parish  the  defendant  was  overseer ;  and  this  action 
was  brought  in  consequence  of  his  having  refused  to  pay  the 
sum  of  102.  to  the  plaintiff,  who,  together  with  another  inhabi- 
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tant  of  the  parish,  had  given  information  which  led  to  the 
conviction  of  a  person  keeping  a  bawdy-house  there.  At  the 
trial  before  Graham,  Baron,  at  the  last  Assizes  for  the  county  of 
Surrey,  it  appeared  in  evidence  that  the  plainti£f  and  another 
inhabitant  paying  scot  and  lot  gave  notice  in  writing  to  the 
constable  of  the  parish,  that  A.  B.  kept  a  bawdy-house  within 
the  parish ;  and  that  they  then  went  before  a  justice  of  the 
peace,  with  the  constable,  and  made  oath  of  the  truth  of  the 
contents  of  such  written  notice,  and  they  and  the  constable 
entered  into  the  recognizances  respectively  required  by  the 
statute.  The  prosecution,  however,  was  conducted  by  the  two 
inhabitants,  of  whom  the  plaintiff  was  one,  and  not  by  the 
constable.  And  the  demand  of  the  102.  made  upon  the  overseers 
stated  the  prosecution  to  have  been  so  conducted. 

Upon  this  it  was  objected  by  the  defendant's  counsel,  that  the 
inhabitants  having  taken  the  conduct  of  the  prosecution  upon 
themselves,  had  not  brought  themselves  *within  the  Act  of 
Parliament,  t  which  directed   the   constable  to  prosecute,  and 


Glabkb 
Rice. 


t  25  Geo.  II.  c.  36,  a.  6.  *•  And 
in  order  to  encourage  prosecutions 
against  persons  keeping  bawdy- 
bouses,  gaming-houses,  or  other 
disorderly  houses,  be  it  enacted,  by 
the  authority  aforesaid,  That  if  any 
two  inhabitants  of  any  parish  or 
plaoe,  paying  soot  and  bearing  lot 
therein,  do  give  notice  in  writing  to 
any  constable  (or  other  peace  officer 
of  the  like  nature  where  there  is  no 
constable)  of  such  parish  or  plaoe,  of 
any  person  keeping  a  bawdy-house, 
gaming-house,  or  any  other  disor- 
derly house,  in  such  parish  or  plaoe, 
the  constable  or  such  officer  as 
aforesaid,  so  receiying  such  notice, 
shall  forthwith  go  with  such  inhabit- 
ants to  one  of  his  Majesty's  justices 
of  the  peace  of  the  county,  city, 
riding,  division,  or  liberty  in  which 
80ch  parish  or  plaoe  does  he,  and 
shall,  upon  such  inhabitants  making 
oath  before  such  justice,  that  they 
do  believe  the  contents  of  such  notice 
to  be  true,  and  entering  into  a  recog- 


nizance in  the  penal  sum  of  20^.  each 
to  giye  or  produce  material  evidenoe 
against  such  person  for  such  offence, 
enter  into  a  recognizance  in  the  penal 
sum  of  30^.  to  prosecute  with  effect 
such  person  for  such  offence,  at  the 
next  general  or  quarter  session  of 
the  peace,  or  at  the  next  assizes  to 
be  holden  for  the  county  in  which 
such  parish  or  place  does  lie,  as  to 
the  said  justice  shall  seem  meet; 
and  such  constable  or  other  officer 
shall  be  allowed  all  the  reasonable 
expenses  of  such  prosecution,  to  be 
ascertained  by  any  two  justices  of 
the  peace  of  the  county,  city,  riding, 
division,  or  Uberty  where  the  offence 
shall  have  been  committed,  and  shall 
be  paid  the  same  by  the  overseers  of 
the  poor  of  such  parish  or  plaoe ;  and 
in  case  such  person  shall  be  convicted 
of  such  offence,  the  overseers  of  the 
poor  of  such  parish  or  place  shall 
forthwith  pay  the  sum  of  10^.  to 
each  of  such  inhabitants;  and  in 
case  such  overseers  shall  neglect  or 


[•696] 
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Clabkb      therefore  that  this  action  could  not  be  maintained.    The  learned 
RioE^        Judge  being  of  this  opinion,  directed  a  nonsuit.     A  rule  niri  for 
Betting  aside  this  nonsuit   having  been  obtained  last   Easter 
Term, 

Oumey  and  Lowes  now  shewed  cause : 

The  plaintiff  can  only  be  entitled  to  recover  the  penalty  upon 
the  terms  of  the  Act  of  Parliament  being  complied  with,  one  of 
[  *696  ]  which  is,  that  the  prosecution  shall  be  conducted  by  *the  parish 
constable.  He  it  is  who  is  to  enter  into  a  recognizance  in  the 
penal  sum  of  801.  to  prosecute  with  effect,  whereas  the  two 
inhabitants  are  only  to  enter  into  a  recognizance  in  the  sum  of 
2(M.  to  give  or  produce  material  evidence  against  the  person 
prosecuted.  The  constable  too,  is  to  be  allowed  the  expenses  of 
the  prosecution,  and  upon  conviction  the  two  inhabitants  are  to 
be  paid  (not  the  expenses  of  prosecution)  but  only  the  sum  of 
101.  It  clearly  therefore  appears  to  have  been  the  intention  of 
the  Legislature  that  the  prosecution  should  be  conducted  by  the 
parish  constable,  and  not  by  the  two  inhabitants,  and  the 
plaintiff  cannot  be  entitled  to  recover  this  penalty  under  the 
Act  of  Parliament.  For  the  same  reason  the  demand  upon  the 
overseers  is  also  insufficient,  in  not  shewing  the  plaintiff  to  be 
entitled  to  the  101.  under  the  Act  of  Parliament,  for  it  only  states 
the  prosecution  to  have  been  conducted  by  the  two  inhabitants, 
and  not  by  the  constable.    The  nonsuit  therefore  was  right. 

Marryat  and  Chitty,  contrcL  : 

The  object  of  the  Legislature  was  the  encouragement  of 
prosecutions  against  persons  keeping  disorderly  houses:  that 
object  may  be  as  well  effected  by  leaving  the  conduct  of  the 
prosecution    to  those  who  are  most    inconvenienced    by  the 

refuse  to  pay  to  suoh  oonstable  or  or  neglected  to  be  paid." 

other  officer  such  expenses  of  the  N.B.  This  Act  is  made  perpetoal 

proseoation   as   aforesaid,  or   shall  by  28  Geo.  II.  o.  19.  [The  latter  Act 

neglect  or  refuse  to  pay,  upon  de-  is  repealed  by  theS.  L.  B.  Act,  1867; 

mand,  the  said  sums  of  lOl,  and  10/.,  and  so  is  the  section  of  the  former 

such  overseers,  and  each  of  them,  Act  by  which  its  duration  is  limited, 

shall  forfeit  to  the  person  entitled  to  — B.  C] 
the  same,  double  the  sum  so  refused 
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noisancey  as  by  intrusting  it  to  the  parish  constable :  the  Act  in  Clabkb 
terms  only  requires  that  the  constable  should  enter  into  a  ^iok. 
recognizance,  and  not  that  he  should  prosecute ;  for  by  the  7th 
section  he  is  only  liable  to  a  penalty  for  wilful  negligence,  and 
he  cannot  be  said  to  be  guilty  of  wilful  negligence  by  merely 
suffering  those  to  conduct  the  prosecution  who  must  have  the 
greatest  interest  in  its  ultimate  success :  inasmuch  therefore  as 
the  Act  does  not  expressly  require  that  the  prosecution  ^should  [  *697  ] 
be  conducted  by  the  constable,  and  as  the  general  intention  of 
the  Legislature  will  be  equally  answered  by  leaving  the  conduct 
of  the  prosecution  in  the  hands  of  the  inhabitants,  the  Act  of 
Parliament  has  been  complied  with,  and  the  plaintiff  here  is 
entitled  to  recover  the  penalty.  Then  if  the  prosecution  has 
been  properly  conducted  within  the  meaning  of  this  Act  of 
Parliament  by  the  two  inhabitants,  the  written  demand  upon 
the  overseers  was  sufficient. 

Baylbt,  J. :  f 

I  am  of  opinion  that  the  objection  taken  at  the  trial  was  valid, 
and  that  the  prosecution,  which  is  the  subject  of  this  case,  was 
not  carried  on  by  the  proper  officer.  The  inhabitants,  according 
to  this  Act  of  Parliament,  are  not  to  conduct  the  prosecution, 
but  that  duty  is  imposed  upon  the  parish  constable ;  and  the 
7th  section  of  the  Act  imposes  a  penalty  on  him  if  he  be  wilfully 
negligent  in  carrying  on  the  prosecution.  It  is  indeed  very 
important  that  these  prosecutions  should  be  conducted  by  him, 
and  not  by  private  individuals ;  for  he  is  a  public  officer,  and  it 
is  his  duty  to  obtain,  if  possible,  additional  evidence  besides  that 
of  the  two  inhabitants,  on  whose  information  the  prosecution, 
according  to  the  Act  of  Parliament,  is  originally  commenced. 
It  is  his  duty  also  to  prosecute  to  conviction,  and  to  call  upon 
the  magistrates  to  inflict  punishment.  But  if  the  conduct  of  the 
prosecution  is  left  with  individuals,  it  may  frequently  be  insti- 
tuted for  the  purpose  of  obtaining  the  reward,  and  not  with  a 
view  to  justice ;  they  may  forbear  to  produce  all  the  evidence 
necessary  to  shew  the  full  extent  of  the  nuisance;  and  even 
after  conviction  may  consent  *to  the  discharge  of  the  offender 

t  Lord  Ellenboroagh,  Gh.  J.  whs  absent. 
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Clabke  withoat  calling  upon  the  Court  to  pronounce  judgment.  The 
Bios.  danger  of  any  such  collusion  will  in  a  great  degree  be  removed 
by  our  holding  it  to  be  necessary  that  such  a  prosecution  should 
be  conducted  by  a  public  officer.  I  think  therefore  that  that  is 
the  sound  construction  of  the  Act  of  Parliament,  and  that  no 
claim  can  be  made  under  it,  except  where  the  prosecution  has 
been  so  conducted ;  and  therefore  that  the  rule  for  setting  aside 
the  nonsuit  should  be  discharged. 

Abbott,  J. : 

I  am  of  the  same  opinion,  that  the  nonsuit  was  right.  The 
prosecution  was  not  carried  on  as  the  Act  of  Parliament  pre- 
scribes ;  for  all  that  the  constable  did  in  this  case  was  to  enter 
into  a  recognizance,  but  the  prosecution  itself  was  not  conducted 
by  him.  The  demand  too  was  not  rightly  made ;  for  the  notice 
given  to  the  overseer  was,  that  the  prosecution  had  been  carried 
on  by  the  inhabitants,  nothing  being  said  of  the  constable ;  which 
is  not  sufficient  in  a  case  where  the  party  neglecting  to  comply 
with  the  demand  incurs  a  penalty,  and  where  therefore  the 
words  of  the  Act  of  Parliament  must  be  strictly  complied  with. 

HOLBOTD,  3. : 

I  am  of  the  same  opinion,  that  in  this  case  the  prosecution 
was  not  carried  on  as  the  Act  of  Parliament  requires.  By  the 
Act  the  constable  is  allowed  his  reasonable  expenses,  if  the 
prosecution  be  carried  on  by  him.  In  fact  the  overseers  may  be 
considered  as  privy  to  such  prosecution  when  conducted  by  their 
own  officer :  and  they  are  therefore  guilty  of  a  culpable  neglect, 
if  under  such  circumstances  they  do  not  pay  the  reasonable 
expenses  and  reward  prescribed  by  the  Act  of  Parliament.  But 
r  •eos  ]  when  the  prosecution  is  conducted  by  ^individuals  the  case  is 
di£ferent,  for  there  the  overseers  do  not  depend  on  their  owf 
officer,  but  only  on  the  information  given  them  by  those  indi 
viduals.  I  think  also  that  in  this  case  the  demand  was 
insufficient,  for  it  only  stated  that  the  prosecution  had  been 
carried  on  by  the  inhabitants.  The  rule  therefore  must  be 
discharged. 

Rule  dUcharged. 
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June  6, 


DOE,    ON    THE    Demise    of    the    Mayor,    Aldermen, 

Capital  Buroesses,  and  Commonalty  of  MALDEN,       — 
V.   MILLER  t^'^1 

(1  Bam.  &  Aid.  699—705.) 

In  ejectment,  the  demise  was  laid  to  be  by  the  mayor,  burgesses,  &c. 
of  the  borough  town  of  M.,  and  on  the  trial  it  turned  out  from  the 
charter  that  the  name  of  the  oorporation  was,  '*  The  Mayor,  &c.  of  M. : " 
Held,  that  this  was  no  yariance,  it  appearing  from  the  charter,  which 
wajB  in  evidence,  that  M.  was  a  borough  town. 

Ejectment.  The  declaration  stated  a  demise  by  the  mayor, 
aldermen,  capital  burgesses,  and  commonalty  of  the  borough 
tovm  of  Maldon.  At  the  trial  before  Wood,  B.  at  the  last  Lent 
Assizes  for  the  county  of  Essex,  it  appeared  that  the  corporation 
had  been  a  very  ancient  one,  and  by  the  failure  of  some  of  its 
integral  parts,  had  ceased  to  exist  in  1768.  The  new  charter, 
which  was  given  in  evidence,  was  dated  on  the  8th  October, 
1810,  and  by  it,  they  were  incorporated  by  the  name  of  the 
mayor,  aldermen,  capital  burgesses,  and  commonalty  of  Maiden. 
Upon  this  it  was  objected  for  the  defendant,  that  there  were 
two  fatal  variances.  First,  the  insertion  of  the  words  **  of  the 
borough  town  "  in  the  name  of  the  corporation,  and  secondly, 
the  spelling  of  the  name  Maldon  instead  of  Maiden.  The  learned 
Judge  overruled  both  objections,  but  gave  the  defendant  leave  to 
move  to  enter  a  nonsuit,  if  the  Court  should  be  of  a  different 
opinion. 

BaUantine  having,  in  last  Easter  Term,  obtained  a  rule  nisi       [  too  ] 
to  this  effect, 

Marryatt  and  Toddy  now  shewed  cause : 

This  is  not  a  substantial  variance  from  the  name  in  the 
charter.  It  is  laid  down.  Bacon's  Abr.  tit.  Corporations,  c.  2, 
that  if  there  be  enough  said  to  shew  that  there  is  such  a  corpo- 
ration, and  to  distinguish  it  from  all  others,  the  body  politic  is 
well  named,  though  the  words  and  syllables  are  varied  from. 
The  case  of  the  borough  of  Ijynn  Regis  is  to  the  same  effect.! 

t  10  Coke,  122. 
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Dob  dem. 

OORPORA- 
TIOH  OF 

Malden 

MiLLKB. 


[  •701  ] 


There  the  true  name  was  Major  et  burgenses  burgi  domini  regis 
de  Lynn  Begis ;  and  an  obligation  made  to  them  by  the  name  of 
Major  et  burgenses  de  Lynn  Begis,  was  held  to  be  good :  and 
though  the  words  "  burgi  domini  regis "  were  left  out,  it  was 
held  to  be  no  substantial  variance.  So  the  insertion  of  other 
words  will  not  have  a  different  effect,  unless  the  wordd  them- 
selves be  material.  Li  Dumper  v.  Sims,^  the  words  ''in  the 
county  of  Oxford  "  were  incorrectly  inserted ;  yet  it  was  held  to 
be  of  no  importance.  These  cases  shew  that  the  question  on 
which  the  Courts  have  uniformly  decided,  has  been,  whether, 
the  variance  be  a  substantial  one  or  not.  It  may  be  said,  that 
these  were  all  cases  of  grants.  But  so  is  the  present  case  also. 
For  the  lease  on  this  record  must  be  taken  to  be  a  grant,  and  to 
have  been  actually  made.  Then  can  there  be  any  distinction 
between  a  grant  to  John  Doe  and  any  other  person  ?  If  not, 
the  only  question  will  be,  whether  this  would  in  other  grants  be 
a  substantial  variance.  In  the  cases  *cited,  variations  as  great 
have  been  held  to  be  immaterial.  In  the  case  of  Merton  College, 
the  true  name  was  "Guardianus,  &c.  coUegii  de  Merton  in 
universitate  Oxonifle,"  and  in  the  lease  it  was  only  *'  in  Oxonia.'* 
But,  inasmuch  as  there  was  no  substantial  difference  between 
Oxford  and  the  University  of  Oxford,  it  was  held  good.  For 
from  the  word  Collegium,  it  would  be  implied,  that  by  the  ^ord 
Oxford,  the  University,  and  not  the  city  was  meant,  even  sup- 
posing them  not  to  be  co-extensive.  So  here,  from  the  words 
mayor,  burgesses,  and  commonalty  of  Maiden,  it  must  be  implied 
that  Maiden  is  a  borough.  For  otherwise  there  would  not  be 
burgesses.  Then  if  it  be  a  borough,  it  must  also  be  a  town. 
Littleton,  Tenure  in  Burgage.  I  The  words  borough  town  of 
Maiden,  are  therefore  synonymous  with  Maiden,  and  then  there 
is  no  substantial  variance.  They  also  cited  the  cases  of  The 
Dean  and  Chapter  of  Carlisle,^  The  Dean  and  Canons  of  Windsor, \\ 
and  The  Mayor  and  Bwrgesses  of  Stafford  v.  Bolton,^  and  Dr. 
Ayray's  case,  ft  And  as  to  the  difference  of  Maldon  and  Maiden, 
that  was  wholly  immaterial,  for  the  words  sound  exactly  alike. 


t  Cro.  El.  816. 
t  Sect  164. 
§  10  Coke,  124. 


Ibid. 
f  1  Bob.  &  P.  40. 
tt  11  Coke,  19. 
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Onslotc,  Serjt.  and  BaUantine,  contra : 

The  question  is,  whether  the  Court  will  by  implication,  make 
out  that  these  two  names  are  the  same.  A  corporation  only 
exists,  and  can  only  do  corporate  acts,  by  the  name  given  to  it 
by  the  charter.  Here  there  is  a  great  difference  between  the 
two  names.  And  the  Stafford  case  proves  that  such  a  misde- 
scription is  material ;  *the  decision  there  having  proceeded  on 
the  sole  ground  that  the  misnomer  might  have  been  pleaded  in 
abatement.  Here,  however,  no  such  plea  could  have  been 
framed,  and  therefore  that  case  is  an  authority  in  favour  of  the 
objection.  The  case  of  King's  Lynn^  and  the  other  cases  cited 
are  those  of  grants  made  to  or  by  the  respective  corporations. 
It  was  therefore,  not  competent  for  the  parties  who  had  made 
the  grants  to  take  advantage  of  their  own  mistake,  so  as  to 
avoid  their  own  acts.  But  here  the  grant  to  John  Doe  is  purely 
fictitious,  and  the  corporation  are  the  real  plaintiffs  in  the  suit. 
And  this  case  substantially  falls  within  the  principle  laid  down 
by  Lord  Chief  Baron  Gilbebt,!  where  he  says,  '^  there  is  a 
difference  between  writs,  declarations,  &c.  and  obligations  and 
leases ;  for  that  if  the  name  of  a  corporation  be  mistaken  in  a 
writ,  a  new  writ  may  be  purchased  of  common  right ;  but  it 
were  fatal  if  mistaken  in  leases  and  obligations,  and  the  benefits 
of  them  would  be  wholly  lost ;  and  therefore  one  ought  to  be 
supported  and  not  the  other."  Here  the  corporation  may,  if 
they  please,  bring  a  fresh  ejectment  by  their  proper  name,  and 
the  benefit  to  them  is  not  wholly  lost  by  the  failure  in  the 
present  action.  And  the  inconvenience  to  them  is  no  greater 
than  that  to  every  plaintiff,  who  having  commenced  an  action 
by  a  wrong  name,  is  turned  round  by  a  plea  in  abatement. 
The  defendant  in  this  case,  by  his  plea,  in  fact  denies  that  he 
held  under  the  mayor,  &c.  of  the  borough  town  of  Maldon ;  and 
at  the  trial  it  is  proved  that  he  did  not  do  so,  but  under  another 
and  a  different  corporation.  Then  this  is  a  fatal  variance,  and 
as  the  party  could  not  have  pleaded  it  in  abatement,  as  *he 
might  have  done  in  the  Stafford  case,  he  ought  to  have  the 
advantage  of  it  in  this  stage  of  the  cause.  And  as  to  the  other 
objection,  it  is  by  no  means  evident  that  Maldon  and  Maiden 

sound  alike. 

t  Gilb.  C.  B.  234,  cited  in  1  Bos.  &  P.  40. 
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Baylby,  J. :  t 

It  BeemB  to  me,  that  in  this  caae  there  is  no  variance.  It  is 
stated  in  the  declaration,  that  the  mayor,  aldermen,  capital  bmr- 
gesaes,  and  commonalty  of  the  borough  town  of  Maldon,  demised 
to  the  plaintiff.  That  is  a  fact,  which  if  not  admitted  by  the 
confession  of  lease,  entry,  and  ouster,  would  require  to  be 
proved.  It  is  however,  necessary  notmthstanding  such  confes- 
sion, to  prove  the  real  title  to  the  property  to  be  in  them,  for 
otherwise  they  cannot  recover.  It  is  said,  that  there  are  no  such 
persons  as  the  mayor,  aldermen,  capital  burgesses,  and  common- 
alty of  the  borough  town  of  Maldon ;  the  name  in  the  charter 
being  the  mayor.  Sec.  of  Maiden.  Now  as  to  the  distinction 
endeavoured  to  be  taken  between  Maldon  and  Maiden,  it  is  suffi- 
cient to  say,  that  the  two  words  sound  alike,  and  therefore  that 
variance  is  of  no  importance.  As  to  the  other,  viz.  the  insertion 
of  the  words  **  of  the  borough  town,"  the  distinction  is  laid  down 
in  Bro.  Abr.,  Misnomer,  78,  quoted  in  1  Bos.  &  P.  44,  where  it  is 
said,  "  in  an  action  by  a  corporation  or  a  natural  body  misnomer 
of  one  or  the  other,  goes  only  to  the  writ,  but  to  say  that  there 
is  no  such  person  in  rerum  naturd,  or  no  such  body  politic,  this 
is  in  bar  ;  for  if  he  be  misnamed,  he  may  have  a  new  writ  by 
the  right  name,  but  if  there  be  no  such  body  politic  or  other 
person,  then  he  cannot  have  an  action."  Now  the  name  of  the 
corporation  in  this  ^declaration  is,  the  mayor,  &c.  of  the  borough 
town  of  Maiden ;  and  every  borough  being  a  town,  the  name  may 
be  considered  as  equivalent  to  the  mayor,  &c.  of  the  borough  of 
Maiden.  Then  if  we  look  into  the  charter,  we  find  that  Maiden, 
and  the  borough  of  Maiden,  are  every  where  used  as  synonymous. 
It  begins  with  stating,  (page  1  of  the  printed  copy,)  Whereas  the 
borough  of  Maiden  is  an  ancient  borough :  it  then  appoints 
(p.  6)  a  mayor  of  the  borough,  aldermen  of  the  borough, 
capital  burgesses  of  the  borough,  and  other  officers,  and  in  p.  8 
the  language  is  peculiarly  strong,  for  there  it  is  said,  that  the 
aforesaid  mayor,  aldermen,  capital  burgesses,  and  commonalfy 
of  the  borough  aforesaid,  and  their  successors  shall  for  ever 
thereafter  have  one  prison  in  their  moot-hall,  and  one  market. 


t  Lord  EUenborough,  Ch«  J.  was  absent. 
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There  are  many  other  passages  in  the  charter,  which  shew  that 
these  two  terms,  borough  of  Maiden  and  Maiden  are  synonymous. 
If  that  be  so,  and  the  distinction  laid  down  in  Brooke  be  right, 
there  are  in  this  case  persons  substantially  answering  the  de- 
scription in  this  declaration.  It  appears,  therefore,  that  the 
mayor,  aldermen,  capital  burgesses,  and  commonalty  of  the 
borough  town  of  Maiden,  have  the  right  to  the  land  in  question, 
and  if  so  cadit  questio, 

Abbott,  J. : 

I  am  of  opinion  that  there  is  no  variance  in  this  case.  The 
lease  passes  the  interest  of  the  corporation  in  the  land,  and  the 
lessee  under  it  has  the  same  right  which  the  body  politic  had. 
That  is  admitted ;  but  it  may  be  said  that  although  the  lease  is 
good  as  against  the  corporation  itself,  yet  that  the  party  in  this 
case  should  have  declared,  that  the  mayor,  *&c.  of  Maiden  by 
the  name  of  the  mayor,  &c.  of  the  borough  town  of  Maldon  made 
the  demise  to  him.  Upon  consideration,  however,  I  am  satisfied 
that  that  was  not  necessary,  and  that  the  plaintiff  is  entitled  to 
recover.  If  no  such  corporation  existed  as  that  described  in  this 
declaration,  then  he  could  not  recover.  But  if  there  be  such  a 
corporation  he  may.  Now  it  is  proved  by  the  charter  that 
the  mayor,  &c.  of  Maiden  are  in  truth  the  same  as  the  mayor, 
&c.  of  the  borough  (which  is  synonymous  with  borough  town)  of 
Maiden.  The  lease  therefore  made  by  the  mayor,  &c.  of  the 
borough  town  of  Maiden,  is  substantially  a  lease  made  by  the 
mayor«  &c.  of  Maiden,  and  is  therefore  good. 

HOLBOYD,  J. : 

I  am  of  the  same  opinion,  that  this  objection  ought  not  to  pre- 
vail. It  is  alleged  as  a  fact  in  the  declaration  that  the  mayor. 
Sec.  of  the  borough  town  of  Maldon  made  this  demise.  If  by  the 
confession  of  lease  entry  and  ouster  an  admission  of  that  demise 
had  not  been  made,  it  would  have  been  necessary  to  prove  it  by 
producing  an  actual  lease.  Now,  it  appears  from  the  charter 
which  is  in  evidence,  that  Maiden  is  a  borough  ;  that  there  are 
a  mayor,  aldermen,  and  other  persons  officers  of  that  borough, 
from  which  it  is  evident  that  there  is,  in  fact,  a  corporation  of 
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the  mayor,  aldermen,  &c.  of  the  borough  town  of  Maiden,  incor- 
porated by  the  name  of  the  mayor,  &c.  of  Maiden ;  then  the 
same  persons  who  are  mentioned  in  the  charter,  and  who  are  a 
corporation  capable  of  demising,  have  made  this  demise,  and  it 

appears  that  they  are  entitled  to  the  land. 

Rule  discharged. 


1818. 
Junes. 

[706] 


CHEESMAN   v.   HARDHAM. 

(1  Barn.  &  Aid.  706—713.) 

An  ayerment  (in  a  declaration  for  disturbing  the  plaintiff's  right  of 
common),  that  plaintiff  was  entitled  to  common  of  pasture  for  all  his 
cattle  leyant  and  oouchant  upon  his  land,  is  well  supported  hy  evidence 
that  the  plaintiff  was  a  part-owner  with  defendant  and  others  of  a  com- 
mon field,  upon  which,  after  the  com  was  reaped  and  the  field  cleared, 
the  custom  was  for  the  different  occupiers  to  turn  out  in  common  their 
cattle :  the  number  being  in  proportion  to  the  extent  of  their  respectiye 
lands  within  the  common  field ;  although  such  cattle  were  not  main- 
tained upon  such  land  during  the  winter;  and  although  the  custom 
proved  was  to  turn  out  in  proportion  to  the  extent  and  not  to  the  pro- 
duce of  the  land  in  respect  of  which  the  right  was  claimed :  Held  also, 
that  it  was  not  necessary  to  state  his  right  to  be  with  the  exception  of 
his  own  land,  but  that  it  was  well  laid  to  be  over  the  whole  common. 

Action  for  a  disturbance  of  the  plaintiff's  right  of  common. 
The  declaration  stated,  that  the  plaintiff  was,  at  the  time  of  the 
grievance,  lawfully  possessed  of  divers,  to  wit,  100  acres  of  land, 
and  the  appurtenances,  situate  and  being  in  a  certain  open  and 
common  field  called  Brooks,  in  the  parish  of  Bosham,  in  the 
county  of  Sussex,  and  by  reason  thereof  during  all  the  time 
aforesaid  of  right  ought  to  have  had,  and  still  of  right  ought  to 
have  common  of  pasture  for  all  his  commonable  cattle,  levant 
and  couchant,  in  and  upon  his  said  land,  with  the  appurtenances 
in  and  over  the  whole  of  the  said  common  field  called  Brooks, 
situate  in  the  said  parish  of  Bosham,  in  the  county  aforesaid, 
every  year  when  the  said  field  is  sown  with  any  kind  of  com, 
after  the  said  com  in  the  said  field  is  reaped,  gathered,  and 
carried  away,  until  the  said  field,  or  some  part  thereof,  should 
be  sown  again  with  some  kind  of  com,  as  belonging  and  apper- 
taining to  his  said  land,  with  the  appurtenances.  At  the  trial 
before  Wood,  B.  at  the  last  Lent  Assizes  for  the  county  of  Sussex, 
it  appeared  in  evidence  that  the  common  field  called  Brooks 
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contained  about  111  acres  of  arable  land,  of  which  the  plaintiff  Ghbbsman 
owned  and  occupied  about  30,  and  the  defendant  only  one  acre,  hardham. 
the  remainder  of  the  field  being  the  property  and  in  the  occupa- 
tion of  other  individuals.  The  lands  of  all  the  proprietors  lay 
dispersed  in  different  parts  of  *the  field,  and  the  custom  was  [  *707  3 
proved  to  be  that  after  the  com  was  reaped  and  the  field  cleared, 
the  occupiers  of  the  different  lands  therein  turned  out  their  cattle 
in  common ;  the  numbers  which  each  individual  was  entitled  to 
turn  out,  being  respectively  in  proportion  to  the  extent  of  his 
land,  within  the  common  field.  The  action  was  brought,  in 
consequence  of  the  defendant  having  turned  out  greatly  more 
than  the  number  to  which  he  was  under  this  custom  entitled. 
A  verdict  having  been  obtained  by  the  plaintiff,  the  defendant 
having  liberty  to  move  to  enter  a  nonsuit,  a  rule  nm  was 
accordingly  obtained  last  Term  on  two  grounds :  first,  that  in 
the  right  of  common  claimed  by  the  plaintiff  there  was  no  excep- 
tion of  his  own  land ;  and  secondly,  that  plaintiff's  cattle  could 
not  be  said  to  be  levant  and  couchant  upon  his  land  rather  than 
upon  any  other  part  of  the  common  field  ;  and  therefore  that  the 
evidence  did  not  support  the  right  stated  in  the  declaration; 
against  which  rule  cause  was  shewn  on  a  former  day  by 

Lawes  and  Cwrwood  : 

It  was  not  necessary  to  state  the  right  with  the  exception  of 
the  plaintiff's  own  land.  For  the  law  excepts  it,  and  it  is 
stated  in  the  declaration  that  the  plaintiff  has  land  in  the 
common  field. 

(They  were  then  stopped  by  the  Coubx  on  this  part  of  the 
case.) 

As  to  the  second  point,  it  is  not  requisite  that  there  should  be 
land  on  which  the  cattle  might  actually  during  the  whole  year 
be  kept,  for  levancy  and  couchancy  is  only  a  mode  by  which  the 
different  rights  of  common  are  admeasured  and  apportioned. 
And  it  is  so  laid  down  by  Lord  Kenton  iaScholes  v.  HargreavesA 
In  Rogers  v.  Benstead  X  it  was  held  sufficient  to  establish  such  a 

t  2  B.  B.  532,  534  (5  T.  B.  46,  48).  }  1  Selw.  N.  P.  413,  4th  edit. 
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Chbesman  claim  that  the  cattle  were  foddered  with  the  ^produce  of  the 
Habdham.  1*^^  ^  respect  of  which  the  right  was  claimed.  In  this  case  it 
[  *708  1  appears  that  the  number  of  cattled  tamed  out  is  in  proportion 
to  the  quantity  of  land,  which  is  a  mode  of  admeasurement  of 
the  common  exactly  similar  to  levancy  and  couchancy,  the  num- 
ber of  cattle  which  the  land  will  maintain  being  naturally  in 
proportion  to  the  extent  of  the  land  itself.  There  is  therefore 
no  material  difference  between  the  right  proved  and  that  stated 
in  the  declaration. 

Marryat  and  D'Oyley,  contra : 

The  cattle,  as  it  appears  from  the  evidence,  are  never  upon 
the  land  except  when  they  are  turned  out  to  enjoy  the  right  of 
common.  There  is  therefore  no  reason  to  say  that  they  are 
levant  and  couchant  on  the  plaintiff's  land,  rather  than  on  that 
of  any  other  proprietor  in  the  field ;  and  yet  the  right  is  claimed 
in  respect  of  a  particular  levancy  and  couchancy  on  the  plaintiff's 
land.  In  Sclioles  v.  Hargreaves  \  Bullbr,  J.  lays  it  down, 
that  "  levancy  and  couchancy  means  the  possession  of  such  land 
as  will  keep  the  cattle  (claimed  to  be  commoned)  during  the 
winter;  and  as  many  as  the  land  will  maintain  during  the 
winter  shall  be  said  to  be  levant  and  couchant."  There  must 
therefore  be  some  other  land  (besides  the  common  itself)  in 
respect  of  which  this  right  of  common  must  be  claimed,  and  the 
quantity  of  that  land  must  be  such  as  will  maintain  the  cattle 
during  the  winter.  Here,  however,  there  is  no  such  land :  for 
during  the  winter  the  plaintiff  must  keep  the  cattle,  if  he  keeps 
any  at  all,  in  land  wholly  unconnected  with  the  common  field. 
But  even  if  levancy  and  couchancy  be  taken  to  be  only  a  mode 
t  •709  ]  of  apportioning  the  common,  ♦it  will  not  do.  For  at  all  events 
the  number  of  cattle  must  be  in  proportion  to  the  number  which 
the  lands  will  maintain ;  or,  in  other  words,  in  proportion  to 
their  produce.  But  the  custom  proved  here  is  for  the  parties  to 
turn  on  not  in  proportion  to  the  produce,  but  according  to  the 
extent  of  their  respective  lands.  That  therefore  is  a  material 
difference,  and  the  evidence  does  not  support  the  declaration. 

Cur.  adv,  r^dt, 
t  2  R.  R.  632,  534  (5  T.  R.  46,  48). 
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Batlby,  J.t  now  delivered  the  opinion  of  the  Court :  Chebsmak 

The  plaintiff  in  this  case  has  declared  that  he  was  lawfully  Habdham. 
possessed  of  divers,  to  wit,  100  acres  of  land,  with  the  appur- 
tenances, situate  in  a  certain  common  field  called  Brooks,  and 
that  by  reason  thereof  he  had  common  of  pasture  for  all  his 
commonable  cattle,  levant  and  couchant,  in  and  upon  his  said 
land,  with  the  appurtenants,  in  and  over  the  whole  of  the  said 
common-field,  every  year,  when  the  said  field  was  sown  with  any 
kind  of  com,  after  the  said  com  in  the  said  field  was  reaped, 
gathered,  and  carried  away,  until  the  said  field,  or  some  part 
thereof,  was  sown  again  with  some  kind  of  com;  and  the 
question  is,  whether  this  right  of  common  has  been  correctly 
described  in  the  declaration,  and  supported  by  the  evidence.  It 
was  objected,  that  as  this  was  arable  land  situate  in  a  common 
field,  the  cattle  could  not  be  properly  said  to  be  levant  and 
couchant  on  the  said  land,  inasmuch  as  they  wandered  over  the 
whole  extent,  and  might  with  equal  propriety  be  said  to  be 
levant  and  couchant  on  any  other  part  of  the  common  field. 
This  therefore  brings  it  to  *the  question,  what  is  the  meaning  of  [  *7io  ] 
the  term  levancy  and  couchancy  as  used  in  this  declaration  with 
reference  to  a  right  of  common  ?  In  the  case  of  a  distress  those 
cattle  only  are  said  to  be  levant  and  couchant  on  the  land,  which 
have  been  there  for  a  space  of  time  long  enough  for  them  to  have 
lain  down  and  risen  up  again.  But  in  a  case  of  a  right  of 
conmion  it  is  different,  for  there  it  means  cattle  which  are  con- 
nected with  the  land  in  respect  of  which  common  is  claimed ; 
and  is  a  mode  of  ascertaining  the  number  of  cattle  which  are 
entitled  to  the  right  of  common.  The  right  of  common  ap- 
pendant is  confined  to  arable  land  only,  and  yet  the  party  must 
state  in  claiming  this  right,  that  the  cattle  were  levant  and 
couchant  upon  the  land.  It  follows  therefore  that  arable  land 
in  point  of  law  may  have  cattle  levant  and  couchant  thereon. 
In  Bennett  v.  Reeve,  I  the  prescriptive  claim  of  common  append- 
ant did  not  state  that  the  cattle  were  levant  and  couchant,  and 
the  defendants  there  hiving  replied  that  the  cattle  were  not 
levant  and  couchant,  the  question  was,  whether  that  replication 

t  Loid  EUenborougb,  Ch.  J.  was  X  Willes,  227. 

abeent  when  the  case  was  argued. 

F  F  2 
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Chbssmak  put  a  material  fact  in  issue.  Now  if  levancy  and  coucbancy 
HAKOH^iff,  ^^^  incident  to  the  right  of  common  appendant,  the  replication 
was  a  good  answer  to  the  plaintiff's  claim,  and  the  Court  held  it 
80  to  be ;  and  in  Brooke's  Abr.  tit.  Common,  pi.  8,  it  is  also  laid 
down,  that  in  the  case  of  common  appendant  you  must  state  the 
cattle  to  be  levant  and  couchant  upon  the  estate.  The  right 
stated  in  this  case  is  not,  properly  speaking,  that  of  common 
appendant,  but  is  most  like  the  right  of  common  stated  in  Sir 
Miles  Carbetfs  case,t  and  there  called  common  of  shack,  which 
[  *7li  ]  is  a  right  of  ^persons  occupying  arable  land  lying  together,  and 
uninclosed,  to  turn  out  their  cattle  to  feed  promiscue  in  the  open 
field.  If  there  were  no  common  right  of  this  sort,  every  man 
would  be  bound  to  keep  his  cattle  upon  his  own  land,  which 
would  be  productive  of  great  inconvenience,  and  in  many 
instances  would  be  impossible.  In  order  to  obviate  this,  every 
man's  cattle  are  allowed  the  full  range  of  the  whole  field ;  but 
then  the  number  which  each  man  is  at  liberty  to  turn  out  must 
be  limited  by  some  rule.  This  introduces  levancy  and  couchancy, 
by  which  the  number  of  cattle  to  be  turned  out  is  restrained  to 
that  which  the  land  of  each  individual  is  capable  of  supporting. 
So  in  the  case  of  common  appendant  the  right  is  confined  to 
such  cattle  as  are  levant  and  couchant  upon  the  estate,  viz.  to 
such  and  so  many  as  the  tenant  has  occasion  for  to  plough  and 
manure  his  land ;  and  in  1  Yentr.  54,  2  Eeble,  590,  Noy,  SO, 
and  5  T.  B.  48,  it  is  settled  that  what  is  meant  by  cattle  levant 
and  couchant,  is  the  number  of  cattle  which  the  land  in  respect 
of  which  the  common  is  claimed  will  maintain ;  and  in  the  latter 
case  Lord  Ebnyon  says,  that  levancy  and  couchancy  is  a  mode 
of  admeasuring  the  common.  In  the  case  cited  from  1  8elw. 
N.  P.  418,  the  question  was  as  to  cattle  levant  and  couchant  on 
a  messuage  and  one  acre  of  land.  Now  within  one  sense  of  the 
words  levant  and  couchant  they  were  so,  for  they  might  have 
been  distrained ;  but  the  case  there  was  held  to  be  different  with 
respect  to  a  right  of  common ;  for  Lord  Baymond  says,  ^'  These 
cows  cannot  be  levant  and  couchant  upon  the  one  acre,  for  I  am 
clear  that  levancy  and  couchancy  is  a  stint  of  common  in  con- 
tradistinction to  common  san%  nombre^  and  signifies  only  so  many 

t  7  Co.  Rep.  65. 
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aa  the  messuage  or  farm  will  *by  its  produce  maintain ;  and  it    Ohbbsman 
was  BO  resolved  in  the  case  of  the  town  of  Derby.    I  know  there    habd'ham. 
are  cases  which  say  that  foddering  in  a  yard  makes  levancy  and      [  *n2  ] 
couchancy,  but  then  the  meaning  is,  foddering  with  stubble,  &c. 
produced  from  the  messuage  or  land  itself  to  which  the  yard 
belongs."    That  case  therefore  shows  that  the  fair  meaning  of 
the  words,  cattle  levant  and  couchant,  is,  the  number  of  cattle 
which  the  land  is  capable  of  maintaining.    In  the  present  case 
each  man  under  these  words  would  be  entitled  to  put  upon  the 
common  the  number  of  cattle  which  his  land  is  capable  of  sup- 
porting ;  and  then  the  right  is  not  improperly  described  in  the 
declaration,  and  has  been  supported  by  the  evidence.    The  rule 
therefore  for  setting  aside  this  verdict  must  be  discharged. 

Ride  discliarged. 

Baylbt,  J.  afterwards  added :  There  is  a  passage  in  Gomyn's 
Digest,  tit.  Common,  E.  which  is  incorrect.  The  passage  is 
this :  ''  If  several  freeholders  who  have  lands  in  a  common  field 
intercommon,  one  of  them  cannot  prescribe  to  inclose  against 
the  others."  Now  this  is  contrary  to  7  Coke,  65.  But  the  true 
decision  is  to  be  found  in  2  Mod.  105,  where  it  is  laid  down, 
''  Where  there  are  several  freeholders  who  have  right  of  common 
in  a  common  field,  such  a  custom  to  inclose  is  good,  because  the 
remedy  is  reciprocal ;  for  as  one  may  inclose,  so  may  another. 
But  Justice  Atktks  doubted  much  of  the  case  at  bar,  because 
the  defendant  had  pleaded  this  custom  to  inclose  in  bar  to  a 
freeholder  who  had  no  land  in  the  common  field  where  he 
claimed  right  of  common,  but  prescribes  to  have  such  right 
there  as  appendant  to  two  acres  of  land  which  he  had  alibi." 
*This  decision  is  not  at  variance  with  7  Coke,  65,  and  it  is  [  *7is  ] 
desirable  to  correct  the  error  in  Lord  Chief  Baron  Comyn's 
excellent  book. 
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1818.       DOE,    ON   THE   Demise   op    ABRAHAM   SMITH    the 

jMne  8 

—  *  Younger    and    JANE    his    Wife,     v.     SAMUEL 

[713]  WEBBER  AND  WILLIAM  STONE. 

(l  Bam.  &  Aid.  713—722.) 

Devise  to  M.  H.,  her  heirs,  &o.  for  ever;  and  in  case  M.  H.  shall 
happen  to  die  and  leave  no  child  or  children,  then  to  I.  B.  and  her  heirs 
for  ever,  pa3ring  the  sum  of  1,000/.  to  the  executor  or  executors  of 
M.  H.,  or  to  such  person  as  M.  H.  by  her  will  shall  appoint :  Held, 
that  the  words  "child  or  children"  were  here  synonymous  with 
'*  issue,'*  and  that  this  was  not  the  devise  of  an  estate  tail  to  M.  K., 
but  of  an  estate  in  fee  to  M.  H.,  with  a  good  executory  devise  over  to 
I.  B.  in  case  M.  K.  died  leaving  no  issue  living  at  her  death. 

Ejectment  to  recover  the  poBsession  of  certain  lands  in  the 
parish  of  Exton  in  the  county  of  Somerset.  The  declaration  con- 
tained one  demise  on  the  2nd  day  of  April,  1817,  from  Abraham 
Smith  the  younger  and  Jane  his  wife.  The  defendants  pleaded 
Not  guilty,  upon  which  issue  was  joined.  The  cause  came  on  to 
be  tried  at  the  last  Summer  Assizes  for  the  county  of  Somerset 
before  Mr.  Justice  Burrough,  when  a  verdict  was  found  for  the 
plaintiff,  subject  to  the  opinion  of  the  Court  upon  the  following 
case: 

Mary  Cording,  late  of  the  parish  of  Exton  in  the  county  of 
Somerset,  spinster,  being  seized  in  fee  of  the  premises  in  question 
in  this  cause,  made  her  last  will  and  testament  in  writing  dated 
the  10th  day  of  March,  1818,  duly  executed  and  attested  as  is 
by  law  required  for  the  passing  real  estates,  by  which  she 
devised  as  follows,  viz.  "  I  do  also  give,  devise  and  bequeath 
all  my  freehold  messuages,  lands,  tenements,  and  hereditaments, 
and  real  estate  whatsoever  and  wheresoever,  with  their  and  every 
of  their  rights,  members,  and  appurtenants,  and  all  the  rest, 
residue  and  remainder  of  my  goods,  chattels,  and  personal  estate 
and  effects  of  what  nature  or  kind  soever,  subject  and  chargeable 
[  •m  ]  with  the  *payment  of  all  my  just  debts  and  legacies,  and  funeral 
charges  and  expences  unto  my  niece  Mary  Hiles,  her  heirs, 
executors,  administrators,  or  assigns  for  ever.  And  my  will  is, 
that  in  case  my  niece  Mary  Hiles  shall  happen  to  die  and  leave 
no  child  or  children,  then  my  will  is,  I  give,  devise,  and  bequeath 
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onto  my  niece  Jane  Barnes  all  my  freehold  lands  and  tenements         Dob 
called  or  known  by  the  name  of  Witheridge  and  Soath  Huckham     wbbbeb 
to  her  and  her  heirs  for  ever,  paying  the  sum  of  one  thousand 
pounds  of  lawful  money  of  Great  Britain  unto  the  executor  or 
executors  of  my  niece  Mary  Hiles,  or  to  such  person  as  she,  by 
her  last  will  and  testament,  shall  direct."     The  premises  so 
devised  to  Jane  Barnes  are  the  premises  in  question  in  this 
cause.     The  said  Mary  Cording  afterwards  died  on  the  10th  day 
of  January,  1809,  seized  of  the  premises  in  question  in  this  cause 
without  having  altered  or  revoked  her  said  will.    Upon  her  death 
the  said  Mary  Hiles  entered  into  the  premises,  and  in  Hilary 
Term,  1812,   suffered  a  recovery  thereof,  the  uses  of  which 
recovery  were  by  indentures  of  lease  and  release  bearing  date 
respectively  on  the  9th  and  10th  days  of  September,  1811,  and 
made  in  contemplation  of  her  intended  marriage  with  the  de- 
fendant William  Stone,  declared  to  be  to  the  use  of  the  said 
Mary  Hiles  until  the  marriage,  and  then  to  the  use  of  certain 
trustees  therein  named  in  fee,  in  trust  for  such  persons,  &c.  as 
the  said  Mary  Hiles  should  by  deed  or  will  direct,  and  in  default 
thereof,  and  in  the  mean  time,  to  permit  her  to  receive  the  rents 
during  her  life.   After  her  death  to  permit  the  husband  to  receive 
them  during  his  life,  and  then  to  convey  the  same  to  the  children 
of  the  marriage  as  therein  mentioned,  and  if  no  children,  to 
the    survivor  in  fee.    The  ^marriage    soon    afterwards    took      [  «716  ] 
effect,  and  the  said  Mary  Hiles  then  Mary  Stone  died  on  the 
1st  day  of  January,  1817,  without  having  had  any  child,  and 
having  by  her  will  made  in  pursuance  of  the  power  contained 
in  the  settlement,  devised  the  premises  to  her  husband  the 
said  William  Stone,  who  survived  her,  and  he  and  the  said 
Samuel  Webber  as  his  tenant  continually  since  her  death,  have 
been  and  still  are  in  possession  of  the  premises.     The  said 
Jane  Barnes  the  devisee  in  remainder  on  the  8th  day  of  Sep- 
tember, 1808,  intermarried  with  Abraham  Smith  the  younger. 
They  are  both  living  and  are  the  lessors  of  the  plaintiff  in  this 
ejectment. 

[This  case  having  been  argued,  the  Goubt  took  time  for 
consideration.] 
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Doe  Lord  ELumBOBOUGH,  Gh.  J.  now  delivered  the  judgment  of 

Wbbbkb.     the  Court : 

[  719  ]  The  questions  in  this  case  arise  upon  the  will  of  Mary  Cording, 

spinster,  whereby  she  devised  all  her  real  estate,  and  all  the 
residue  of  her  personal  estate,  unto  her  niece  Mary  Hiles,  her 
heirs,  executors,  administrators,  or  assigns  for  ever.  And  in 
case  her  niece,  Mary  Hiles,  should  happen  to  die  and  leave  no 
child  or  children,  then  testatrix  gave  unto  her  (testatrix's)  niece, 
Jane  Barnes,  all  her  freehold  tenements  called  Witheridge  and 
South  Huckham,  to  her  and  her  heirs  for  ever,  paying  1,000Z. 
unto  the  executor  or  executors  of  Mary  Hiles,  or  to  such  person 
as  she  by  her  last  will  should  direct.  Mary  Hiles,  after  the 
testatrix's  death,  having  suffered  a  recovery,  and  having  after- 
wards died  without  having  had  any  child,  this  ejectment  was 
brought  by  Jane  Barnes  and  Abraham  Smith,  her  husband,  the 

[  *720  ]  lessors  of  the  plaintiff,  to  recover  the  premises  *devised  over  aa 
aforesaid.  In  this  case  it  has  been  contended  that  the  words 
''child  or  children"  mean  issue,  and  that  the  first  devise  is 
therefore  either  converted  into  an  estate  tail  by  the  limitation 
over  on  Mary  Hiles*  s  dying  and  leaving  no  child  or  children,  in 
which  case  the  limitation  over  is  a  remainder,  and  barred  by  the 
recovery.  Or  if  the  first  devise  be  considered  to  be  in  fee,  that 
the  limitation  over  is  too  remote,  as  being  an  executory  devise 
to  take  effect  after  an  indefinite  failure  of  issue.  It  is  true  that 
the  words  "  child  or  children  "  may  mean  issue.  And  where  the 
intent  requires  it,  the  word  ''  children  "  has  not  been  confined  to 
the  immediate  descendants,  though  thai  is  its  ordinary  and  proper 
sense,  but  has  been  extended  to  all  the  descendants,  whether 
mediate  or  immediate,  as  in  WUd's  case,  6  Co.  Bep.  17  a.  Rayle 
V.  Hamilton^  4  Ves.  487.  Doe  v.  Cavendish,  4  T.  B.  741,  n.  and  in 
Radcliffe  v.  Buckley,  10  Yes.  195,  201.t  The  same  construction 
was  also  given  to  it  by  Lord  Hardwiokb  even  in  a  deed,  accord- 
ing to  the  intent  of  the  parties,  in  Wyth  v.  Blackman,  1  Yes. 
Sen.  200,  S.  C.  Ambl.  666.  And  in  the  present  case  the  words 
''  child  or  children  "  must  be  construed  to  mean  ''  issue,"  because 
it  is  the  manifest  intention  of  the  testatrix  that  Jane  Barnes 
should  not  take  by  the  devise  over  in  exclusion  of  any  of  the 

t  7  B.  B.  383. 
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issae,  however  remote,  of  Mary  Hiles ;  and  unless  the  words  do         Dob 
receive  that  construction,  Jane  Barnes  would  take  in  exclusion     wbbbbb. 
of  such  issue,  in  the  event  of  Mary  Hiles  dying  without  leaving 
at  her  death  any  son  or  daughter  surviving  her,  but  leaving  a 
grand-child  or  grand-children,  the  offspring  of  any  of  her  own 
deceased  immediate  children.    Taking  therefore  the  will  as  if 
the  devise  over  had  been  '*  in  case  Mary  Hiles  ^should  die  and      [  *72i  ] 
leave  no  issue,"  this  is  the  efifect  of  the  will.    It  contains  first  a 
devise  to  Mary  Hiles  in  fee,  which  would  enable  her  to  dispose 
of  the  fee  amongst  her  offspring,  if  she  should  leave  any  at  her 
death  ;  but  if  she  should  not  leave  any,  then  instead  of  the  fee 
in  the  two  tenements  devised  over  on  the  happening  of  that  event, 
and  which  upon  that  event  are  given  to  Jane  Barnes  and  her  heirs, 
the  sum  of  1,0002.  was  to  be  paid  by  Jane  Barnes  or  her  heirs,  to 
the  executors  or  nominee  of  Mary  EUles.    This  is  therefore  like 
the  case  of  Roe  d.  Slieers  v.  Jeffery,  7  T.  R.  589,  which  was  a 
devise  to  J.  F.  and  to  his  heirs  for  ever,  but  in  case  J.  F.  should 
depart  this  life,  and  leave  no  issue,  then  the  testator  devised 
over  estates  for  life  only.    In  that  case,  the  first  devise  was  held 
to  be  in  fee,  and  not  in  tail,  and  the  limitation  over  a  good 
executory  devise,  upon  the  event  of  a  failure  of  issue  at  the  time 
of  his  death,  for  Lord  Eenyon  says  "  the  persons  to  whom  it  was 
given  over  were  then  in  existence,  and  life  estates  only  were  given 
to  them."    The  payment  of  1,000Z.  in  the  present  case,  is  equally 
strong  in  that  respect,  it  being  a  personal  provision,  and  being 
to  be  made  to  a  person  or  persons  appointed  by  Mary  Hiles  in  her 
will,  the  event  contemplated  by  the  testatrix,  seems  to  have  been 
approximate,  and  not  a  remote  event,  namely,  a  failure  of  children 
or  issue  at  Mary  Hiles's  death,  and  not  an  indefinite  failure  of 
issue,  which  might  happen  at  any  remote  period;   and  Mary 
Hiles  never  having  had  any  child,  the  event  has  happened  on 
which  those  two  tenements  were  given  over  to  Jane  Barnes. 
And  if  the  event  on  which  the  two  tenements  named  in  the  will 
are  given  over  be,  as  we  think  it  is,  to  be  confined  to  a  failure  of 
issue  *at  Mary  Hiles's  death,  not  only  the  above  case  of  Roe  v.      [  *722  ] 
Jefferyy  but  also  the  cases  of  Porter  v.  Bradley ^  8  T.  R.  143,  t  and 
Doe  on  demise  of  Barnfield  v.  Wetton,  2  Bos.  &  P.  824,  are 

t  1  B.  B.  676. 
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Dob        directly  applicable  to  the  present  case,  to  shew  that  the  prior 

Wbbbeb.     estate  in  fee  given  to  Mary  Hiles,  is  not  by  the  limitation  over, 

upon  the  failure  of  her  issue  at  the  time  of  her  death,  narrowed 

into  an  estate  tail.    And  as  two  tenements  only  are  given  over 

on  that  event,  that  is  an  additional  circumstance  to  shew  that 

the  devise  over  cannot  be  considered  as  converting  the  prior 

devise  into  an  estate  tail,  as  that  would  make  the  same  words  of 

devise  operate,  as  giving  to  Mary  Hiles  two  different  estates,  an 

estate  tail  in  part,  and  an  estate  in  fee  in  the  residue.   We  think 

therefore,  that  the  first  devise  gave  a  fee,  and  that  the  devise 

over  is  an  executory  devise,  and  not  too  remote.     Consequently, 

that  it  is  not  barred  by  the  recovery,  and  that  judgment  must  be 

for  the  plaintiff. 

Judgment  for  the  plaintiff. 


1818.  BRACEGIEDLE  v.  HEAIJ).t 

•^8.  (1  Bam.  ft  Aid.  722—727.) 

r  722  1  ^  oontract  for  a  year's  service,  to  oommenoe  at  a  subsequent  day, 

being  a  contract  not  to  be  performed  within  the  year,  is  within  the 
fourth  section  of  the  Statute  of  Frauds,  and  muBt  be  in  writing;  and 
therefore  no  action  can  be  maintained  for  the  breach  of  a  verbal  con- 
tract made  on  the  27th  May,  for  a  year's  serrioe  to  commence  on  the 
dOth  of  June  following. 

The  declaration  stated,  that  in  consideration  that  the  plaintiff, 
at  request  of  the  defendant,  on  the  27th  May,  had  made  an  agree- 
ment to  enter  into  defendant's  service  as  groom  and  gardener, 
and  to  come  into  his  service  on  the  80th  June  then  next,  to  serve 
defendant  for  twelve  months  upon  the  terms  therein  mentioned, 
defendant  promised  to  receive  and  take  plaintiff,  and  to  retain 
[  ♦723  ]  and  employ  him  in  such  service  for  ♦the  time,  and  upon  the 
terms  aforesaid.  Breach,  that  although  plaintiff  was  willing  to 
enter  into  the  service  on  the  80th  June,  and  requested  the 
defendant  to  receive  him,  yet  that  the  defendant  refused  to 
receive  plaintiff  into  his  service.  To  plaintiff's  damage  of  202. 
Flea,  non-assumpsit.    At  the  trial  at  the  last  assizes  for  the 

t  See  the  same  principle  applied      11  Q.  B.  D.  123 ;  48  L.  J.  Q.  B.  362. 
in  BrUain  v.  BoMxter  (C.  A.  1879)      — B.  C. 
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county  of  Chester,  a  verbal  contract  similar  to  that  stated  in  the      bbaob. 
declaration  was  proved  to  have  been  made  on  the  27th  day  of  «.  . 

May  between  the  parties,  by  which  the  defendant  agreed  to  take  Hbald. 
the  plaintiff  into  his  service  for  a  year,  to  commence  on  the  80th 
June  following.  It  was  further  proved  that  the  plaintiff  on  that 
day  tendered  himself  as  servant  to  the  defendant,  but  that  the 
latter  had  refused  to  receive  him.  It  was  objected,  that  as  the 
plaintiff  was  not  to  enter  into  the  service  until  the  80th  June, 
and  as  the  service  was  to  continue  for  one  year  from  that  day, 
the  contract  could  not  be  performed  within  a  year  from  the  time 
when  it  was  made  (27th  May),  and  that  therefore  by  the  4th 
section  of  the  Statute  of  Frauds,  the  contract  not  being  in 
writing,  no  action  could  be  maintained  upon  it.  The  case  of 
BoydeU  v.  Drummand  f  was  relied  on,  and  the  learned  Judges 
upon  that  authority  thought  the  case  within  the  statute,  and 
nonsuited  the  plaintiff.  A  rule  nisi  for  setting  aside  this  non- 
suit, having  been  obtained  in  Easter  Tjsrm  [was  now  argued] . 

Lord  Ellenborough,  Ch.  J. :  [  726  ] 

This  case  falls  expressly  within  the  authority  of  BoydeU  v. 
Drummondf  and  if  we  were  to  hold  that  a  case  which  extended 
one  minute  beyond  the  time  pointed  out  by  the  statute,  did  not 
faU  within  its  prohibition,  I  do  not  see  where  we  should  stop  ; 
for  in  point  of  reason,  an  excess  of  twenty  years  will  equally  not 
be  within  the  Act.  Such  difficulties  rather  turn  upon  the  policy, 
than  upon  the  construction  of  the  statute.  If  a  party  does  not 
reduce  his  contract  into  writing,  he  runs  the  risk  of  its  not  being 
valid  in  law;  for  the  Legislature  has  declared  in  clear  and 
intelligible  terms,  that  every  agreement  that  is  not  to  be  per- 
formed within  the  space  of  one  year  from  the  making  thereof, 
shall  be  in  writing.  That  brings  it  to  the  question,  what  is  the 
meaning  of  the  word  performed  ?  Will  an  inchoate  performance, 
or  a  part  execution  satisfy  the  terms  of  the  statute  ?  I  am  of 
opinion  that  it  will  not,  and  that  there  must  be  a  full,  effective, 
and  complete  performance.  That  not  being  so  here,  this  case 
falls  within  the  fourth  section  of  the  statute,  and  the  nonsuit 
was  therefore  right. 

t  10  B.  B.  450  (11  East,  142). 
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Bbaob.      Batlet,  J.: 

OIBBLB 

„  ••  I  cannot  distingnish  this  case  from  that  of  Bcydell  v.  Drum- 

Hbald. 


[727] 


mond,  which  I  think  was  rightly  decided.  The  word  performance, 
as  used  in  this  statute,  most  mean  a  complete  and  not  a  partial 
performance,  and  if  so,  this  case  falls  within  the  fourth  section 
of  the  Statute  of  Frauds.  Our  decision  will  not  raise  those 
points  in  settlement  law,  which  have  been  suggested.  For  the 
statute  does  not  say  that  such  agreement  will  be  void  as  a  hiring, 
but  only  that  no  action  shall  be  maintained  upon  it;  such  a 
hiring,  therefore,  although  not  in  writing,  will  be  quite  sufficient 
for  the  purpose  of  acquiring  a  settlement. 

Abbott,  J.: 

I  am  of  the  same  opinion.  This  falls  within  the  case  of 
BoydeU  v.  Drunwnond^  which  I  think,  was  decided  according  to 
the  sound  construction  of  the  Statute  of  Frauds.  The  case  put 
in  argument,  of  an  agreement  for  goods  to  be  delivered  by  one 
party  in  six  months,  and  to  be  paid  for  in  eighteen  months, 
being  after  more  than  a  year  has  elapsed,  is  distinguishable  on 
this  ground,  that  there,  all  that  is  on  one  side  to  be  performed, 
viz.  the  delivery  of  the  goods,  is  to  be  done  within  a  year; 
whereas  here,  the  service,  which  is  the  thing  to  be  performed  by 
the  plaintiff,  cannot  possibly  be  completed  within  that  period. 

HOLBOYD,  J.: 

I  think  BoydeU  v.  Drummond  properly  decided,  and  that  this 
case  falls  within  the  rule  there  laid  down. 

Rule  discharged. 
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HOLMES  V.  BLOGG.f  i8i7. 

(8  TWunt.  86—42,  508—512;  S.  C.  1  Moore,  466;  2  Moore,  652.)  A^7. 

Where  a  pereon  on  coming  of  age  wishes  to  avoid  a  yoidable  contract  [  36  ] 
entered  into  by  him  during  infancy,  he  ought  to  give  notice  of  diBaffirm- 
ance  of  the  contract  within  a  reasonable  time ;  but  such  a  notice  may 
be  dispensed  with  by  the  other  party,  and  where  it  may  be  inferred 
from  the  conduct  of  the  parties  that  the  latter  party  was  aware  of  the 
intention  to  disaffirm,  the  question  whether  formal  notice  has  been 
dispensed  with  should  be  left  to  the  jury. 

Where  an  infant  has  paid  money  as  the  premium  for  a  lease,  and 
enjoyed  the  same  for  a  short  period  during  his  iafancy,  but  avoided  the 
lease  after  he  came  of  age  and  quitted  the  premiaes,  he  cannot,  in  an 
action  for  money  had  and  received,  recover  the  sum  which  he  has  so  paid. 

Assumpsit  for  money  paid  to  the  defendant  by  the  plaintiff, 

dnring  his  infancy.     The  declaration  consisted  of  the  common 

money  counts.     Plea,  the  general  issue.     At  the  trial,  before 

Park,  J.  at  the  London  sittings  after  Easter  Term,  1817,  it 

appeared  that  in  March,  1816|  the  plaintiff  had  entered  into 

partnership,  in  the  trade  of  shoemaking,  with  Taylor,  an  adult ; 

and,  for  the  purpose  of  carrying  on  that  trade,  the  partners 

took  a  lease  of  certain  premises  from  the  defendant.    The  lease 

purported  to  be  granted  by  the  defendant,  in  consideration  of 

8162.  paid  by  the  plaintiff  and  Taylor,  the  receipt  whereof  from 

the  plaintiff  and  Taylor  was  indorsed  on  the  lease.    Of  this  sum, 

157Z.  (the  money,  to  recover  which  this  action  was  brought)  was 

paid  down  by  the  plaintiff,  in  the  presence  of  Taylor ;  and  bills 

were  drawn  by  the  defendant  for  the  remainder  of  the  sum, 

and  accepted  by  the  plaintiff,  in  the  joint  names  of  himself  and 

his  co-partner,  Taylor.     The  first  of  these  bills  was  payable  at 

four  months.     At  the  time  of  these  transactions,  the  plaintiff 

was  an  infant ;  he  became  of  age  in  June,  1816,  and,  on  the 

t  Distmguished  in  Corp«v.  Overton  L.  J.  in  Carter  v.  SUher,  '92,  2  Gh. 

(1833)  10  Bing.  252,  on  the  ground  278,  288,  61  L.  J.  Ch.  401,  and  hy 

that  there   was   an    entire   fsilure  Stirling,  J.  in  Hamilton  v.  Vaughan^ 

of  consideration.    And  similarly  in  Sherrin  EUdrioal  Engineering  Co,  '94, 

EvffrM  V.  WUhiM  (1874)  29  L.  T.  3  Ch.  589,  591,  8B.  750,  63  L.  J.  Gh. 

846,  847;  and  refened  to  by  Kay,  796.~B.  0. 
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HoLMss  day  following  that  event,  he  dissolved  the  partnership  with 
Blooo.  Taylor;  but  his  name  remained  over  the  door  for  three  weeks 
afterwards.  In  September,  1816,  Taylor  entered  into  a  new 
arrangement  with  the  defendant,  by  which  he  got  a  remission  of 
part  of  the  rent,  and  the  taxes  were  paid  for  him  by  the  defen- 
dant. When  the  first  bill  became  due,  it  was  dishonoured, 
and  the  defendant  sued  Taylor  alone;  who  compromised  the 
[  «36  ]  action  without  the  knowledge  of  the  ^plaintiff,  by  surrendering 
the  lease  to  be  cancelled.  The  bills  not  due  were  then  destroyed. 
A  book  kept  by  the  plaintiff,  containing  particulars  relative  to 
the  partnership  account,  was  produced;  wherein  the  sum  in 
question  was  entered  in  his  own  handwriting,  amongst  other 
payments  made  by  him,  as  a  payment  on  account  of  the 
partnership.  Park,  J.  was  of*  opinion,  that  this  money  having 
been  paid  upon  a  partnership  account,  could  not  be  recovered 
back  by  one  of  those  partners,  on  whose  account  the  payment 
was  made ;  but,  independently  of  that,  expressed  himself  to  be 
of  opinion,  that  as  the  lease  of  March,  1816,  was  only  voidable, 
the  infant  ought  to  have  avoided  it,  within  a  reasonable  time 
after  he  came  of  age.  The  infant  dissolved  the  partnership  the 
day  after  he  came  of  age,  and  might,  therefore,  have  avoided 
the  lease  at  an  earlier  period.  On  these  grounds,  the  learned 
Judge  nonsuited  the  plaintiff. 

Best,  Serjt.  in  the  last  Term,  had  obtained  a  rule  nisi  to  set 
aside  the  verdict,  and  have  a  new  trial. 

Copley,  Serjt.  now  shewed  cause.    *    *    ♦ 

[  88  ]  Beat,  in  support  of  his  rule.     *     *     * 

[  89  ]        Dallas,  J. : 

In  this  case  some  points  are  clear.  I  agree  that,  in  every 
instance  of  a  contract  voidable  only  by  an  infant  on  coming  of 
age,  the  infant  is  bound  to  give  notice  of  disaffirmance  of  such 
contract  in  reasonable  time ;  and,  if  the  case  before  the  Court 
were  that  simple  case,  I  should  be  disposed  to  hold,  that,  as  the 
[  **o  ]      *infant  had  not  given  express  notice  of  disaffirmance  within  four 
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months,  he  had  not  given  notice  of  disaffirmance  in  reasonable  Holmes 
time.  .  But  this  is  not  such  a  simple  case,  and  we  must  .see  what  blooo. 
are  the  circumstances  of  it.  The  facts  are  these.  The  plaintiff, 
being  under  age,  entered  into  partnership,  for  the  purpose  of 
carrying  on  trade  with  Taylor ;  and  the  two  persons  executed  a 
lease,  by  which  they  became  tenants  to  the  defendant.  The 
trade  was  carried  on  by  both  parties,  until  the  plaintiff  became 
of  age ;  on  the  day  after  that  event,  the  infant  gave  notice  to 
Taylor  of  the  dissolution  of  the  partnership,  and  his  name  was 
soon  afterwards  removed  from  the  door.  This,  I  admit,  could 
have  no  effect,  as  far  as  the  lessor  was  concerned ;  but,  it  appears 
most  improbable,  that  the  infant  should  have  intended  to  con- 
tinue tenant  of  the  premises,  when  he  had  given  up  the  trade. 
Here,  again,  it  was  necessary  that  notice  should  be  given ;  but 
the  question  is,  whether  the  defendant  has  not  so  treated  the 
plaintiff  as  to  dispense  with  notice  of  disaffirmance  in  any  formal 
shape  ?  What  is  the  defendant's  conduct  ?  Why  should  he  sue 
Taylor  only,  on  the  bills  to  which  the  plaintiff  was  also  a  party, 
if  he  had  not  considered,  that  the  lease,  for  which  those  bills 
were  given  in  part  payment,  was,  as  far  as  the  plaintiff  was  con- 
cerned, at  an  end  ?  The  defendant  then  comes  to  an  entirely 
new  arrangement  with  Taylor  respecting  the  lease,  and  putting 
aside  all  question  concerning  the  effect  of  the  surrender  by  one 
of  two  joint  tenants,  he  receives  from  Taylor  a  surrender  of  the 
lease,  in  consideration  of  the  defendant's  staying  proceedings 
against  him  upon  the  dishonoured  bill,  and  releasing  him  from 
his  liability  to  the  other  bills  ;  and  all  this  is  done  without  the 
knowledge  or  privity  of  the  plaintiff.  What  right  had  the  defen- 
dant to  act  thus,  if  he  still  contemplated  the  plaintiff  as  a  joint 
lessee  with  Taylor?  The  question,  then,  is  whether  the  jury 
*would  not  have  been  of  opinion,  if  the  facts  had  been  left  to  [  hi  ] 
them,  that  the  defendant  had  dispensed  with  formal  notice  of 
disaffirmance.  To  give  the  jury  an  opportunity  of  forming  an 
opinion  upon  these  facts,  I  think  that,  in  this  case,  there  should 
be  a  new  trial ;  but,  whatever  I  may  think,  as  to  the  reasonable- 
ness or  imreasonableness  of  time  of  giving  notice  of  disaffirmance, 
I.  give  no  opinion  thereon,  being  unwilling  further  to  burthen  a 
case  already  sufficiently  difficult. 
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HOLMBB       BUBROITOH,  J. : 

Blooo.  The  form  of  the  action  is  or  is  not  correct,  according  to  the 

plaintiff's  right  to  recover.  It  is  a  strong  fact,  that  the  plaintiff 
dissolved  the  partnership  the  day  after  he  became  of  age,  leaving 
the  house,  which  was  part  of  the  partnership  effects,  in  the 
possession  of  Taylor.  Then,  how  does  the  defendant  treat 
Taylor  ?  he  treats  him  as  the  person  having  the  sole  possession 
of  the  lease ;  and  the  fact  is,  that  Taylor  alone  was  left  in  posses- 
sion of  the  premises.  That  the  defendant  does  so  treat  Taylor, 
is  clear  ;  for,  having  sued  him  on  one  bill,  the  defendant  aban- 
dons his  action,  releases  him  from  the  payment  of  the  other 
bills,  and  says,  you  shall  give  me  up,  in  return,  the  lease :  solely 
and  entirely  treating  Taylor  as  the  person  entitled  to  this  lease, 
as  the  person  to  whom  alone  he  looks  for  rent,  and  whom  he 
acquits  of  the  rent.  Neither  party  seem  to  dream,  that  the 
plaintiff  has  any  thing  to  do  with  the  lease.  These  are  very 
strong  facts,  such  as  ought  to  be  dealt  with  by  a  jury ;  and  I, 
therefore,  think  that,  in  this  case,  there  ought  to  be  a  new  trial. 

Park,  J. : 

This  case  has  taken  a  singular  turn,  for  the  points  on  which 
my  brothers  decide,  are  wholly  aliene  to  the  points  saved,  and  on 
which  the  case  was  moved.  In  all  the  cases,  it  has  been  allowed 
to  infants  at  full  age,  to  affirm  or  disaffirm  contracts  made  by 
[  *42  ]  them  ^during  infancy ;  but  do  those  cases  go  the  length  of 
saying,  that  an  infant  may  take  three  or  four  months  to  make 
his  election  ?  It  strikes  me,  that  it  is  absolutely  necessary  for 
an  infant  to  do  some  act  of  disaffirmance  in  such  a  case  as  this : 
I  do  not  say,  that  it  is  necessary  for  him  to  give  a  positive 
notice.  It  has  been  said,  that  the  defendant,  when  he  took  the 
surrender  of  the  lease  from  Taylor  alone,  admitted  the  infancy 
of  the  plaintiff;  but  it  does  not  appear  on  the  report,  that  it  ever 
was  stated  to  the  defendant,  that  the  1672.  belonged  to  the  plain- 
tiff only.  Then,  when  the  defendant  comes  in  September,  and 
says  take  your  lease  back,  how  does  it  appear  that  the  ^t  was 
known  to  the  defendant,  that  the  money  was  the  plaintiff's  only? 

Rule  (ibtolute. 
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At  the  second  trial  before  Burrougb,  J.  at  the  London  sittings      Holmes 
after  Michaelmas  Term,  in  addition  to  the  facts  stated  on  p.  446       blogo. 
9upra,  it  appeared  that  when  the  arrangement  with  Taylor  was        1818. 
entered  into  by  the  defendant,  the  plaintiff  was  not  in  business,      -^^^^o* 
having  quitted  it  when  he  became  of  age,  and  that,  in  a  subse-       [  608  ] 
quent  conversation  between  the  plaintiff  and  Taylor  respecting 
the  lease,  the  former  declined  having  any  thing  to  do  with  it ; 
that  the  plaintiff  had  never  slept  in  the  house  after  he  became  of 
age,  and  that  his  name  was  soon  afterwards  taken  off  the  door. 
For  the  defendant,  it  was  contended  that  under  these  circum- 
stances the  plaintiff  could  not  recover.     Burrough,  J.  was  of 
opinion  that  the  action  was  well  brought,  but  reserved  the  point. 
The  jury  found  for  the  plaintiff;  and,  in  Hilary  Term  last, 

Copley,  Serjt.  obtained  a  rule  nisi  to  set  aside  this  verdict, 
on  the  ground  that  there  had  been  no  disaffirmance  of  the  con- 
tract ;  and  that  the  sum  sought  to  be  recovered,  having  been 
paid  on  the  joint  account  of  the  plaintiff  and  Taylor,  this  action 
by  the  plaintiff  could  not  be  maintained. 

Best,  Serjt.,  in  the  last  Term,  shewed  cause,  and  made  two 
points ;  first,  that,  if  disaffirmance  were  necessary,  *the  plaintiff,  [  •609  ] 
upon  coming  of  age,  had  disaffirmed  the  contract.  Second,  that 
disaffirmance  was  not  necessary,  and  that  infants  were  not 
bound  by  any  contract  unless  there  were  affirmance  by  them 
after  coming  to  full  age.  In  addition  to  the  cases  cited  in  favour 
of  the  plaintiff  on  the  former  discussion,  the  following  authorities 
were  relied  on  in  support  of  these  points.  Com,  Dig.,\  Smith  v. 
Low, I  Nightingale  v.  Earl  Ferrers,^  Litt.\\ 

Copley,  in  support  of  the  rule,  argued  on  the  point  of  the 
plaintiff's  liability  for  rent  to  the  same  effect,  in  substance,  as 
he  did  in  shewing  cause  on  the  former  occasion,  referring  in 
addition  to  Com.  Dig.  ;1T  and  urged  that,  as  the  payment  made 
was  a  partnership  payment,  the  plaintiff's  remedy  was  against 

t  Tit.  Enfant,  c.  2.  ||  S.  258. 

X  1  Atk.  489.  «|  Tit.  Enfant,  c.  3. 

§  3  P.  Wms.  206. 
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Holmes      Taylor  for  contribution,  but  that  he  could  not  recover  the  money 
Bloog.      80  paid  in  the  present  action. 

Cur,  adv.  tmlt. 
And  now, 

GiBBB,  Ch.  J.  delivered  the  judgment  of  the  Court : 

This  was  an  action  by  Holmes  against  Blogg  for  money  had 
and  received ;  and  the  ground  on  which  the  plaintiff  sought  to 
recover  is  founded  on  the  foUowing  facts.  Holmes,  an  infant^ 
together  with  Taylor,  had  agreed  with  the  defendant  to  take  the 
lease  of  his  house,  and  to  pay  to  him'  a  certain  sum  of  money 
for  that  lease.  Part  of  the  money  was  paid  down,  and  security 
was  given  for  the  residue.  In  point  of  fact,  the  money  paid  was 
the  money  of  Holmes,  at  that  time  an  infant.  The  infant 
[  *610 1  avoided  the  lease  when  he  came  of  age,  as  he  had  a  *right  to 
do ;  and,  having  avoided  the  lease,  he  brought  this  action  for 
the  money  paid  to  the  defendant,  on  the  ground  that  the  con- 
sideration having  failed,  he  was  entitled  to  recover  it.  There 
has  been  a  good  deal  of  argument  on  the  subject  of  this  avoid- 
ance, and,  indeed,  it  has  been  treated  as  the  main  question  :  but 
another  question  arises,  namely,  whether,  supposing  the  lease  to 
have  been  avoided,  the  plaintiff  could  recover  the  money  which 
he  has  paid  for  it  during  his  infancy.  I  confess  this  action  is 
quite  new  to  me,  and  I  thought,  on  principle,  that  it  could  not 
be  maintained.  I  thought,  too,  that  there  was  much  in  my 
brother  Copley's  argument,  that  the  money  paid  could  not  be 
taken  to  be  the  money  of  the  infant  alone,  but  that  it  must  be 
taken  to  be  the  joint  money  of  the  infant  and  Taylor ;  and  that, 
if  it  was  paid  as  their  joint  money,  it  would  be  money  advanced 
by  Holmes  in  the  first  instance  to  the  partnership  of  Holmes  and 
Taylor,  and  then  paid  as  partnership  money  by  them  to  Blogg. 
But  I  think  further,  that,  supposing  this  money  to  be  the  sole 
property  of  the  infant,  he  cannot  recover.  He  may,  it  is  true, 
avoid  the  lease ;  he  may  escape  the  burthen  of  the  rent,  and 
avoid  the  covenants ;  but  that  is  all  he  can  do.  He  cannot,  by 
putting  an  end  to  the  lease,  recover  back  any  consideration 
which  he  has  paid  for  it :  the  law  does  not  enable  him  to  do 
that.     I  cannot  find  this  decided ;  for  I  cannot  find  that  any  such 
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action  as  this  has  ever  been  brought ;  but  Lord  Mansfield  has  Holmes 
incidentally  said  that  such  an  action  cannot  be  brought.  In  the  blooo. 
famous  case  of  Drury  v.  Drury,\  one  of  the  questions  was, 
whether  an  infant  could,  by  contract,  bar  her  dower.  Lord 
NoRTHiKGTON  thought  that  the  statute  applied  only  to  adults ; 
and  the  marriage  of  Lady  Drury  with  the  Earl  *of  Buckingham-  [  •BH  ] 
shire  took  place  on  his  opinion :  but  the  case  afterwards  came 
before  the  House  of  Lords  upon  appeal,  under  the  name  of  The 
Earl  of  Buckinghamshire  v.  Drury, I  when  the  decree  of  Lord 
NoRTHiNGTON  as  to  this  point  was  reversed.  Lord  Mansfield 
there  said,  in  delivering  his  opinion,  "If  an  infant  pays  money 
with  his  own  hand  without  a  valuable  consideration  for  it,  he 
cannot  get  it  back  again."§  What  is  the  point  here?  That  an 
infant,  having  paid  money  on  a  valuable  consideration,  and 
having  partially  enjoyed  the  consideration,  seeks  to  receive  it 
back.  But  the  authority  does  not  altogether  stop  here.  In 
Lord  Chief  Justice  Wilmot's  Notes  of  Opinions  and  Judgments,  || 
it  appears  that  Lord  Hardwicee  and  Lord  Mansfield  were  of 
opinion  with  the  majority  of  the  judges ;  in  which  majority  the 
learned  author,  then  Mr.  Justice  Wilmot,  was.  His  note  of 
Lord  Mansfield's  judgment  on  this  point  is  in  these  words: 
"  If  an  infant  pays  money  with  his  own  hand  without  a  valuable 
consideration,  he  cannot  get  it  back  again."  IT  So  that  Lord 
Chief  Justice  Wilmot  had  himself  taken  a  note  of  this  declara- 
tion of  Lord  Mansfield,  and  laid  it  up  among  his  memoranda, 
without  any  expression  of  disapprobation.  He  must,  therefore, 
be  taken  to  have  adopted  it. 

"We,  therefore,  think  that  this  action  cannot  be  maintained 
upon  the  ground  that  the  infant,  having  paid  the  money  with 
his  own  hand,  cannot  recover  it  back  again. 

The  other  ground  taken  by  my  brother  Copley,  namely,  that 

this  was  the  money  of  the  partnership,  my  ^brother  Burbough      [  *612  ] 

tells  me  was  not  taken  at  Nisi  Prius.     We  do  not,  therefore 

decide  on  that  ground. 

Rule  absolute  for  a  nonsuit. 

t  2  Eden,  39.  §  2  Eden,  72. 

t  Wilmot's  Notes  of  Opinions  and  ||  226. 

Judgments,   177.     S.  C.  3  Brown,  f  Wilmot's  Notes,  22«,  n. 

Pari.  Ca.  492,  2d  ed.  S.  G.  2  Eden,  60. 

o  o  2 
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1817.  LEE  AND   Anothek   V.   MUNN. 

^^^^'  (8  Taunt.  45—56;  S.  C.  1  Moore,  481.) 

[  45  ]  A  purchaser  of  an  estate  by  public  auction  deposited  a  sum  with  the 

auctioneer  as  part  of  the  purchase-money,  until  the  vendor  made  out  a 
good  title,  according  to  the  conditions  of  sale.  No  good  title  was  made 
out ;  but  the  treaty  was  kept  open  with  the  auctioneer  for  four  years 
from  the  time  of  the  sale,  and  no  demand  had  been  made  on  him  for 
the  repayment  of  the  deposit :  Held,  that  in  such  case,  the  auctioneer  is 
not  liable  to  the  purchaser  for  interest  on  the  deposit  money. 

This  was  an  action  brought  against  the  defendant,  an  auctioneer, 
for  the  recovery  of  the  sum  of  200L,  being  a  deposit  paid  to  him 
[  *46  ]       by  the  plaintiffs  on  the  ^purchase  of  a  freehold  estate  by  public 
auction,  the  title  to  which  afterwards    proved  defective;    the 
plaintiffs    also   claimed    interest    on    the   deposit,    as   well  as 
87{.  llis.  2d.  for  the  costs  relative  to  the  investigation  of  the 
vendor's  title.     The  first  count  of  the  declaration  stated,  that 
the  defendant  caused  to  be  put  up  and  exposed  to  sale  by  public 
auction,  premises  therein  described,  subject  to  certain  conditions 
of  sale,  one  of  which  was,  that  the  highest  bidder  should  be  the 
purchaser,  and  pay  immediately  a  deposit  of  20Z.  per  cent,  in 
part  of  the  purchase-money,  to  the  defendant,  and  sign  an  agree- 
ment to  pay  the  remainder  on  or  before  the  SOth  of  January, 
1818,  on  a  conveyance  being  made  according  to  the  terms  men- 
tioned in  the  conditions  of  sale.    The  plaintiffis  then  averred,  that 
they  became  the  purchasers  of  the  premises,  for  the  sum  of  1,000L, 
that  they  then  paid  to  the  defendant  200Z.,  as  a  deposit  of  20  per 
cent.,  in  part  of  the  purchase-money,  and  that,  although  they  were 
ready  and  willing  to  perform  and  fulfil  all  things  in  the  conditions 
contained  on  their  parts,  as  such  purchasers,  to  be  performed  and 
fulfilled  and  to  pay  the  remainder  of  the  purchase-money,  on  a 
conveyance  being  made  agreeably  to  the  conditions  of  sale,  and 
to  complete  the  purchase ;  yet,  that  the  defendant  did  not,  nor 
would  make  or  procure  to  be  made  to  the  plaintiffs  a  good  title 
to  the  premises,  or  make  a  conveyance  thereof,  agreeably  to  the 
conditions  of  sale ;    by  reason  whereof  the  plaintiffs  had  been 
deprived  of  all  the  benefits  and  advantages  which  would  have 
arisen  to  them  from  the  completion  of  the  purchase,  and  had 
been  put  to  the  expense  of  lOOZ.  in  endeavouring  to  procure  the 
title  and  to  get  the  purchase  completed,  and  in  and  about  the 
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investigating  the  title  of  the  vendors  of  the  premises  to  sell  and  Lsbi 
convey  the  same,  ♦and  had  lost  all  gains  and  profits  which  they  munn. 
might,  and,  otherwise,  would  have  made  and  acquired  from  [*^7] 
using  and  employing  the  sum  of  money  so  paid  by  them  as  a 
deposit,  and  other  moneys  provided  and  kept  by  them  for  the 
completion  of  the  purchase.  The  declaration  also  contained 
counts  for  interest  and  the  common  money  counts.  The  defen- 
dant pleaded  non  assumpsit^  and  paid  the  deposit-money  into 
court,  upon  the  count  for  money  had  and  received.  At  the  trial, 
.before  Gibbs,  Gh.  J.,  at  the  London  sittings  after  Trinity  Term, 
1817,  it  appeared,  that  the  estate  belonged  to  Messrs.  Dowleys, 
that  the  auction  took  place  in  December,  1812,  and,  that  the 
estate  was  knocked  down  to  one  of  the  plaintiff's,  who  paid  the 
deposit  of  200Z.  by  a  draft  on  his  bankers.  Gertain  letters  were 
then  ^ead  in  evidence.  The  first  letter  was  dated  on  the  6th 
of  April,  1816,  and  written  by  the  defendant  to  one  of  the 
plaintiffs,  in  which  the  defendant  stated,  that  he  had  seen  his 
attorney,  who  had  advised  the  plaintiff  Lee  to  complete  the 
purchase; — the  second  was  dated  on  the  22nd  of  May,  1816, 
and  written  by  the  defendant's  attorney  to  the  attorneys  for 
the  plaintiffs,  as  follows : 

"  MuNN,  aU.  Lbb. 

"  Gentlemen, 
''  I  understand  from  Mr.  Munn,  that  he  saw  Mr.  Lee  yester- 
day, who  expressed  himself  still  willing  to  complete  the  purchase, 
provided  a  good  title  could  be  made ;  and,  that  it  was  agreed 
between  them,  that  Mr.  Lee  should  be  entitled  to  interest  on 
his  deposit,  from  the  time  of  sale,  together  with  costs ; — from 
some  recent  investigations,  I  have  no  doubt  we  shall  be  enabled 
to  make  out  a  very  satisfactory  title  shortly,  and,  particularly, 
with  respect  to  the  possession  of  one  of  the  thirds  of  the  estate ; 
— under  such  circumstances,  *I  presume  you  will  suspend  the  C  **®  ] 
action  for  the  present ;  and  I  have  no  hesitation  in  adding,  that 
we  have  no  intention  to  defend  this  action."  The  third  letter 
was  dated  the  29th  of  July,  1816,  from  the  defendant's  attorney, 
addressed  to  the  attorneys  for  the  plaintiffs,  stating,  that  the 
vendors  were  willing  to  accede  to  certain  proposals  made  by 
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Lbe  them  for  settling  the  purchase,  as  to  one-third  of  the  estate,  viz. 
Huim.  ^Iiat  the  vendors  were  to  have  the  rent  to  Midsummer  then  last, 
to  pay  the  interest  on  the  deposit  to  the  same  period,  to  pay 
the  costs  of  this  action,  together  with  the  expenses  of  investigating 
the  title  and  costs  o '  the  conveyance,  and  that  the  purchasers 
should  take  the  title  as  it  was.  The  fourth  letter  was  dated  on 
the  20th  of  November,  1816,  from  the  same  to  the  same,  inti- 
mating a  wish  that  the  purchase  might  shortly  be  completed. 
The  last  letter  was  dated  the  18th  of  February,  1817,  and 
headed  Dowleys  ats.  Lee,  (all  the  other  letters  having  been 
headed  Munn  ats.  Lee),  from  the  same  to  the  same,  in  which 
the  defendant's  attorney  stated,  that  the  vendors  objected  to  the 
completion  of  the  purchase  on  the  terms  proposed.  Gibbs, 
Gh.  J.  was  of  opinion,  that  the  plaintiff  was  not  entitled  to  recover 
the  costs  of  investigating  the  title  against  the  auctioneer,  who 
was  an  innocent  agent ;  but,  considering  the  plaintiff's  claim  for 
interest  to  raise  a  question  of  great  moment,  on  which  he  wished 
to  have  the  opinion  of  the  Court,  he  directed  a  verdict  to  be 
entered  for  the  plaintiffs  for  48Z.,  being  the  amount  of  the 
interest  claimed,  subject  to  alteration  to  a  verdict  for  the  defen- 
dant, or  to  a  reduction  of  damages,  as  the  opinion  of  the  (Toort 
might  be.    Accordingly, 

Lens,  Serjt.  having,  in  the  last  Term,  obtained  a  rule  niH 
[  *^^  ]       to  that  effect,  when  the  Lord  Chief  Justice  mentioned  ^the  cases 
of  De  Bemales  v.  Wood  t  and  Ccdton  v.  Bragg.  I 

PeUf  Serjt.  now  shewed  cause  against  the  rule : 

The  question  is,  whether  the  plaintiffs  are  entitled  to  any  and 
what  interest  on  their  deposit,  the  purchase  not  having  been 
completed.  They  are  entitled  to  interest  from  the  time  of  the 
deposit  to  the  commencement  of  their  action,  or,  at  all  events, 
from  the  time  of  the  deposit  to  the  22nd  May,  1816.  Against 
the  principal,  interest  is  clearly  recoverable.  Where  the  pur- 
chaser, at  an  auction  of  a  reversionary  interest  in  bank  stock, 
upon  the  failure  of  the  vendor  to  deduce  a  title,  had  recovered 
back  the  deposit  in  an  action  against  the  auctioneer,  it  was  held, 
t  3  Camp.  258.  }  13  E.  B.  451  (15  East,  223). 
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that  he  might,  nevertheless,  recover,  under  an  averment  of  Leb 
special  damage,  interest  on  the  deposit  in  an  action  against  the  munn. 
principal  for  not  completing  his  contract,  Farquhar  v.  Farley  A 
Flureau  v.  Thomhill,  J  v?as  an  action  against  the  principal,  and 
there  Blackstonb,  J.  says,  if  the  vendor  has  not  a  good  title,  the 
return  of  the  deposit  with  principal  and  interest  is  all  that  can 
be  expected.  In  Cornish  v.  Rowley,^  which  was  an  action  for 
money  had  and  received,  to  recover  a  deposit  paid  for  the  pur- 
chase of  an  estate,  Lord  Ebnyon  said,  "  As  a  good  title  was  not 
made  out  on  the  day  fixed,  I  shall  direct  the  jury  to  find  a 
verdict  for  the  deposit,  with  interest  up  to  that  day."  The  same 
principle  is  strongly  laid  down  in  Richards  v.  Barton ;  \\  and  the 
case  of  Turner  v.  Beaurain  II  is  still  stronger  :  that  was  an  action 
for  breach  of  agreement ;  a  house  had  been  sold  by  auction,  and 
an  ^objection  was  taken  at  the  trial  touching  a  fee- farm  rent,  [  *60  ] 
which  was  not  noticed  in  the  particulars  of  sale.  The  defendant 
did  not  argue  the  point,  and  a  verdict  was  given  against  him  for 
the  deposit,  together  with  the  expenses  incurred  in  investigating 
the  title,  they  being  laid  as  special  damage.  In  De  Bemales  v. 
Wood  the  Court  allowed  interest,  as  special  damage,  from  the 
day  when  the  purchase  ought  to  have  been  completed.  All  the 
above  cited  cases  were  actions  against  the  principal :  Maberly  v. 
Robins  ft  was  an  action  against  an  auctioneer ;  but  the  declara- 
tion contained  no  count  for  interest,  and,  on  that  ground  only, 
the  plaintifiTs  counsel  consented  to  strike  off  the  interest  from 
the  verdict,  and  reduce  it  to  the  amount  of  the  deposit.  In  that 
case  it  never  was  even  hinted,  that  the  plaintiff  could  not  recover 
because  the  defendant  was  an  auctioneer;  the  absence  of  the 
count  for  interest  alone  operated  there. 

(Dallas,  J. :  In  Farqvhar  v.  Farley^  Gibbs,  Ch.  J.  says  :  "  If, 
indeed,  it  had  appeared,  that  the  auctioneer  had  actually  made 
interest  of  the  money,  it  might  have  been  a  question,  whether 
that  interest  might  not  be  recovered  against  the  auctioneer." 

t  IS  B.  B.  599  (7  Taunt.  592 ;  1  |i  1  Esp.  268. 

Moore,  322).  %  Sugden*8    Vendor     and    Pur- 

t  2  W.  Bl.  1078.  chaser,  193,  227,  4th  ed. 

$  Selwyn's  N.  P.  4tli  ed.  170.  ft  5  Taunt.  625 ;  1  Marsh.  258. 
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LsB        This  goes  some  way  to  shew,  that  the  action,  which  will  lie 
MuIn.       against  the  principal  will  not  lie  against  the  auctioneer.) 

The  dictum  of  Gibbs,  Ch.  J.,  in  Farquhar  v.  Farley  was  extra- 
judicial, for  the  action  there  was  against  the  principal.  But 
supposing  that  dictum  to  be  law,  one  point  would  be,  whether  or 
not  the  auctioneer  had  made  interest  during  the  time ;  and  how 
is  that  fact  to  be  ascertained  by  the  plaintiffs  ?  Although  it  may 
be  daily  a  subject  of  enquiry  in  equity,  whether  trustees  have 
made  interest  or  not ;  a  court  of  common  law  will  not,  in  every 
action  of  this  kind,  drive  its  suitors  into  a  court  of  equity.  Be 
[  *^i  1  the  law  as  it  may,  the  facts  of  this  ^case  take  it  out  of  the 
general  rule,  and  entitle  the  plaintiffs  to  interest :  but  it  cannot 
be  conceded  that  an  auctioneer  is  not  liable  to  interest.  In 
Spurrier  v.  Elderton  f  the  action  was  assumpsit  on  the  common 
money  counts.  The  defendant  had  employed  the  plaintiff,  an 
auctioneer,  to  sell  his  estate,  which  was  knocked  down ;  the 
deposit-money  was  paid,  and  the  title  was  objected  to :  the  pur- 
chaser brought  an  action  against  the  plaintiff  to  recover  the 
deposit-money.  The  plaintiff  gave  his  principal  notice  of  the 
action,  who  declined  defending ;  whereupon  the  plaintiff  re-paid 
the  deposit,  the  costs  of  the  action,  excise  duty,  and  interest 
from  the  time  of  making  the  deposit,  and  then  brought  his  action 
against  his  principal  to  recover  the  same.  Ellenbobough,  Ch.  J. 
held,  that  though,  for  want  of  a  special  count,  the  costs  of  the 
former  action  could  not  be  recovered  ;  the  plaintiff  might  recover 
the  money  actually  paid,  under  the  declaration  as  then  framed. 
According,  therefore,  to  Spurrier  v.  Eldei-tan^  if  the  present 
plaintiff  recover  against  the  present  defendant  his  deposit- 
money,  and  the  interest  thereon,  the  defendant  will  have  his 
action  against  his  employer,  to  recover  from  him  whatever  he 
may  be  compelled  to  pay  by  this  action.  But,  it  is  urged,  that 
it  would  be  an  answer  for  the  auctioneer  to  shew,  that  he  had 
not  made  interest.  However  that  may  be,  the  defendant  in  this 
case  has,  down  to  a  late  stage  of  the  cause,  at  least,  made  him- 
self a  principal ;  and  an  auctioneer  is  liable  to  all  actions,  to 
which  his  principal  would  be  liable,  if,  at  the  time  of  the  sale,  he 

t  5  Esp.  1. 
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has  not  disclosed  the  name  of  his  principal ;  even  though  he  be        Leb 
not  called  on  to  disclose  it.     Hanson  v.  RoberdeanA  Mukn. 

(Dallas,  J. :  I  see  on  my  Lord's  note,  that  the  counsel  for  the 
plaintiff  stated  to  *the  jury  that  the  defendant  acted  as  princi-       [  •52  ] 
pal,  and  that  his  Lordship  ruled  that  the  plaintiff  could  not 
recover  interest  and  the  expenses  of  investigating  the  title  against 
the  auctioneer. 

Pabk,  J. :  In  the  particulars  of  sale,  it  is  expressly  stated  that 
the  defendant  was  auctioneer.) 

It  appears  no  where  in  evidence,  that  the  defendant  ever  refers 
the  plaintiffs,  or  their  solicitors,  to  the  principal  or  the  attorney 
for  the  principal ;  and  this  he  would  have  done,  if  he  had  not 
himself  been  the  principal.  The  contract  of  sale  was  in  Decem- 
ber, 1812 ;  and,  in  April,  1816,  the  defendant,  having  through 
all  that  interval  been  in  treaty  with  the  plaintiff  for  an  alteration 
in  the  terms,  writes  to  the  plaintiff  Lee  a  letter,  such  as  a  prin- 
cipal would  have  written,  followed  by  another  of  the  same  import 
in  May,  1816.  The  plaintiffs  are  deluded  by  prospects  held  out 
to  them,  that  a  good  title  would  be  made  ;  and  when  at  last  the 
defendant  fails  totally  in  making  such  a  title,  they  are  told,  after 
all  their  trouble  and  expense,  and  after  a  lapse  of  four  years, 
that  the  bare  deposit-money  is  all  that  they  can  recover.  It  is 
true,  the  letter  of  February,  1817,  is  headed  Dowleys  ats.  Lee ; 
but,  till  that  time,  the  names  of  Dowleys  as  principal  had  never 
been  mentioned ;  up  to  May,  1816,  therefore,  the  plaintiffs  are 
entitled  to  interest  on  the  deposit-money  paid  by  them.  The 
defendant  employs  his  separate  attorney,  defends  the  action  for 
himself,  and  by  his  attorney's  letter,  admits  his  liability  to  the 
interest  to  the  period  last  mentioned. 

Lens,  Serjt.,  in  support  of  his  rule : 

If  the  defendant,  as  auctioneer,  is  not  liable  to  interest,  he 
having  paid  the  deposit-money  into  Court,  is  entitled  to  have  the 
verdict  entered  for  him.     He  is  not   liable  to  interest ;   and 
though  great  difficulties  have  arisen  on  the  question  *of  interest,       r  ^53 1 
the  last  determination  only  goes  the  length  of  shewing,  that 

t  1  Peake,  163. 
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Lee  under  certain  circumstances,  the  plaintiff  may  recover  interest, 
MuW.  ^  there  be  a  special  count,  giving  intimation  of  that  interest. 
If  it  be  necessary  that  the  defendant  should  have  made  interest, 
that  fact  must  be  shewn  ;  for  it  does  not  necessarily  follow,  that, 
at  all  events,  interest  ought  to  be  paid.  A  deposit  of  money  on 
a  sale,  is  only  so  much  money  paid  upon  account ;  it  is  not 
money  lent. 

(DaIiLas,  J. :  I  can  find  no  case  in  which  it  has  been  distinctly 
held  that  interest  may  be  recovered  against  an  auctioneer.  The 
only  case  where  it  has  distinctly  been  attempted,  is  that  of 
Maberly  v.  Robins^  in  which  the  question  was  raised,  and  after- 
wards abandoned ;  and  this  question,  therefore,  now  neatly  and 
plainly  arises  for  the  first  time.) 

As  against  the  auctioneer  the  plaintiff  cannot  recover.  First, 
there  is  no  contract  t  with  the  auctioneer ;  next,  he  stands  as  a 
stake- holder,  t  to  hold  the  money  until  it  appears  to  which  of  the 
two  parties  it  shall  go.  He  is  intrusted  with  it  for  a  special 
purpose,  and  cannot  make  interest  of  it.  As  there  is  no  special 
contract,  that  the  auctioneer  should  pay  interest,  interest  can 
only  be  recovered  in  the  shape  of  damages  sustained  by  the 
plaintiff,  in  being  prevented  from  making  interest  of  the  money  ; 
but,  by  the  plaintiff's  own  contract,  he  is  precluded  from  holding 
the  money,  or  making  interest  of  it.  The  letters  in  this  case 
clearly  shew,  that,  up  to  the  time  of  bringing  the  action,  the 
parties  never  lost  sight  of  the  original  contract,  or  of  the  pros- 
pect of  coming  to  an  amicable  arrangement ;  and  where  is  the 
period,  after  which  the  defendant  wrongfully  and  pertinaciously 
retains  the  money  ?  The  letters,  too,  all  clearly  shew,  that  the 
defendant  was  auctioneer,  and  not  principal :  from  none  of  them 
£  *^^]  can  it  be  collected,  that  the  estate  ^belonged  to  the  defendant. 
In  Maberly  v.  Robins,  the  question  of  interest  was  abandoned ; 
and  Spurrier  v.  Eldertouy  stands  quite  on  a  different  ground  from 
the  case  before  the  Court.  The  Court  never  meant,  in  that  case, 
to  distinguish  the  interest  from  the  residue  of  the  money.  The 
case  is  entirely  new,  and  principle  must  decide  it. 

t  See  Burrough  v.  Skinner ^  6  Burr.  X  See   Calton  v.  Bragg,   13  R.  B. 

2639.  451  (Id  East,  223). 
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DiLLASy  J. :  Lks 

Ab  this  case  was  tried  before  the  Lord  Chief  Justice ;  and,  as  Mumr. 
it  is  certainly  a  case  of  considerable  consequence,  it  is  better, 
perhaps,  that  we  should  communicate  with  his  Lordship  before 
we  come  to  a  decision  upon  it.  Were  I  called  on  now  to  decide, 
I  should,  under  the  circumstances  of  the  case,  feel  no  diflSculty 
whatever:  but,  on  the  general  question,  I  should  feel  much 
doubt ;  for,  the  question  of  an  auctioneer's  liability  to  interest 
has,  in  many  cases,  been  raised,  but,  in  none  decided.  My 
brother  Lens  has  argued  on  the  true  ground,  by  tracing  the  sup- 
posed liability  of  the  auctioneer  to  its  origin.  The  principal  and 
auctioneer  stand  on  very  different  ground ;  the  principal  con- 
tracts with  the  purchaser,  that,  he  has  a  good  title  to  the  estate 
to  be  sold ;  and,  on  the  faith  of  that,  induces  the  purchaser  to 
divest  himself  of  the  possession  of  his  money;  but  the  auc- 
tioneer's contract  is  only  to  hold  the  money,  and,  at  the  moment 
when  one  of  the  parties  becomes  entitled  to  it,  to  deliver  it  to 
£uch  party.  After  failure  to  complete  the  contract,  demand 
made  on  the  auctioneer  for  the  deposit-money,  and  refusal  by 
him  to  return  it,  I  should  think,  that  the  purchaser  might  pos- 
sibly be  entitled  to  interest  from  the  time  of  such  refusal ;  and, 
that  the  auctioneer  would,  under  such  circumstances,  retain  the 
money  at  his  own  peril.  But,  in  this  case,  the  negociation  was 
l^ept  open,  and  no  demand  was  ever  made :  I  should,  therefore, 
if  now  called  on  to  decide,  say,  that  there  was  no  ground  on 
*which  the  plaintiff  can  be  held  entitled  to  recover.  I  was,  at  [  •»  ] 
first,  greatly  struck  with  the  delay  which  had  intervened  in  this 
case ;  but  that  impression  is  much  weakened,  upon  observing,  that 
the  treaty,  during  all  the  time  of  such  delay,  was  kept  on  foot. 

Pare,  J. : 

I,  at  first,  thought,  that  De  Bernales  v.  Wood  was  an  action 
against  the  auctioneer ;  but,  on  sending  for  the  brief,  I  find  that 
it  was  against  the  principal.  At  the  same  time,  were  it  now 
necessary  to  decide  the  general  question,  I  should  hesitate  much 
before  I  delivered  my  opinion:  for  in  Edwards  v.  Hodding,\  it 
was  held,  that  the  auctioneer  was  not  warranted  in  paying  over 
t  15  B.  E.  662  {b  Taunt.  815;  S.  C.  1  Marah.  377). 
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Leb        money  to  the  principal,  before  the  title  was  cleared  up.    The 
MuKH.      C6,Be,  however,  now  before  as,  is  decided  by  us  on  the  special 
circumstances  which  compose  it. 

BURBOUGH,  J. : 

An  auctioneer  can  never  be  liable  to  interest,  unless  two  cir- 
cumstances concur.  First,  the  contract  must,  on  failure  of  the 
condition,  be  rescinded  ;  secondly,  a  demand  of  the  deposit  must 
be  made,  and  a  refusal  to  return  it  must  be  given.  The  case  of 
Edwards  v.  Hodding  was  decided  on  very  special  circumstances. 
There  the  defendant  was  attorney  to  the  vendors  as  well  aa 
auctioneer,  and  was  cognizant  of  the  defect  in  the  title  before  he 
paid  over  the  money ;  he  paid  it  over,  nevertheless,  and  Dampier^ 
J.  held,  that  the  plaintiff  was  entitled  to  recover  on  that  expresa 
ground. 

Dallas,  J. : 

Unless  the  Court  say  any  thing  further  on  this  case,  it  may  be 

taken,  that  it  is  decided  by  the  Court  upon  the  very  special  cir- 

cumstances  thereof ;  the  treaty  with  the  auctioneer  having  been 

[  *66  ]       kept  open,  and  *the  contract  not  having  been  rescinded.     The 

Court  studiously  abstain  from  deciding  the  general  question.! 

liule  absolute,  to  enter  a  verdict  for  the  defendant. 


1817.        GIBSON    t\    BRAY    and    Another,     Assignees    of 
^—'  MARKEAM,   a  Bankrupt. 

[  76  ]  (8  Taurt.  76—82 ;  S.  C.  1  Moore,  519  ;  Holt,  N.  P.  556.) 

If  goods  are  sent  by  a  wholesale  dealer  to  a  customer  on  a  contract  of 
sale  or  return,  and  the  customer  becomes  bankrupt  before  he  exercises 
his  option,  the  goods  will  not  pass  to  the  assignees  (as  in  the  reputed 
ownership  I  of  the  bankrupt),  unless  they  have  remained  in  the  posses- 
sion of  the  bankrupt  a  reasonable  time  for  him  to  have  ezereised  his 
power  of  choice. 

This  was  an  action  of  trover,  for  certain  shawls  and  laces.    At 
the  trial  before  Gibbs,  Ch,  J.  at  the  London  sittings  after  the 

t  The   case  was   not   mentioned  t  See  now  Bankruptcy  Act,  1883, 

again ;  and  Gibbs,  Oh.  J.  was  imder-  s.  44,  sub-sec.  2,  par.  3;  Bobeon,  7th 

stood    to   have   concurred    in   the  ed.  p.  430. — B.  C. 
judgment. 
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last  Term,  it  appeared,  that  in  November,  1816,  in  consequence 
of  a  request  made  by  Markham,  a  shopkeeper  at  Sunderland,  to 
Morgan,  the  traveller  of  the  plaintiff,  a  lace-merchant  in  London, 
to  procure  for  him  a  few  high-priced  shawls,  and  other  articles, 
the  plaintiff,  on  the  11th  of  that  month,  selected  and  sent  him 
some  laces  by  the  mail ;  and  in  a  letter  of  that  date,  containing 
An  invoice  of  the  articles  sent,  apprized  him  that  agreeably  to 
his  order,  to  Mr.  Morgan,  he  forwarded,  as  per  invoice  annexed, 
in  a  small  box,  which  would  go  off  per  that  evening's  mail ;  that 
he  had  charged  the  whole  as  low  as  possible,  and  hoped  some  of 
them  would  be  approved  ;  and  that  the  bankrupt's  orders  would 
oblige  the  plaintiff ;  and,  in  a  postscript,  he  requested  to  have 
returned  what  was  not  approved,  as  speedily  as  the  bankrupt 
could  with  convenience. 

The  invoice  contained  in  this  letter  was  as  follows : 


Gibson 
r. 


917- 
582- 
918- 
964 
965- 
1795 
7026 
1805 


Mr.  Markham. 


1|  Bla.  lace  shawl 
1    .        .        .        . 
1        .        .        . 
1^  square 
1        .        •        . 
1  Bla.  lace  scarf 
7J  Bord.     . 
8        wht.      . 


[77] 


Bo*,  of  John  Gibson. 

£14    0  0 

22    0  0 

22    0  0 

8  0  0 

9  9  0 
10    0  0 

0  18  0 

0  14  6 


Box  20d. 


Net  money  £ 


The  parcel  enclosing  the  goods  arrived  by  the  mail,  at  Sunder- 
land, on  the  18th  of  November  following,  and  was  delivered  to 
the  bankrupt  in  the  afternoon  of  that  day  ;  and,  about  the  same 
time,  he  received  by  the  post  the  above-mentioned  letter  and 
invoice.  On  the  evening  of  the  same  day,  his  goods  were  seized, 
under  a  Jieri  facias^  and  on  the  following  morning,  his  shop  wab 
shut  by  the  sheriff's  officers.  On  the  15th  of  November,  the 
bankrupt  executed  an  assignment  of  his  effects,  for  the  benefit  of 
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OiBao>  his  creditors ;  and,  on  the  2lBt,  a  commission  of  bankruptcy 
Bbat.  issued  against  him,  which  was  opened  at  Sunderland,  on  the 
27th,  and  a  provisional  assignment  executed  on  the  same  day. 
On  the  24th  of  December,  the  defendants  were  chosen  assignees. 
The  plaintiff  applied  to  them  for  a  restoration  of  the  lace,  but 
received  a  letter,  stating,  that  the  goods  had  been  received  into 
the  bankrupt's  stock  prior  to  the  act  of  bankruptcy ;  and  that 
they  could  not  be  given  up,  as  they  had  been  then  sold  with  the 
bankrupt's  stock.  It  further  appeared,  that  the  box  containing 
[  ^B  ]  the  lace  remained  *for  some  weeks  unopened  in  the  bankrupt's 
shop ;  and,  that  it  was  kept  perfectly  distinct  from  his  stock. 
GiBBs,  Ch.  J.  expressed  his  opinion,  that  the  goods  were  subject 
to  the  bankrupt's  commission,  and  that  the  entering  the  prices 
short  made  no  difference  in  the  case,  for  the  prices  were  the 
lowest  prices  at  which  the  goods  were  to  be  sold,  and  the  letter 
of  the  plaintiff  only  required  that  those  goods,  which  were  not 
approved  of,  should  be  returned.  His  Lordship  observed,  that* 
in  Livesay  v.  Hood,^  goods  in  the  hands  of  a  dealer  upon  sale  or 
return  were  held  to  pass  to  the  assignees  of  such  dealer,  when 
bankrupt,  and,  that  these  goods  were  under  the  control  of  the 
bankrupt.  He,  however,  reserved  the  point,  directing  a  verdict 
to  be  entered  for  the  plaintiff,  with  liberty  to  the  defendants  to 
move  to  set  it  aside,  and  enter  a  nonsuit.    Accordingly, 

Vaughan,  Serjt.,  on  a  former  day,  having  obtained  a  rule  nisi 
to  that  effect. 

Best,  Serjt.  now  showed  cause : 

Livesay  v.  Hood  and  Neate  v.  Ball  X  are  beside  the  present 
question,  which  cannot  be  considered  one  of  goods  sent  on  sale  or 
return,  under  circumstances  similar  to  those,  which  formed  the 
foundation  of  those  cases.  The  goods  in  this  case  arrived  on  the 
18th  ;  and,  on  the  next  morning,  the  bankrupt's  shop  was  shut 
by  the  sheriff's  officers,  and  the  bankrupt  had  not  from  the  first 
moment  any  power  over  the  goods.  The  invoice  has  no  sale 
prices  carried  out,  nor  are  the  goods  sent  to  be  all  sold  direct,  as 
appears  from  the  language  of  the  letter  of  the  11th.     The  bank- 

t  11  R.  P.  669  (2  Camp.  83).  J  6  B.  B.  401  (2  East,  117). 
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rupt  had  a  discretion  to  select  such  goods  as  suited  *him,  and  to       Gibson 
return  the  others :  this  discretion  to  select  he  never  exercised,       bbay. 
nor  had  he,  at  any  time,  the  order  and  disposition  of  such  goods :       [  *'79  ] 
and,  without  goods  are  in  the  order  and  disposition  of  the  bank- 
rupt, mere  possession  of   them  will  not  subject  them  to  the 
operation  of  the  stat.  21  Jac.  1.+     He  cited  Atkin  v.  Barwick.l 

Vanghan  in  support  of  his  rule  : 

The  goods  were  in  possession  of  the  bankrupt  before  his  bank- 
ruptcy ;  they  were  sent  on  sale  or  return,  and  he  had  an  option 
offered  to  him,  to  be  exercised  by  him :  if  he  does  not  reject 
them,  they  are  to  be  kept,  and  he  does  not  reject  them ;  he  had, 
therefore,  the  order  and  disposition  of  these  goods,  which  he 
might  have  sold  on  the  morning  after  their  arrival,  and  which 
the  defendants  as  his  assignees  are  entitled  to  retain.  Livesay 
V.  Hood  governs  the  present  case,  which  is,  if  possible,  the 
stronger  of  the  two  ;  for  the  invoice  in  Livesay  v.  Hood  is  only 
headed  "  J.  Almon  from  Livesay  &  Co. ; "  here  the  invoice  is 
headed  "  Mr.  Markham  bought  of  J.  Gibson,"  clearly  shewing, 
when  coupled  with  the  letter,  that  the  goods  were  purchased  by 
Markham,  with  a  power  of  returning  such  as  did  not  suit  him, 
within  a  reasonable  time. 

Dallas,  J. : 

The  fallacy  of  my  brother  Vaughan's  argument  consists  in 
supposing,  that  where  goods  are  literally  in  the  possession  of  the 
bankrupt,  by  means  whereof  a  false  credit  may  arise  to  the  pre- 
judice of  others,  who  may  be  thereby  imposed  on,  such  possession 
is  sufficient  to  bring  the  goods  so  possessed  within  the  range  of 
the  statute  of  James.  Now,  if  mere  possession  *were  sufficient,  [  »80  | 
the  possession  of  factors,  trustees  and  others,  would  be  a  posses- 
sion in  the  order  and  disposition  of  the  bankrupt,  which  it 
clearly  is  not ;  and,  therefore,  the  proposition,  that  a  mere 
possession  of  goods  will  bring  them  within  the  order  and  dispo- 
sition of  the  bankrupt  is  much  too  extensive.  What  are  the 
words  of  the  statute ?  "If  any  person  or  persons  shall  become 
bankrupt,  and  at  such  time  as  they  shall  so  become  bankrupt 
t  C.  19,  8.  11  [repealed,  6  Geo.  IV.  c.  16,  s.  1].  J  1  Str.  165. 
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OiBBOH  shall,  by  the  consent  and  permission  of  the  true  owner  and 
B^T,  proprietary,  have  in  their  possession,  order,  and  disposition,  any 
goods  or  chattels,  whereof  they  shall  be  reputed  owners,  and 
take  upon  them  the  sale,  alteration,  or  disposition  as  owners," 
then,  the  same  shall  be  liable  to  the  creditors  of  such  bankrupt.! 
The  true  question,  therefore,  is,  whether  the  bankrupt,  having 
the  goods  in  his  power,  has  taken  upon  himself  the  order  and 
disposition  thereof.  Now,  this  is  not  a  case  of  continual  dealing, 
as  was  the  case  of  Livesay  v.  Hood,  where  the  parties  settled 
their  accounts  monthly ;  but  the  goods  here  are  sent  and  received 
on  a  special  engagement,  that  Markham  may  return  what  is  not 
approved  within  a  reasonable  time.  It  is  urged,  that  Markham 
might  have  sold  them  on  the  morning  after  their  arrival ;  he 
might  have  done  so,  and  that  would  have  been  a  sale  within  a 
reasonable  time.  But  the  next  morning  ended  the  trading,  and 
he  had  not,  therefore,  a  reasonable  time  wherein  to  judge  what 
he  would  or  would  not  take ;  or  whether  he  would  take  any  of 
them.  I,  therefore,  think,  that  Markham  had  not  bought  these 
goods,  that  they  never  were  in  his  order  or  disposition,  and,  con- 
sequently, that  a  property  in  such  goods  never  passed  to  the 
assignees  upon  his  becoming  bankrupt. 

[  81  ]       Park,  J. : 

I  am  of  the  same  opinion.  But,  be  it  understood,  that  we 
impugn  not  the  cases  of  Neate  v.  BaU^  and  Livesay  v.  Hood^ 
neither  do  we  narrow  the  received  construction  of  the  statute  of 
James.  On  reviewing  the  facts,  I  think,  it  will  be  found  that 
there  is  no  difficulty  in  the  question.  These  goods  are  received 
by  Markham  on  the  evening  of  the  18th,  the  shop  is  shut  on  the 
next  morning,  by  command  of  the  sheriff,  who  was  in  possession, 
and  is  never  opened  again.  Markham,  therefore,  had  never  any 
opportunity  of  exercising  the  discretion  delegated  to  him,  as  to 
the  selection  of  what  goods  he  should  keep,  or  what  he  should 
return.  If  it  be  objected,  that  this  view  of  the  case  brings  as  to 
a  consideration  of  time,  the  answer  is,  that  in  all  these  cases  the 
consideration  of  time  forms  an  ingredient.  In  Neate  v.  BaU^ 
Lord  Kenyom  says,  ''  that  the  bankrupt  was  to  decide,  immedi- 
t  21  Jac  I.  c.  19,  s.  11. 
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ately,  whether  he  would  accept  or  return  the  goods;  but  see  Gibson 
what  he  did.  He  received  them  on  the  19th  of  February,  into  beat. 
his  warehouse,  and  there  kept  them  as  his  goods,  until  the  4th 
or  6th  of  March."  In  Livesay  v.  Hood,  the  goods  had  been  in 
the  possession  of  the  bankrupt,  for  nearly  a  month ;  and 
Lawrence,  J.  there  said,  speaking  of  such  goods,  ''they  ap- 
peared to  the  world  as  his  property,  and  this  reputed  ownership 
was  calculated  to  gain  him  a  delusive  credit,  which,  it  is  the 
object  of  the  statute  to' prevent."  But,  here,  there  is  no  pretence 
for  saying,  that  a  delusive  credit  could  be  raised ;  for  the  goods 
arrive  on  the  eve  of  his  bankruptcy,  and  he  never  selects  one  of 
the  articles  offered  to  his  choice.  The  circumstances  of  this  case, 
as  I  think,  go  far  beyond  those  of  Neate  v.  BaU,  and  Livesay  v. 
Hood,  and  are  such  as,  in  my  opinion,  entitle  the  plaintiff  to 
recover. 

BURROUOH,  J.:  L*2] 

In  Horn  v.  Baker, \  every  case  on  this  statute,  which  had 
previously  been  decided,  was  considered.  None  of  those  cases, 
nor  do  any  of  subsequent  occurrence,  touch  the  question  now 
before  the  Court ;  for  the  key  to  this  case  lies  in  the  postscript 
of  the  plaintiff's  letter  of  the  11th  of  November,  "  shall  be  very 
much  obliged  to  have  them  returned,  what  is  not  approved,  as 
speedily  as  you  can  with  convenience."  It  is  quite  plain  that 
Markham  was  to  have  a  reasonable  time  to  choose,  whether  he 
would  have  all  of  the  goods  or  a  part  of  them  only.  These  goods 
are  brought  to  him  on  the  evening  of  the  18th ;  on  the  14th  his 
shop  is  shut  up  by  the  sheriff,  and  there  is  an  end  of  the  bank- 
rupt's power  over  them.  He  had  not,  then,  a  reasonable  time 
in  which  to  exercise  his  power  of  choice,  nor  did  he  exercise  any 
power  over  these  goods ;  and,  therefore,  I  am  of  opinion,  that 

this  rule  must  be  discharged. 

Rule  discharged. 

t  9  B.  B.  641  (9  Eaet,  215). 
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1817.  ROWE     AND     AnOTHBR,     ASSIGNEES     OF     LANGE,      A 

—  '  Bankrupt,  v.   PICKFORD  and  ANOTHER.t 

[  88  ]  (8  Taunt.  83—86;  S.  C.  1  Moore,  626.) 

A  trader  in  London  was  in  the  habit  of  purchasing  goods  at  Man- 
chester, and  exporting  them  to  the  continent  soon  after  their  arriinal  in 
London.  The  goods  so  consigned  to  him  remained  in  the  waggon-office 
of  the  defendants,  who  were  carriers,  until  they  were  removed  by  his 
agent  for  the  purpose  of  being  shipped.  A  consignment  of  goods  for 
the  trader  was  deliyered  to  the  defendants  on  the  9th  and  12th  of 
August ;  on  the  14th  and  17th  the  goods  arriyed  at  the  waggon-office  of 
the  defendants;  on  the  16th  or  17th  the  trader  became  bankrupt ;  and, 
on  the  19th,  notice  of  non-deliyery  to  the  bankrupt  was  giyen  by  the 
consignor  to  the  defendants,  who,  according  to  order,  on  the  21st 
delivered  the  goods  to  a  third  house :  Held,  that  the  assignees  of  the 
bankrupt  were  entitled  to  recover  the  goods  deposited  with  the  defen- 
dants; and  that  the  right  of  the  consignor  to  stoppage  in  transitu 
ceased  on  the  arrival  of  the  goods  at  the  waggon-office  of  the  defendants 
in  London. 

This  was  an  action  of  trover  brought  by  the  plaintiffs  as  as- 
signees of  Lange,  a  bankrupt,  to  recover  the  value  of  six  bales 
of  twist,  delivered  to  the  defendants  as  common  carriers.  At 
the  trial  of  the  cause  before  Dallas,  J.,  at  the  London  sittings 
after  the  last  Term ;  after  the  usual  proof  in  bankruptcy  cases, 
when  it  appeared,  that  the  act  of  bankruptcy  was  on  the  evening 
of  the  16th  or  the  morning  of  the  17th  of  August,  1816,  the 
following  facts  were  given  in  evidence.  The  goods  in  question 
were  delivered  to  the  defendants  at  their  warehouse  at 
Manchester,  on  the  9th  and  12th  of  August,  1816,  by  one 
Paul  Ghapp^,  the  manufacturer  and  consignor,  addressed  to 
the  bankrupt  in  London,  who  had  been  in  the  habit  of  pur- 
chasing Manchester  goods  through  Chappe,  and  exporting  them 
to  the  continent,  on  or  shortly  after  their  arrival  in  London. 
The  bankrupt  had  no  warehouse  of  his  own  in  London,  and  the 
goods  consigned  or  sent  to  him  remained  at  the  waggon-office  of 
the  defendants,  until  they  were  removed  from  thence  by  his 
shipping  agent,  for  the  purpose  of  being  shipped.  The  bankrupt 
always  received  notice  from  the  defendants  of  the  arrival  at  their 
warehouse  in  London,  of  any  goods  addressed  to  him,  and  there 
they  remained  until  an  opportunity  for  shipping  them  presented 
t  See  note  to  Dixon  v.  Baldwen,  7  B.  B.  692.— B.  C. 
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itself;  when  *an  order  to  take  them  away  was  given  by  the  Rows 
bankrupt  to  his  shipping  agents,  together  with  the  note  which  pickpobd. 
had  been  left  with  the  bankrupt,  informing  him  of  the  arrival  of  [  *84  ] 
the  goods.  On  the  14th  of  August,  the  clerk  of  the  bankrupt 
received  a  notice  from  one  of  the  defendants'  porters,  of  the 
arrival  of  two  of  the  bales  in  question ;  on  receipt  of  which,  the 
clerk  went  to  the  defendants'  warehouse,  saw  the  bales,  and  in- 
formed the  warehouseman,  that,  he  should  give  an  order  to  the 
bankrupt's  shipping  agent,  to  come  for  them  as  usual.  On  the 
17th  of  August,  a  similar  notice  was  given  by  the  defendants  of 
the  arrival  at  their  warehouse,  of  the  four  other  bales ;  and,  in 
the  afternoon  of  that  day,  the  clerk  went  to  the  defendants' 
warehouse,  and  saw  those  four  bales,  but  did  not  give  any 
directions  respecting  them.  On  the  18th,  the  clerk  met  the 
warehouseman,  and  told  him  not  to  let  the  goods  in  question  go 
without  order :  the  carriage  for  these  goods  was  not  paid,  and 
the  shipping  agent  always  paid  the  carriage  when  he  took  away 
the  goods.  On  the  19th  of  August,  the  authorised  agent  of  the 
consignor  Chappe,  gave  notice  to  the  defendants,  not  to  deliver 
the  goods  to  the  bankrupt ;  on  the  20th,  Chappe  confirmed  the 
notice  of  his  agent,  and  ordered  the  delivery  of  the  goods  to 
Messrs.  Liebman  &  Co.,  to  whom,  on  the  21st,  they  were,  by  the 
defendants  delivered  accordingly.  For  the  plaintiffs,  it  was  con- 
tended, that  the  consignor  had  no  right  to  stop  these  goods  as 
in  tratmtu ;  such  right  being  determined  by  the  arrival  of  the 
goods  at  the  warehouse  of  the  defendants  in  London.  For  the 
defendants  it  was  urged,  that  the  goods  were  in  transitu  when 
the  consignor  gave  the  notice  for  non-delivery  to  the  consignee. 
The  jury  found  a  verdict  for  the  plaintiffs.  Dallas,  J.  gave  the 
defendants  leave  to  move  to  set  aside  the  verdict,  and  enter  a 
nonsuit,  or  to  have  a  new  trial.    Accordingly, 

Lens,  Serjt.  on  a  former  day,  obtained  a  rule  nisi,  to  that       [  86  ] 
effect.     He  cited  Hunter  v.  Beale,f  and  referred  to  the  cases  of 
MilU  V.  J?aK,:  and  Ellis  v.  Hunt.^ 

t  3  T.  B.  466, «.    (Baferred  to  in         J  6  E.  E.  653  (2  Bos.  &  P.  457). 
the    argument,   1   B.  B.   744,  8,  n.         §  1  B.  B.  743  (3  T.  B.  464}. 
Hunter  v.  Blanchard,) 

H  H  2 
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Rowi  Vaughan,  Serjt.  was  now  about  to  show  cause,  but  was 

PioKvoBD.    stopped  by 

The  Court,  who  asked  Lens,  if  he  thought  he  could  support 
his  case  of  stoppage  in  transitu,  after  the  goods  had  reached  their 
final  place  of  delivery ;  and  observed,  that  this  case  must  be 
governed  by  Leeds  v.  Wri^iht,^  and  Scott  v.  Pettit,l  in  the  latter 
of  which  it  was  held,  that  where  a  trader  had  no  warehouse  of 
his  own,  but  used  that  of  his  packer,  for  receiving  goods  con- 
signed to  him,  the  transitus  of  such  goods  was  at  an  end  upon 
delivery  of  them  to  the  packer.  That  the  case  of  Hunter  v.  Beale 
was  only  a  question  whether  a  packer  was  an  intermediate  man, 
and  wanted  the  material  feature,  which  marked  the  present  case; 
namely,  the  fact  that  the  warehouse  of  the  carriers  was  the  place 
of  final  delivery ;  and  moreover,  that  the  impression  in  Lord 
Ellbnborouoh'b  mind  in  Dixon  v.  Baldwen,^  appeared  to  be 
adverse  to  the  decision  in  Hunter  v.  Beale.  In  RicJiardson  v. 
Goss  II  Chambrb,  J.  said,  that  he  was  strongly  inclined  to  think, 
that,  if  a  man  be  in  the  habit  of  using  the  warehouse  of  a 
wharfinger  as  his  own,  and  make  it  the  repository  of  his  goods, 
and  dispose  of  them  there,  the  journey  would  be  at  an  end  when 
the  goods  arrived  at  such  warehouse :  and,  in  Scott  v.  PettU,^ 
Lord  Altanlby  said,  he  perfectly  coincided  with  Mr.  Justice 
Chambrb  in  that  which  he  had  intimated  in  the  former  case. 
[  •^e  ]  Both  these  cases  were  recognised  *in  Dixon  v.  Baldwen,  and 
there  confirmed  by  Lord  ELLBNBOBOUOH.ff 

Lens  admitted  that  he  could  not  press  the  point ;  and  the 
rule  was 

Discharged, 

t  7  E.  B.  779  (3  Bos.  &  R  320).  p.  127). 

t  7  B.  B.  804  (3  Boa.  &  P.  469).  f  7  B.  E.  at  p.  807(3  Bo6.ft  P.  at 

§  7  B.  B.  at  p.  689  (5  East,  at  p.  p.  472). 
184).  tt  7  B.  B.  at  p.  689  (5  East,  at  p. 

II  6  B.  B.  at  p.  733  (3  Bos.  &  P.  at  185). 
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BLANCZ  V.  SOLLY  and  Another.  i8"- 

JwOV,  357, 

(8  Taunt.  89—92;  S.  C.  1  Moore,  530.)  

A  ship  freighted  with  timber,  &c.  by  the  agents  of  the  defendants  at  [  89  ] 
Dantzic,  and  consigned  to  their  house  in  London,  was,  on  her  arrival, 
and  after  part  of  the  cargo  had  been  deliyered,  seized  by  the  revenue 
officers  on  suspicion  that  she  was  not  Prussian  built.  The  Treasury,  on 
petition,  ordered  the  ship  to  be  restored,  on  condition  that  the  cargo 
should  be  exported,  and  on  payment  of  a  sum  as  a  satisfaction  to  the 
seizing  officers.  This  sum  the  master  (plaintiff)  paid,  and  the  defen- 
dants accepted  and  exported  the  cargo :  Held,  that  this  conduct  of  the 
master  sufficiently  shewed  the  voyage  to  be  illegal,  and  that  he  had 
admitted  such  illegality  so  as  to  preclude  him  from  recovering  the  freight. 

Assumpsit  for  the  freight  of  staves,  timber,  and  deals  carried 
by  the  plaintiff,  on  board  his  ship,  from  Dantzic  to  London.  At 
the  trial  before  Gibbs,  Gh.  J.  at  the  London  sittings  after  last 
Term,  the  following  facts  were  proved.  Li  Aagust,  1815,  the 
agents  for  the  defendants  at  Dantzic,  shipped  a  cargo  of  timber 
consigned  to  the  defendants,  on  board  the  ship  of  the  plaintiff, 
who  signed  a  bill  of  lading,  which  stated  that  the  ship  was  bound 
to  Sheemess  for  orders,  and  that  the  timber  was  to  be  delivered 
as  there  ordered  to  the  defendants  or  their  assigns,  they  paying 
freight  for  the  goods,  at  certain  prices,  in  the  bill  of  lading  men- 
tioned. The  ship  arrived  at  Sheemess  with  the  cargo,  which 
was  ordered  by  the  defendants  to  be  delivered  at  the  Commercial 
Docks,  Deptford.  The  defendants  entered  the  ship  at  the  Custom 
House,  and  the  cargo  was  landed  by  them,  in  their  names,  at 
the  Commercial  Docks.  On  the  day  after  the  commencement  of 
the  delivery,  the  ship  and  cargo  were  seized  in  the  Docks  by  the 
revenue  of&cers,  on  suspicion,  that  the  ship  was  not  Prussian 
built;  and,  therefore,  incapable,  under  the  navigation  act,f  of 

t  12  Car.  n.  c.  18,  s.  8  [repealed,  vessels  as  are  of  the  built  of  that 

G  Geo.  rV.  c.  105],  by  which  it  is  country  or  place  of  which  the  said 

enacted,  that  no  sort  of  masts,  tim-  goods  are  the  growth,  production  or 

ber,   or  boards,   shall   be  imported  manufacture  respectively,  or  of  such 

into  England,  Ireland,  or  Wales,  in  x>ort  where  the  said  goods  can  only 

any  ship  or  vessel  but  in  such  as  do  be  or  most  usually  are  first  shipped 

tnily  and  without  fraud  belong  to  for  transportation,  and  whereof  the 

the  people  thereof,  and  whereof  the  master    and   three-fourths    of    the 

master    and    three-fourths    of    the  mariners  at  least  are  of   the  said 

mariners,    at    least,    are    English :  country  or  place,  under  the  penalty 

except  only  such  foreign  ships  and  and  forfeiture  of  the  ship  and  goods. 
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Blanck  importing  the  produce  of  that  country  into  *England.  The 
SoLLT.  brokers  of  the  captain  and  owners  presented,  with  the  con- 
[  *90  ]  currence  of  the  defendants,  a  petition  to  the  Lords  of  the 
Treasury,  who  ordered  the  ship  to  be  restored,  on  condition 
that  the  cargo  should  be  landed,  and  warehoused  for  a  period 
not  exceeding  six  months,  for  exportation  only,  on  payment  of 
a  satisfaction  of  501.  to  the  seizing  officers ;  this  satisfaction  was 
paid  by  the  plaintiff,  and  the  defendants  subsequently  accepted 
and  exported  the  cargo.  The  order  of  the  Treasury  being  pro- 
duced, GiBBS,  Ch.  J.  directed  the  jury  to  find  a  yerdict  for  the 
defendants,  on  the  ground  that  the  voyage  being  illegal,  the 
plaintiff  could  not  maintain  an  action  for  the  freight.  His 
Lordship,  however,  gave  the  plaintiff  leave  to  move  to  set  aside 
this  verdict,  and  to  enter  it  for  himself.    Accordingly, 

VaughaUf  Serjt.  on  a  former  day,  having  obtained  a  rule  ni^i 
to  that  effect,  being  now  called  upon  by  the  Court,  sup- 
ported his  rule : 

First,  the  order  of  the  Treasury,  on  which  the  defendants  rest, 
is  not  an  order  of  condemnation ;  it  is  not,  therefore,  conclusive 
evidence  of  the  illegality  of  the  voyage ;  and  the  payment  of  the 
satisfaction  ordered,  is  a  payment  merely  pads  causa,  without 
any  acknowledgment  of  the  illegality  of  such  voyage;  and, 
merely  to  avoid  a  contest  with  the  Grown.  Secondly,  the  entry 
of  the  cargo  at  the  custom-house  here,  which  alone  made  the 
illegality,  if  any  existed,  was  the  act  of  the  defendants:  for, 
there  is  no  illegality  in  the  arrival  of  a  ship  at  Sheemess  for 
orders,  at  what  place  she  shall  deliver  her  cargo.  The  only 
document  which  the  plaintiff's  ship  had  with  her,  was  a  bill  of 
lading,  stating,  that  she  was  bound  to  Sheemess  for  orders. 
Thirdly,  to  produce  a  condemnation,  a  suit  on  the  part  of  the 
government  should  have  been  instituted ;  but  no  such  suit  has 
been  instituted :  and,  fourthly,  the  defendants  have  accepted  and 
[  •PI  ]  disposed  of  the  cargo,  for  which  they  now  refuse  to  pay  *freight. 
MvUer  v.  Gemon,\  relied  on  by  the  defendants  at  the  trial,  is 
beside  the  present  case.  There,  the  plaintiff  sought  to  recover 
for  freight  on  a  voyage  admitted  to  be  illegal ;  here,  is  no  ad- 

t  3  Taunt  394. 
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miBsion  of  an  act  of  illegality,  nor  can  the  order  of  the  Treasury      Blaitgk 
be  considered  conclusive  evidence  of  such  an  act.  Sollt. 

Dallas,  J. : 

This  is  a  plain  case.  An  action  is  brought  by  the  master  of 
a  foreign  ship,  for  freight  on  goods  imported  into  this  country 
by  means  of  a  voyage  clearly  illegal.  On  the  arrival  of  the 
vessel  at  Deptford,  she  was  seized,  but,  it  is  contended  by  the 
plaintiff,  that,  as  no  condemnation  has  actually  taken  place,  he 
is  entitled  to  recover.  If  there  had  been  a  condemnation,  it  is 
quite  clear,  that  the  master  could  not  have  recovered  for  his 
freight,  and,  if  there  has  been  that,  which  is  equivalent  to  a 
condemnation,  his  case  fails  him.  Now,  what  are  the  tacts  on 
this  part  of  the  case  ?  On  the  seizure  of  the  vessel,  a  petition 
was  presented  to  the  Lords  of  the  Treasury  for  her  restoration ; 
and  the  plaintiff  himself  interfered  to  prevent  a  condemnation, 
consenting  to  the  export  of  the  cargo  within  a  limited  time,  on 
payment  of  a  satisfaction  of  501.  to  the  seizing  officers.  The 
only  question  to  be  considered  is — whether  this  is  not  primd 
fade  uncontradicted  evidence  of  an  admission  by  the  plaintiff,  of 
the  illegality  of  the  voyage.  His  conduct,  in  acceding  to  the 
terms  ordered  by  the  Treasury,  and  thereby  preventing  condem- 
nation, is,  in  my  opinion,  sufficient  to  prove  the  illegality  of  the 
voyage,  and  to  deprive  the  plaintiff  of  his  right  to  the  freight. 

Park,  J. : 

The  order  from  the  Lords  of  the  Treasury  was  not  compulsory 
on  the  plaintiff,  who  might  have  ^disputed  it,  had  he  thought  [  *'92  ] 
proper  to  do  so ;  but,  instead  of  doing  this,  he  acquiesces  in  the 
terms  imposed  by  the  order.  This  conduct  affords,  therefore, 
an  unqualified  presumption,  that  the  voyage  was  illegal.  I 
cannot  distinguish  this  case  from  the  principle  recognized  in 
MuUer  v.  Gemon ;  and,  I  am  of  opinion,  that  this  verdict  ought 
not  to  be  disturbed. 

BUBBOUGH,  J. : 

I  am  clearly  of  opinion,  not  only  that  this  voyage  was  illegal, 
but,  that,  the  plaintiff,  by  his  acts,  has  admitted  its  illegality.    He 
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Blanck  expected  a  detention,  if  not  a  condemnation  of  the  ship ;  and 
80IXT.  ^^B*  therefore,  ready  to  comply  with  the  terms  of  the  Treasury 
order.  The  cargo  was  consigned  to  the  defendants,  who  have 
been  deprived  of  all  benefit  from  the  importation,  for  they  are 
compelled  to  export  that  which  they  had  probably  bought 
for  the  home-market.  Under  these  circumstances,  therefore, 
I  am  of  opinion,  that  the  plaintiff  is  not  entitled  to  recover. 

Rule  discharged. 

Lens,  Serjt.  was  to  have  shewn  cause  against  the  rule. 


1817.  TREUTTEL    and    WTJRTZ    v.    BARANDON    and 

^!!l"-  ANOTHBK.t 

[  IQQ  J  (8  Taunt.  100—103;  1  Moore,  643—547.) 

Trovor  will  lie  for  bills  of  ezchange  indorsed  to  an  agent  of  the 
plaintiffa  or  order  for  their  acooont,  and  deposited  with  the  defendants 
by  such  agent,  as  a  security  for  past  and  future  advances  by  the 
defendants  to  him. 

Tboveb  to  recover  the  value  of  two  bills  of  exchange:  one 
drawn  by  Garton  upon,  and  accepted  by  Speare,  payable  to 
Garten's  order  eight  months  after  date,  and  indorsed,  "  Pay  to 
J.  P.  De  Boure,  Esq.,  or  order,  for  account  of  Messrs.  Treuttel 
and  Wurtz :  '*  the  other  d):awn  by  Greswick  upon,  and  accepted 
by  Speare,  payable  to  Creswick's  order,  nine  months  after  date, 
with  a  similar  indorsement.  At  the  trial  of  the  cause  before 
Gibbs,  Ch.  J.,  at  the  London  sittings  after  last  Term,  it  ap- 
peared, that  the  bills  had  been  deposited  with  the  defendants 
by  De  Boure  &  Co.,  the  agents  of  the  plaintiffs,  but  without 
their  authority,  as  a  security  for  cash  advances  made  by  the 
defendants  to  De  Roure  &  Co.  De  Boure,  who  had  become 
bankrupt,  stated,  that  he  received  the  bills  for  the  plaintiffs, 
whose  agent  he  was,  and  indorsed  them  to  the  defendants,  to 
whom  he  gave  them  as  a  security  on  his  own  account :  that, 
when  the  bills  were  deposited,  he  was  indebted  to  the  defendants 

t  This   case   is  cited   by   Judge  restrictiye  indorsement;    and   it  is 

Chalmers    (4th    ed.  p.   113)  as   an  made  so  under  s.  35  (1)  of  the  Bills 

authority  for  the  proposition   that  of  Exchange  Act,  1882.~B.  C. 
the  indorsement  in  question  was  a 
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beyond  the  amount  of  sach  bills;   and,  that  the  defendants    Vbbuttsl 
continued,  afterwards,  to  advance  money  to  him  on  the  bills  so    babastdon. 
deposited.    It  further  appeared,  that  when  De  Boure  received 
the  bills  on  behalf  of  the  plaintiffs,  he  wrote  a  letter  of  informa- 
tion to  them,  placed  the  bills  to  their  credit  in  ^account,  and      [  *ioi  ] 
continued  to  have  transactions  with  the  plaintiffs  after  that 
time.    Speare,  the  acceptor,  had  failed,  and  his  effects  were  in 
the  hands  of  trustees. 

On  behalf  of  the  defendants,  it  was  urged,  that  the  action  was 
not  maintainable.  Because,  though  an  agent  or  factor  cannot 
pledge  the  goods  of  his  principal,  he  may  pledge  bills  of  exchange 
indorsed  to  him  as  a  receiver  for  his  principal,  provided  there 
be  nothing  in  the  indorsement  to  restrict  the  negotiability : 
secondly,  because  there  was  nothing  restrictive  in  this  indorse- 
ment, for  the  words  "  Pay  to  J.  P.  De  Roure,  Esq.  or  order,  for 
account  of  Messrs.  Treuttel  and  Wurtz,"  were  only  inserted  to 
shew,  that,  when  the  bills  were  paid,  they  should  be  carried,  in 
the  books  of  the  acceptor,  Speare,  who  had  become  insolvent,  to 
the  account  of  the  plaintiffs,  for  the  purpose  of  preventing 
confusion  in  Speare's  accounts.  Gibbs,  Gh.  J.  was  of  opinion, 
that  De  Boure  had  no  right  to  indorse  these  bills  to  a  stranger, 
that  he  had  no  right  to  deposit  them,  that  their  negotiability  was 
restricted,  and,  that  the  defendants  might  well  have  collected  from 
the  special  indorsement,  that  the  bills  were  not  the  property  of 
De  Boure.    The  jury  found  a  verdict  for  the  plaintiffs. 

Copley,  Serjt.  on  a  former  day,  having  obtained  a  rule  nisi, 
to  set  aside  this  verdict  and  enter  a. nonsuit,  being  now 
called  upon  by  the  Court,  supported  his  rule : 

These  bills  were  negotiable;  they  might  have  been  discounted; 
and,  if  they  might  have  beoQ  discounted,  they  had  been  properly 
dealt  with.  These  bills  were  in  the  hands  of  De  Boure,  who 
was  not  restricted  from  sending  them  into  the  market  for  the 
purposes  of  trade.  In  Evans  v.  Cramlington,\  the  defendant 
drew  a  bill  on  Bider,  payable  to  Price,  or  order,  for  the  use  of 
Calvert.  *Price  indorsed  the  bill  to  the  plaintiff.  Bider  dis-  [  *io2  ] 
honoured  the  bill.  It  was  held  that  the  plaintiff  had  a  right  to 
t  Carth.  5 ;  S.  C.  2  Vent.  307 ;  Skin.  264. 
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Tbsuttkl  recover,  Price  having  a  right  of  transfer,  and  having  indorsed  it 
Bab^dok.  to  h^-  I^  th^  present  case,  the  indorsement  makes  the  bill 
payable  to  De  Eoure  "for  account  of  Treuttel  and  Wurtz." 
There  is  no  dissimilarity  between  the  cases ;  and  De  Boore  had 
a  right  to  indorse  the  bill  to  the  defendants.  If  it  be  admitted 
that  these  bills  might  be  discounted,  why  may  they  not  be 
deposited  as  a  security  ?  What  is  the  nature  of  this  deposit  ? 
De  Roure  has  a  running  account  with  the  plaintiffs,  paying  and 
receiving  money  for  them  ;  this  money  he  applies  to  the  general 
purposes  of  business,  and  enters  it  in  his  accounts,  as  received 
for  the  use  of  those  for  whom  he  is  agent.  What  difference  is 
there  between  discounting  the  bills  severally,  and  crediting  the 
principals  with  the  proceeds  of  each ;  and  entering  the  whole 
amount  to  their  credit  ?  If  the  negotiability  of  these  bills  be 
conceded,  it  follows,  that  this  case  falls  within  the  principles 
laid  down  in  Collins  v.  Martin\  ;  for  the  ground  on  which  it  was 
there  held,  that  agents  might  pledge,  for  their  own  private 
purposes,  bills  of  exchange  in  distinction  from  other  property, 
was,  that  the  bills  of  exchange  were  negotiable.  The  special 
indorsement  could  not  mean,  that  De  Boure  should  not  negotiate 
them;  it  never  could  be  intended,  that  the  plaintiffis  should 
actually  possess  them ;  for  that  firm  could  not  have  sued  upon 
them,  and,  indeed,  they  are  left  for  months  in  the  hands  of  De 
Boure  after  his  letter  of  advice  to  them.  The  legal  property  of 
this  bill  was  in  De  Boure ;  it  was  indorsed  to  him  or  order,  and 
was  negotiable ;  he  has  indorsed  it  to  the  defendants,  and, 
therefore,  they  are  entitled  to  hold  it. 

[  1  Moore,    Dallas,  J. :  I 

546] 

It  is  unnecessary,  in  this  case,  to  touch  on  the  judgment  of 
the  Court  in  that  of  CoUiris  v.  Martin.  There  can  be  no  doubt, 
that  if  a  person  deposit  a  bill  of  exchange,  which  is  indorsed  in 
blank  (and  therefore  a  negotiable  instrument)  with  a  banker  for 
the  purpose  of  being  received  when  due,  if  pledged  by  the 
banker  for  his  own  debt,  that  it  cannot  be  followed  by  the  owner 

t  4  B.  R.  752  (1  Boe.  &  P.  648;      from  the   report   in  Moore,  which 
^       2  Esp.  520).  appears  to  contain  a  dearer  state- 

t  The  judgments  are  here  taken     ment  of  them. — E.  C. 
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into  the  hands  of  the  pledgee,  for  the  indorsement  passes  the  Tbbuttkl 
property  in  the  bill.  But  the  bills  in  this  case  were  of  a  different  babakdok. 
description ;  for  they  did  not  come  into  the  hands  of  Duroure 
with  a  general  indorsement  to  authorize  his  transfer  of  them. 
They  were  indorsed  to  him  "  for  account  of  the  plaintiflfs."  An 
ordinary  indorsement  would  not  have  restrained  their  negotia- 
bility ;  for  it  would  then  appear  that  they  were  indorsed  for  a 
bond  fde  transaction.  The  defendants  ought  to  have  collected 
from  the  indorsements  that  the  bills  were  the  plaintiffs'  property, 
and  not  Duroure's ;  and  that  the  latter  had  no  right  to  deposit 
them  with  the  defendants,  either  for  past  or  future  advances. 
They  were  left  with  them  by  way  of  security :  and  under  the 
circumstances  I  think  they  had  sufScient  notice  that  the  bills 
were  not  the  property  of  Duroure  who  pledged  them. 

Fabk,  J. : 

If  this  decision  affected  the  case  of  CoUins  v.  Martin,  1  should 
require  consideration  before  I  stated  my  opinion.  The  case  is 
reduced  to  a  single  point,  and  the  question  is  not  whether  these 
bills  were  negotiable,  but  whether  the  defendants  did  not  know 
that  they  were  the  property  of  the  plaintiffs,  when  they  were 
deposited  with  them  by  Duroure,  and  as  I  think  there  can  be  no 
doubt  but  that  they  had  notice  of  this  fact,  the  plaintiffs  are 
entitled  to  recover. 

BUBBOUOH,  J. : 

There  is  a  great  difference  between  bills  of  exchange  left  for 
the  purpose  of  being  discounted,  and  those  which  are  deposited 
as  a  security  *for  future  advances ;  as  the  person  who  discounts  [  «547  ] 
them  makes  a  deduction  for  so  doing,  by  which  the  account  is 
altered.  In  this  case  Duroure  never  received  any  money,  although 
there  was  a  prior  debt  between  him  and  the  defendants.  His 
not  having  received  money  on  the  deposit  of  the  bills,  they  could 
not  form  an  item  of  the  account,  so  as  to  divest  the  plaintifb  of 
the  benefit  which  they  were  entitled  to  derive  from  them. 

Rule  discharged. 


J 
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1817.  LEE  AND  Another  v.  ZAGTJEY. 

^^'^  (8  Taunt.  114—119 ;  S.  C.  1  Moore,  656.) 

[  114  ]  The  indonee  for  yaluable  consideration  of  an  overdue  bill,  takes  it 

subject  to  the  equities  to  which  it  is  liable  in  the  hands  of  the  indorser. 
So  that  where  the  indorser  was  merely  an  agent  to  collect  the  bill«  and 
had  no  right  to  indorse  it,  the  indorsee  has  no  right  to  it;  nor  does  he 
improre  his  position  by  getting  from  a  party  liable  on  the  bill  a 
substituted  bill,  and  suing  him  in  the  name  of  an  indorsee  of  the  latter 
biU  who  has  given  no  value  for  it.t 

Assumpsit  on  a  bill  of  exchange  drawn  by  the  defendant  npon 
and  accepted  by  hid  brother,  payable  to  the  order  of  Yidal,  who 
indorsed  it  to  the  plaintiffs.  At  the  trial  before  Gibbs,  Ch.  J. 
at  the  London  sittings  after  last  Term,  the  defence  was,  that 
the  defendant  being  indebted  to  Sebag,  the  latter  applied  to  the 
defendant  to  furnish  him  with  money  by  means  of  the  acceptance 
of  a  third  person.  The  defendant,  accordingly,  drew  a  bill  on 
one  Pinto,  payable  to  his  own  order.  This  bill  was  accepted  by 
Pinto,  and  indorsed  by  the  defendant  to  Sebag,  with  the  under- 
standing, that  it  was  to  be  provided  for  by  Sebag,  who  accordingly 
took  it  up ;  but,  not  until  after  it  had  been  dishonoured  and 
protested.  When  this  bill  became  due,  Sebag,  after  paying  it, 
struck  out  his  indorsement  and  put  it  into  the  hands  of  one 
White,  in  London :  requesting  him  to  send  the  bill  to  his  corre- 
spondents at  Marseilles,  to  receive  it  from  the  defendant  on 
Sebag's  account.  White  sent  the  bill  to  Ogilvie  and  Budd  of 
Marseilles,  who  indorsed  and  paid  it  away  after  its  maturity,  to 
Yidal,  for  a  debt  due  to  Yidal  from  them.  Yidal  demanded 
payment  from  the  defendant,  who,  being  threatened  with  arrest, 
drew  the  bill  of  exchange,  on  which  this  action  was  brought,  on 
his  brother  in  London,  the  amount  of  this  second  bill  including 
interest  and  charges  on  the  original  bill,  and  delivered  it  to  Yidal 
in  payment  of  the  first  bill.  Sebag,  before  the  bill  became  due, 
[  *116  ]  gave  the  defendant  notice  *not  to  pay  it.  A  bill  having  been 
filed  in  the  Exchequer  against  the  plaintiffs,  it  appeared  by  their 
answer,  that  they  received  both  the  bills  from  Yidal,  as  his 
agents ;  that  they  gave  no  consideration  for  the  bill  in  question  ; 

t  See  Bills  of  Exchange  Act,  1882,  s.  36  (2).^B.  C. 
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and,  that,  when  the  biU  was  dishonoured,  Yidal  was  again  Lbe 
debited  with  the  amoont.  Gibbs,  Ch.  J.  left  it  to  the  jury  to  zaoubt. 
determine,  first,  whether  the  plaintiffs  were  the  agents  of  Yidal, 
and  secondly,  whether  the  bill  might  not  be  considered  as  the 
property  of  Sebag.  The  jury  found  a  verdict  for  the  defendant, 
and  Gibes,  Ch.  J.  gave  leave  to  the  plaintiffs  to  move  to  set  it 
aside,  and  to  have  a  verdict  entered  for  them  on  the  second 
point ;  no  doubt  existing  as  to  the  first.  Accordingly,  Vaughan, 
Serjt.  on  a  former  day  having  obtained  a  rule  nisi  to  that  effect, 

Copley,  Serjt.  subsequently  shewed  cause : 

The  plaintiffs  being  the  agents  of  Yidal,  and  holding  the  bill 
for  him,  stood  in  the  place  of  Yidal ;   and  could  have  no  better 
title  to  the  bill  than  he  himself  had.     Sebag  was  in  fact  the 
owner  of  the  bill,  and  had  authority  to  intervene  and  prevent 
the  defendant  from  paying  it ;  though  his  name  did  not  appear 
on  the  bill.    A  bill  overdue  negotiated  and  indorsed  conveys  no 
right  to  the  indorsee  which  the  indorser  had  not ;   Yidal,  there- 
fore, had  no  more  right  to  the  first  bill  than  Ogilvie  &  Go.  had  ; 
the  right  of  Ogilvie  &  Go.  was  no  more  than  that  of  White, 
which  was  only  to  get  the  money  of  the  defendant  for  Sebag. 
Ogilvie  &  Go.  having  received  this  bill  for  the  mere  purpose  of 
enforcing  payment,  Yidal,  though  taking  it  of   them  without 
knowledge  of  that  fact  and  for  a  valuable  consideration,  takes  it 
subject  to  all  the  same  equities  which  attached  to  it  in  their  hands. 
Yidal,  then,  becomes  in  law  and  effect  Sebag's  agent  to  collect 
his  money.     Instead  of  money  he  receives  a  bill  of  exchange 
from  the  defendant,  being  the  bill   on  which    this  action  is 
brought ;  and  this  bill  is  Sebag's  property,  *and  he  had  a  right       [  •lie  ] 
to  intervene  to  prevent  the  payment :    for  if  a  principal  contract 
to  sell  goods  by  his  agent,  the  principal  being  unknown,  if  such 
principal  appear  afterwards,  and  give  notice  to  the  purchaser  to 
pay  him  and  not  the  agent,  should  the  purchaser  pay  the  agent 
he  will  have  to  pay  the  principal  over  again.     The  plaintiffs 
were  simply  the  agents  of  Yidal ;  and,  thereupon,  it  is  contended, 
that  this  becomes  Yidal's  action,  who  holds  this  substituted  bill 
for  Sebag.    The  security  being  negotiable  in  this  case  makes  no 
difference ;   for  all  the  parties  to  the  transaction  are  the  same. 
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Lbb  nor  does  the  negotiability  of  an  instrument  vary  its  character 
Zagubt.  from  that  of  any  other  written  contract,  until  each  instrument  is 
negotiated.  If  no  one  save,  the  plaintiiSfs  (being  the  indorsees) 
can  bring  an  action  on  the  bill,  Sebag  has  nevertheless  a  right 
to  interpose  and  prevent  their  suing  in  his  name,  as  in  point  of 
fact  they  do;  but  Sebag  might  himself  declare,  that  in  con- 
sideration of  his  employing  White  as  his  agent  to  recover  the 
amount  of  the  first  bill,  White  undertook  to  get  from  the  defen- 
dant either  money  or  a  bill ;  and  if  he  got  such  bill,  to  indorse 
it  over  to  Sebag. 

Vaughan  then  supported  his  rule : 

Sebag  strikes  his  name  off  the  bill  before  he  passes  it  to  White ; 
how  then  can  Sebag  be  prejudiced,  if  White,  instead  of  treating 
the  bill  as  if  he  were  the  servant  of  Sebag,  put  it  into  circula- 
tion? It  does  not  appear  what  consideration  was  given  by 
Ogilvie  &  Co.,  and  it  gets  to  Yidal.  The  defendant  does  not 
object,  that  Yidal  or  Ogilvie  have  improperly  obtained  the  bill ; 
but  he  admits  his  liability,  and  desires  time ;  and  the  effect  of 
the  transaction  is,  that,  by  taking  another  security  from  him, 
Ogilvie  &  Co.  are  discharged  altogether.  Yidal  would  be  a  great 
sufferer  if  this  defence  were  to  be  let  in.  Whatever  may  be  the 
[  *H7  ]  rights  of  the  parties  on  the  original  bill,  *the  act  of  receiving 
the  substituted  bill  discharges  the  other  parties.  It  is  assumed, 
that  Yidal  is  the  agent  of  Sebag;  but  no  connection  exists 
between  them.  Even  if  it  had  been  so,  Sebag,  by  taking  his 
name  off  the  bill,  ceases  to  have  a  right  to  interfere,  either  with 
the  original  or  the  substituted  bill.  That  second  bill  goes  on  to 
maturity,  and  the  defendant  knows  nothing  about  Sebag ;  on 
the  contrary,  his  whole  conduct  forms  a  repeated  recognition  of 
his  liability  to  pay.  The  Court  cannot  hear  Sebag,  and  will  not 
sanction  the  attempt  of  the  defendant  to  say,  that  a  third  person 
has  an  equitable  interest  in  the  bill.  To  the  argument  urged 
for  the  defendant,  that,  if  one  make  a  man  his  agent  to  receive 
money  for  him,  and  if  such  agent  receive  a  bill,  that  bill  becomes 
the  principal's  property,  the  plaintiffs  agree ;  but,  that  argument 
does  not  hold  when  negotiable  instruments  get  into  the  hands  of 
strangers.     If  the  plaintiffs  retain  their  verdict,  Sebag  will  not 
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be  injured,  for   he  may  have  his  action  against  White;    his        Lee 
remedy  is  a  simple  one ;   if  they  do  not  retain  their  verdict,  the     zaoubt. 
decision  of  the  Court  will  lead  to  great  fraud  in  the  commercial 
world. 

Dallas,  J. : 

You  really  alarm  us  in  all  these  cases,  as  if  we  were  going  to 
make  revolutions  in  the  commercial  world  :  but,  in  this  case  it 
is  confessed,  that  the  plaintiffs  are  the  agents  of  Vidal ;  this 
decision,  therefore,  will  never  touch  any  case  but  its  parallel. 
Supposing  Sebag  to  be  ultimately  entitled  to  the  bill,  which  I 
think  he  is,  and  so  is  the  decided  opinion  of  my  Lord,  will  the 
plaintiffs  consent  to  a  stet  processus  f  They  shall  have  till  to- 
morrow to  make  their  determination. 

Adjomatur, 

And  now,  Vaughan  having  intimated  that  there  was  no       l^^^l 
acquiescence  by  the  plaintiffs  to  the  offer  of  the  Court, 

Dallas,  J.  delivered  judgment : 

This  was  an  action  on  a  bill  of  exchange,  drawn  by  the  defen- 
dant on  his  brother  payable  to  the  order  of  Vidal,  who  indorsed 
it  to  the  plaintiffs.  It  is  not  necessary  to  travel  through  all  the 
particulars  of  the  various  transactions  between  the  different 
parties,  for  the  complicated  statement  of  those  particulars  resolves 
itself  into  the  single  point,  that  the  bill  in  question  was  held  by 
the  plaintiffs,  as  agents  for  Vidal,  when  this  action  was  brought. 
This  action,  therefore,  stands  on  the  same  ground,  as  if  it  were 
the  action  of  Vidal ;  for,  if  the  plaintiffs  were  to  recover,  their 
success  would  only  render  them  accountable  to  Vidal.  Now 
Vidal  has  no  right  to  recover  any  thing  on  this  bill,  for  the  bill 
clearly  belonged  to  Sebag.  On  this  part  of  the  case  the  facts 
were  these.  A  former  bill  had  been  dishonoured,  of  which 
Sebag  was  the  holder ;  Sebag  sent  it  to  White,  who  forwarded 
it  to  Ogilvie  &  Co.,  his  agents,  for  the  purpose  of  procuring 
payment  from  the  defendant,  who  was  the  drawer  of  that  bill. 
Ogilvie  &  Co.,  in  breach  of  the  trust  reposed  in  them,  indorsed 
this  overdue  bill  to  Vidal,  for  a  valuable  consideration,  who  took 
it,  therefore,  subject  to  all  the  equities  to  which  it  was  liable  in 
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Lev        their  hands.    Vidal  applied  to  the  defendant  for  payment,  and 

Zaoubt.     tbo  defendant  drew,  in  his  favour,  the  bill,  to  recover  the  amount 

of  which  this  action  is  brought  by  Yidal's  indorsees.    But  Yidal, 

by  getting  possession  of  the  second  bill,  could  not  vary  the 

rights  of  Sebag  to  the  first,  who  was  entitled  to  whatever  that 

first  bill  might  produce ;  and  as  the  second  bill  was  the  fruit  of 

the  first,  which  was  Sebag's  property,  the  second  became  the 

property  of    Sebag.     It  is  well  argued,  therefore,  that  Sebag 

[  •119  ]      being  the  party  beneficially  *intere8ted,  is  the  party  to  whom 

the  plaintiffs  must  account,  if  they  recover  in  this  action  ;   and 

the  question  seems,  then,  to  be,  whether  they  shall  be  permitted 

to  recover  on  their  mere  formal  title,  for  the  sake  of  exposing 

themselves  to  an  action  for  money  had  and  received  at  the  suit 

of  Sebag  ?    We  think  that  both  law  and  reason  are  against  such 

a  permission ;   and  are  of  opinion,  under  the  facts  of  this  case, 

that,  after  the  notice  not  to  pay  given  by  Sebag  to  the  defendant, 

the  plaintiffs  have  no  right  to  recover. 

Rule  dueluirged. 

C.  p.  HILARY  TERM. 


1818.  SMITH   V.   HORNE  and   Others. 


Jan.  27. 


(2  Moore,  IS— 22;  S.  0.  8  Taunt.  U4.)t 


[  2  Moore,  ^  parcel  was  sent  by  the  defendants*  coach,  from  Woroester  to 

18  ]  Jjondon,  directed  to  be  delivered  at  the  latter  place.    It  arrived  in 

Ijondon,  and  was  taken  from  the  coach  office  of  the  defendants,  in  a 
cart,  under  the  direction  of  one  person  only,  for  the  purpose  of  dehvery, 
and  lost:  Held,  that  the  defendants  were  liable  for  such  loss,  not- 
withstanding notice  that  they  would  not  be  accountable  for  a  loss 
exceeding  bl, 

A  declaration  in  assumpsit,  stating  that  goods  had  been  delivered  to 
the  defendants,  as  carriers,  to  be  conyeyed  by  them  for  a  reasonable 
reward;  and  that  they  undertook  to  carry  them  safely  and  securely, 
and  deliver  them  accordingly,  and  assigning  for  breach  that  they  had 
lost  the  same,  is  sufficient  to  admit  proof  that  they  had  been  guilty  of 
gross  negligence. 

This  was  an  action  of  assumpsit,  brought  to  recover  the  sum 

of  672.  9«.  6(i.,  being  the  value  of  a  parcel  of  gloves  sent  by  the 

t  The  report  here  is  taken  from      Prius  in  17  E.  B.  683  (Holt,  N.  P. 
2  Moore.  '  See  the  report  at  Nisi      643)  and  note  there. — ^B.  C. 
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defendantfi'  coach  from  Worcester  to  London,  directed  to  a  Mrs.       Smith 
Robinson,  at  the  latter  place.  Hobne. 

The  first  coont  of  the  declaration  stated,  that  in  consideration 
that  the  plaintiff,  at  the  request  of  the  defendants,  had  delivered 
to  them,  being  common  carriers  of  goods  for  hire,  certain  goods 
of  the  plaintiff,  of  the  value  of  1002.,  to  be  by  them,  as  such 
common  carriers,  carried  and  conveyed  to  London,  and  there  to 
be  delivered  to  one  Mrs.  Robinson  for  a  reasonable  reward  to  be 
therefore  *paid  them,  the  defendants  undertook  safely  and  [  *^9  ] 
securely  to  carry  and  convey  the  said  goods,  and  deliver  the 
same  to  the  said  Mrs.  Robinson  at  London,  and  assigned  for 
breach,  that  they  had  not  carried  and  conveyed  the  goods  to 
London,  and  delivered  them  there,  either  to  the  said  Mrs. 
Robinson  or  the  plaintiff,  but  that  on  the  contrary  thereof,  the 
defendants  had  lost  the  same. 

The  second  count  stated,  that  the  defendants  had  undertaken 
to  convey  the  goods  to  London,  and  deliver  them  to  the  plaintiff 
there,  within  a  reasonable  time,  and  assigned  a  breach  accord- 
ingly. The  declaration  also  contained  the  common  money 
counts.    The  defendants  pleaded  the  general  issue. 

At  the  trial  of  the  cause  before  Mr.  Justice  Dallas,  at  Guild- 
hall, at  the  sittings  after  the  last  Term,  it  was  proved,  on  the 
part  of  the  plaintiff,  that  the  parcel  in  question  arrived  in 
London,  and  was  either  stolen  or  lost  from  the  defendants'  cart 
there,  during  the  progress  of  its  delivery,  and  that  the  cart  was 
attended  by  one  person  only,  during  such  progress.  The  defence 
was,  that  the  plaintiff's  servant,  at  the  time  the  parcel  was 
booked,  knew  that  the  defendants  had  the  usual  notice  affixed  in 
their  office,  ''  that  they  would  not  hold  themselves  accountable 
for  cash,  writings,  or  any  article  above  the  value  of  51.  (if  lost), 
unless  entered  and  paid  for  according  to  its  value,  when  delivered 
to  their  agents,"  and  that  he  also  knew  what  articles  the  parcel 
contained,  and  that  the  size  of  such  parcel  would  not  denote  it 
to  be  of  more  than  the  limited  value. 

The  learned  Judge  stated  to  the  jury,  that  it  having  been 
proved  that  the  plaintiff  was  acquainted  with  the  terms  of  the 
notice,  and  that  as  no  question  arose  on  the  bulk  of  the 
parcel,  the  only  point  they  had  to  determine,  was,  whether  the 
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Smith  defendants,  by  sending  the  cart  with  *one  man  only  to  protect  the 
Hours.  property  it  contained,  had  or  had  not  been  guilty  of  gross  negli- 
[  ^20  ]       gence.    The  jury  considered  that  they  had,  and  consequently 

found  a  verdict  for  the  plaintiff  for  the   full  amount  of  his 

demand. 

Best,  Serjt.  now  moved  for  a  rule  nisi,  that  this  verdict 
should  be  set  aside,  and  a  new  trial  granted.  He  insisted  that 
in  this  case,  no  charge  of  negligence  could  be  imputed  to  the 
defendants.  That  the  case  of  Beck  v.  Evans  t  was  distinguish- 
able, as  the  plaintiffs  there  declared  for  gross  negligence,  whereas 
here  the  declaration  was  founded  solely  on  contract,  and  not 
tort,  nor  was  any  charge  of  negligence  imputed  to  the  defendants 
in  the  breach.  Although  the  jury  had  found  by  their  verdict, 
that  there  had  been  gross  negligence  on  the  part  of  the  de- 
fendants, still  the  plaintiff  could  derive  no  benefit  from  such 
verdict,  as  no  negligence  was  laid  in  the  declaration,  and  there- 
fore no  evidence  could  be  admitted  to  prove  it.  The  defendants 
contracted,  generally,  to  carry  parcels  under  the  value  of  5/., 
and  if  they  exceeded  that  sum  they  were  to  be  paid  for  accord- 
ingly. In  Beck  v.  Evans,  the  plaintiffs  were  fully  apprised  of 
the  negligence  of  the  defendant's  servant,  and  the  decision  of 
the  Court  of  King's  Bench  in  that  case  had  been  narrowed  by 
the  subsequent  determination  of  the  Court  of  Exchequer,  in  Levi 
V.  Waterhouse.l  This  case,  however,  is  stronger  than  either  of 
these,  as  the  defendants  were  not  prepared  to  rebut  the  charge 
of  negligence,  as  it  was  not  laid  in  the  declaration. 

Dallas,  J. : 

The  defendants  in  this  case  were  proprietors  of  a  stage  coach, 
and  the  action  was  brought  against  them  as  carriers.  It  has 
L  *2i  ]  been  contended  *for  the  plaintiff  that  although  he  was  aware  of 
the  usual  notice,  that  they  would  not  be  accountable  for  parcels 
above  the  value  of  51. ;  yet  as  they  had  been  guilty  of  negligence 
in  not  having  delivered  the  parcel  in  question,  they  were  still 
liable,  and  that  such  notice  did  not  limit  their  responsibility. 
The  only  question  then  is,  whether  the  defendants  conducted 
*  14  IL  B.  340  (16  Ea«t,  244).  \  16  B.  B.  720  (1  Price,  280). 
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themselves  with  negligence?  And  I  think  they  did,  and  that  Smith 
the  plaintiff  sufficiently  proved  that  they  had  done  so  at  the  Hornb. 
trial.  If,  under  the  terms  of  the  declaration,  negligence  could 
be  imputed  to  the  defendants,  the  plaintiff's  evidence  at  the  trial 
iB^as  admissible,  and  it  was  not  then  objected  to.  It  was  left  to 
the  jury,  whether  gross  negligence  could  be  imputed  to  the 
defendants,  and  they  determined  in  the  affirmative.  The  facts 
were  these :  Parcels  which  arrived  in  London  by  the  defendants' 
coach,  were  sent  from  the  inn  where  it  stopped,  in  a  cart,  to  be 
delivered  at  the  different  parts  of  the  town  to  which  they  were 
directed.  This  cart  was  sent  under  the  care  of  one  person  only, 
and  the  parcels  left  therein  were  consequently  exposed  to  plunder 
during  his  absence  for  the  purpose  of  delivering  others.  It  was 
further  proved  that  carriers  generally  sent  two  persons  to  deliver 
parcels,  and  that  the  defendants  had  frequently  done  so,  previous 
to  the  commencement  of  the  present  action  ;  although  they  had 
sometimes  intrusted  one  only,  as  was  the  case  on  the  day  in 
which  the  parcel  in  question  was  lost.  The  jury  thought  this  to 
amount, to  gross  negligence,  and  as  I  considered  the  case  of  Beck 
v.  Evans  to  have  been  decided  on  different  grounds,  I  think  their 
verdict  ought  not  to  be  disturbed. 

Park,  J. : 

I  am  of  the  same  opinion.  The  indulgence  given  to  carriers 
by  limiting  their  responsibility  by  the  notices  usually  affixed  in 
their  offices,  has  occasioned  great  public  inconvenience.  The 
Courts  have  *lately  been  inclined  to  restrain  them.  The  parcel  [  •22  ] 
AYas  clearly  lost  through  the  negligence  of  the  defendants,  and 
the  usual  notice  given  by  them,  was  no  excuse  for  their  mis- 
conduct in  sending  one  servant  with  the  cart  to  deliver  parcels, 
when  two  were  usually  sent.  The  objection  taken  to  the  decla- 
ration by  my  brother  Best  is  groundless,  and  I  think  the  verdict 
which  the  jury  have  found  was  perfectly  right. 

BURBOUGH,   J. : 

Enough  appears  on  the  face  of  the  declaration,  to  shew  that 
the  defendants  have  been  guilty  of  negligence.  Carriers  are,  by 
the  custom  of  the  realm,  bound  to  carry  parcels  with  safety  and 
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Smith       security.    The  notices  now  asoally  given  by  them,  were  never 

HoBKB.      known  till  the  case  of  Forward  v.  Pittard ;  f  and  these  notices 

form  no  part  of  the  declaration.    The  declaration  is  therefore 

good  in  its  old  form,  and  is  a  sufficient  answer  to  such  notice,  if 

it  express  that  the  carrier  has  been  guilty  of  negligence.    It 

cannot  but  be  lamented  that  such  notices  have  ever  been  used, 

and  recognized  as  a  protection  to  carriers,  to  divest  them  of  their 

responsibility. 

Rule  refused. 


1818.  LEVY  V.  BAENARD. 

^^'^  (8  Taunt.  149—166 ;  S.  C.  2  Moore,  34.) 

r  149  1  The  plaintiff,  resident  abroad,  ordered  A.,  his  correspondent  here,  to 

effect  an  insurance  on  his  account.  A.  was  in  the  habit  of  employing 
the  defendant  as  his  broker,  to  effect  iufruranoes  on  his  own  account 
and  for  his  correspondents  abroad,  and  instructed  him  to  effect  this 
insurance,  but  did  not  mention  the  plaintiff's  name.  The  plaintiff  paid 
the  amount  of  the  premiums,  280/.,  to  A. ;  but  that  fact  was  not  known 
to  the  defendant  at  the  time  of  effecting  the  insurance.  A.  was  indebted 
to  the  defendant  in  21,000/.,  including  the  amount  of  the  premiums, 
and  in  the  course  of  the  next  year  paid  the  defendant  33,000/.,  but 
incurred  further  debts,  so  as  always,  throughout  the  year,  to  leaye  a 
balance  in  favour  of  the  defendant  to  a  greater  amount  than  the  sum 
due  for  the  premiums.  The  defendant  reoeiyed  385/.  from  the  under- 
writers on  the  loss,  and  passed  the  same  to  A.'s  account :  Held,  that  the 
defendant  had  no  general  lien,  and  that  the  particular  lien  was  dis- 
charged, as  the  defendant  must  be  considered  as  haying  been  paid  the 
amount  of  the  premiums.  If  a  broker,  haying  a  lien  on  a  policy,  part 
with  it,  his  lien  reviyes  on  repossession. 

Trover  for  a  policy  of  insurance  on  goods  in  a  ship  called^he 
Aurora  at  and  from  Pillaa  to  Swinemonde.  Plea,  Not  guilty. 
At  the  trial  before  Gibbs,  Ch.  J.  (London  sittings  after  last 
Trinity  Term),  the  jury  found  a  verdict  for  the  plaintiff,  subject 
to  the  opinion  of  the  Court  on  a  case  of  which  the  following  is 
the  substance.  On  the  28rd  December,  1813,  Messrs.  Spitta, 
Moiling  &  Co.  of  London,  having  received  an  order  from  the 
plaintiff,  resident  at  Berlin,  to  effect  an  insurance  for  his  account, 
on  goods  therein  described,  and  valued  at  2,160L  per  the  ship 
Aurora^  from  Pillau  to  Swinemunde,  in  a  sufficient  amount  to 
cover  such  interest,  premiums,  commission,  &c.  Spitta,  Moiling 
t  1  E.  E.  142  (1  T.  E.  27). 
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&  Co.,  being  merchants,  and  not  in  the  habit  of  effecting  their        Levy 
own  insurances,  or  those  of  their  correspondents,  delivered  to     babnard. 
the  defendant,  an  insurance  broker,  in   partnership  with  his 
father  (since  deceased),  the  following  written  order,  requiring 
him  to  effect  the  insurance : 

*'  Messrs.  John  Babnabd  and  Son, 
"  Please  to  insure  and  cover  premium,  commission,  &c. 

I  E  6  f  7,  9,  10,  18,  14, 

15, 
£ 

820  valued  on  sugars. 

1,340  logwood,  3,202  pieces. 


16f  7,  9, 10,13,14,)    12  Casks.  rx50] 

5,  16,  18,  20,  23,  24.  J  " 


£2,160  per  the  Aurora,  Captain  C.  Green. 
Covered  is  2,490Z.  from  Pillau  to  Swinemunde. 

December  23rd,  1813.  Spitta,  Mollino  &  Co." 

The  defendant's  house  was  in  the  habit  of  effecting  all  the 
insurances  for  the  house  of  Spitta,  Moiling  &  Co.  and  for  their 
correspondents,  by  their  order.  The  defendant's  house  effected 
the  insurance  in  the  name  of  Spitta,  Moiling  &  Co.,  and  debited 
them  with  the  premiums,  and  handed  them  the  policy.  Spitta, 
Moiling  &  Co.  transmitted  on  account  of  such  premiums,  and  of 
their  commission  on  the  insurance  to  the  plaintiff;  and  the 
plaintiff  paid  the  amount  to  Spitta,  Moiling  &  Co.  by  a  remit- 
tance inclosed  in  the  following  letter,  but  the  defendant  did  not 
know,  until  after  the  insolvency  of  Spitta,  Moiling  &  Co.,  that 
they  had  been  paid  : 

"  Berlin,  15th  February,  1814. 
"  Messrs.  Spitta,  Molung  &  Co.  in  London. 

"  I  wrote  to  you  on  the  8th  instant,  to  advise  you  that  the 
Aurora,  Green,  master,  was  not  yet  arrived ;  her  entering  into 
a  Swedish  port  having  only  been  a  report  which  did  not  prove  to 
be  correct,  I  requested  you,  therefore,  to  procure  a  new  insurance. 
It  is  with  great  pleasure  I  received  yesterday  your  letter  of  the 
31st  December,  inclosing  insurance  account  on  2,4902.  upon  my 
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Levy       goods  per  Aurora^  amounting  to  2802.  9s.  against  which  you  will 
Babkabd.    ^^  ^^^  needful  to  my  credit  with  the  enclosed." 

[  161  ]  X*     $.    d. 

167    8    9      if    January,  three  months'  date,  on 

6.  Jeffirey  and  Sons. 
117    0    7^    if    January,  three  months'  date,  on 

Philip  and  Lee. 


£284    4    4|    together  on  your  place,  first  at  Messrs. 
Beid,  Irving  and  Co. 
(Signed)  Wollf  Lbvy." 

A  loss  being  claimed  by  the  plaintiff,  the  policy  was  in  or 
about  June,  1814,  delivered  by  Spitta,  Moiling,  &  Co.  to  the 
defendant,  for  the  purpose  of  enabling  him  to  procure  an  adjust- 
ment of  the  loss ;  and  actions  were,  by  direction  of  the  plaintiff's 
son,  who  was  then  in  England,  commenced  in  the  plaintiff's 
name,  against  such  of  the  underwriters  as  refused  to  settle.  Prior 
to  the  commencement  of  and  pending  such  actions,  various  inter- 
views took  place  between  the  defendant  and  the  plaintiff's  son, 
on  the  subject  of  compromising  such  loss ;  and,  aft^  various 
proposals  had  been  made  as  to  the  amount  of  such  compromise, 
three  of  the  underwriters,  whose  subscriptions  amounted  to 
650Z.,  agreed  to  compromise  the  loss  claimed  at  70  per  cent., 
making  the  sum  of  885/.  and  settled  the  amount  of  such  com- 
promise on  their  respective  subscriptions  in  account  current 
with  the  defendant,  who  passed  the  same  amount  (less  11.  IBs.  6d. 
brokerage)  to  the  credit  of  Spitta,  Moiling,  &  Co.  in  their  general 
account  with  him,  under  date  of  the  81st  December,  1814.  The 
plaintiff,  shortly  after,  drew  for,  and  Spitta,  Moiling,  &  Co.  duly 
paid  him  the  amount  of  such  compromised  loss. 

When  the  policy  was  delivered  up  by  Spitta,  Moiling,  &  Co.  to 
the  defendant,  to  settle  such  compromised  loss  with  the  under- 
[  *152  ]  writers,  the  defendant  knew  that  the  ^plaintiff  was  the  owner  of 
the  policy,  and  was  interested  in  the  proceeds  thereof ;  and  the 
plaintiff  knew  that  the  defendant  was  the  broker  who  had  been 
employed  to  effect  the  insurance.    The  defendant  being  requested 
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by  the  plaintiff's  son,  prior  to  the  insolvency  of  Spitta,  Moiling,        Ls?y 
&  Co.  to  deliver  the  papers  relative  to  the  insurance  and  loss  to     bahkard. 
Mr.  Hall,  the  plaintiff's  attorney,  in  order  that  he  might  advise 
on  the  measures  to  be  taken  against  the  underwriters,  he  de- 
livered all  of  them  accordingly,  except  the  policy,  which  he 
declined  to  part  with. 

There  was  an  open  account  between  the  defendant's  house 
and  Spitta,  Moiling,  &  Go.  from  the  time  of  effecting  the  in- 
surance for  the  plaintiff  to  the  period  of  Spitta,  Moiling,  &  Go.'s 
bankruptcy. 

On  the  Slst  December,  1818,  Spitta,  Moiling,  &  Co.  were 
indebted  to  the  defendant's  house  in  21,676/.  on  such  open 
account,  including  the  premiums  of  insurance  per  the  Aurora^ 
In  the  course  of  the  next  year,  Spitta,  Moiling,  &  Co.  paid  to 
the  defendant,  or  the  defendant  received,  on  account  of  losses 
and  returns  on  insurances  effected  for  them,  the  sum  of  88,000/. 
and  upwards,  but  the  defendant's  house,  in  the  mean  time, 
continued  to  effect  other  insurances  for  the  house  of  Spitta, 
Moiling,  &  Co.  On  the  8l8t  December,  1814,  the  defendant  was 
a  creditor  of  Spitta,  Moiling,  &  Co.  to  the  amount  of  6,684/.  on 
such  open  account,  and,  during  all  the  time  aforesaid,  Spitta, 
Moiling,  &  Co.  continued  indebted  to  the  defendant's  house  on 
the  said  account  to  a  considerably  greater  amount  than  the 
premiums  of  the  insurance  in  question. 

Before  the  commencement  of  this  action,  the  plaintiff  duly 
demanded  the  policy  mentioned  in  the  declaration  from  the 
defendant,  and  the  defendant  refused  to  deliver  it. 

The  question  for  the  opinion  of  the  Court  was,  whether,  under       [  168  ] 
these  circumstances,  the  plaintiff  was  entitled  to  recover.    If  the 
Court  should  be  of  opinion  that  he  was,  the  verdict  for  the 
plaintiff  was  to  stand,  otherwise  a  verdict  was  to  be  entered  for 
the  defendant. 

Copley,  Serjt.  for  the  plaintiff: 

It  is  clear,  that,  under  the  circumstances  of  this  case,  the 
defendant  must  have  known  that  Spitta,  Moiling  &  Co.  were 
acting,  not  on  their  own  account,  but  merely  as  the  agents  of 
Levy.    Spitta,  Moiling,  &  Co.  were  intermediate  parties  between 
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Lett  Levy  and  Barnard,  and  agents  for  both,  and  were  in  the  habit 
Bawabd.  oi  handing  over  to  Barnard  all  the  instructions  to  effect  policies, 
which  they  received  from  their  foreign  correspondents.  This 
was  a  sufficient  indication  to  the  defendants  that  Spitta,  Moiling, 
&  Go.  acted  as  agents,  and  not  on  their  own  account.  Maanss 
V.  Henderson  A  In  Westivood  v.  Belial  it  is  said  by  Gibbs,  C.  J., 
''  The  only  question  is,  whether  the  broker  knew  or  had  reason 
to  believe  that  the  person  by  whom  he  was  employed  was  only 
an  agent."  Here  the  question  is,  whether  there  be  any  lien  for 
these  premiums.  Spitta,  Moiling,  &  Co.  were  agents  for  the 
defendant,  for  the  purpose  of  receiving  the  amount  of  the  pre- 
miums from  the  plaintiff;  payment  to  them  was,  therefore, 
payment  to  the  defendant.  In  the  open  account,  moreover, 
between  Spitta,  Moiling,  &  Go.  and  the  defendant,  there  was  a 
balance  of  more  than  11,000Z.  paid  over  by  Spitta,  Moiling,  & 
Co.  to  the  defendant,  and  therefore  these  premiums  having  been 
included  in  that  balance,  must  be  considered  as  paid;  and 
therefore  the  defendant  could  have  no  lien  on  the  policy. 

Bosanquetf  Serjt.  contra : 

This  is  completely  a  new  attempt  of  the  party  insured,  to  get 
[  *164  ]  his  policy  out  of  the  ^hands  of  the  broker.  The  Court  has  always 
held,  that  he  is  not  entitled  to  hold  the  policy  in  lien,  for  any 
thing  more  than  the  particular  premium.  Supposing  that 
Barnard  knew  Levy,  for  whom  he  effected  the  policy,  to  be  a 
foreigner,  he  still  had  a  lien  for  his  premiums ;  and  Whitehead 
V.  Vaughan  §  proves,  that,  if  a  party  once  had  a  lien  on  an 
instrument,  though  it  come  back  into  his  hands,  after  he  had 
parted  with  it,  even  by  the  means  of  a  strong  manoBUvre,  he 
shall  have  the  benefit  of  it,  and  the  lien  is  revived.  If  then  the 
lien  revives,  the  only  question  is,  ''  Has  the  premium  been  paid 
to  the  broker?"  It  is  true.  Levy  remits  the  money  to  Spitta, 
Moiling,  &  Co.,  but  of  that  circumstance  Barnard  was  ignorant. 
It  has  been  said,  that  Spitta,  Moiling,  &  Co.  were  the  agents  of 
Barnard,  for  the  purpose  of  receiving  this  money.    That  is  not 

t  1  East,  336.  §  Cooke's   Bankrupt    Law,    547, 

}  16  B.  B.  at  p.  803  (4  Camp,  at  p.      7th  ed. 
353). 
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so.  The  foreign  merchant  must  employ  a  broker,  and  Barnard  Levy 
was  the  broker  employed  by  the  plaintiflf.  Concerns  of  great  bamabd. 
magnitude  existed  on  both  sides,  between  Barnard  and  Spitta, 
Moiling,  &  Co.,  but  there  was  always  a  balance  against  Spitta, 
Moiling,  &  Co.,  to  a  greater  extent  than  this  premium.  Spitta, 
Moiling,  &  Co.  have  never  made  any  appropriation  of  any  of  the 
numerous  payments  made  to  this  account.  It  is  clear  law,  that 
the  party  receiving  has  a  right  to  refer  the  payments  to  the  debt 
for  which  he  has  the  least  security.  Newmarch  v.  Clay,^  Kirhy 
V.  Duke  of  Marlborcmgh,  I  Bosanquet  v.  Wray  §  shew  the  power 
of  appropriating  general  payments.  Under  these  circumstances, 
the  defendant  has  never  received  the  money,  either  from  the 
plaintiff  or  from  Spitta,  Moiling,  &  Co.,  and  is  therefore  entitled 
to  have  the  verdict  entered  for  him. 

Dallas,  Ch.  J. :  [  166  ] 

This  case,  certainly,  is  not  very  correctly  stated,  and  the  point 
to  be  considered  by  the  Court  is  very  incorrectly  stated ;  for  it 
refers  to  the  general  and  not  the  particular  balance.  It  is  clear, 
that  all  the  premiums  have  been  paid  by  the  plaintiff  to  Spitta, 
Moiling  &  Go.  It  is  equally  clear,  that  the  broker  had  a  right 
to  retain  the  policy,  until  paid,  against  Spitta,  Moiling  &  Co., 
by  whose  order  it  was  effected.  The  question  therefore  is, 
whether  he  has  been  paid ;  for,  according  to  the  cases  cited, 
the  lien  would  revive,  on  re-possession  of  the  policy.  In  the 
open  account,  the  policies  are  included  in  the  21,676{.,  and  there 
is  a  sum  of  33,000Z.  and  upwards  contra.  It,  therefore,  appears 
to  me,  that  the  money  due  for  premiums  was  included  in  the 
open  account,  and  paid,  and,  moreover,  in  this  same  account, 
the  particular  premium  is  smaller  than  the  adjusted  sum  for 
the  particular  loss  received  by  Spitta,  Moiling  &  Co.,  on  the 
same  policy.  Under  these  circumstances,  I  am  of  opinion,  that 
the  defendant  is  not  entitled  to  this  lien,  and  that  the  verdict  for 
the  plaintiff  must  stand. 

Pabk,  J.  concurred. 

t  14  East,  239.  §  16  Tt.  R.  677  (6  Taunt.  697). 

t  14  E.  E.  673  (2  M.  &  S.  18). 
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^■^^         BUBB0UGH»  J. : 

9, 

Babnabb.        j{  ^ijQ  defendant,  in  this  case,  were  allowed  to  retain  the  policy, 

he  would  put  himself  in  a  better  situation  than  any  other  broker 

ever  yet  enjoyed.    But,  independent  of  that,  under  the  statement 

of  the  account,  I  am  of  opinion,  that  the  defendant  has  no  right 

to  retain  his  lien. 

Judgment  for  the  plaintiff. 


1818.  HILL  AND  Wipe  v.   YATES  and  Another. 

-^^-  (8  Taunt.  182-183;  8.  C.  2  Moore,  80.) 

r  |g2  1  lu  actions  of  trespass  and  false  imprisonment,  the  question  of  reason* 

able  and  probable  cause  for  the  apprehension  of  the  plaintiff  cannot  be 
left  to  the  jury.t 

Trespass  for  assault  and  false  imprisonment.  The  defendants 
pleaded  the  general  issue,  and  also  justified,  under  the  15  Car. 
II.  c.  2,  s.  2.1  The  cause  was  tried  before  Garrow,  B.,  at  the 
last  assizes  at  Shrewsbury,  when  it  appeared,  that  the  de- 
fendants, one  of  whom  was  a  constable,  met  the  woman  at 
night,  near  a  hedge,  with  a  candle  and  lanthom;  they  took 
her  to  a  public  house,  and  the  next  day  took  her  before 
a  magistrate;  when  Yates  said  it  was  her  second  or  third 
offence,  she  did  not  deny  it.  There  was  no  evidence  at  all  that 
the  hedge  had  been  broken,  or  that  the  woman  had  stolen 
wood.  Garrow,  B.  told  the  jury,  that,  if  the  defendants  had 
shewn  that  they  had  any  reasonable  or  probable  cause,  they  were 
entitled  to  a  verdict.    The  jury  found  a  verdict  for  the  defendants. 

Copley,  Serjt.  had  obtained  a  rule  nisi  to  have  this  verdict 
set  aside,  and  a  new  trial  granted,  on  the  ground  that  the  question 
of  reasonable  and  probable  cause  should  not  have  been  left  to 
the  jury ;  as  that  was  matter  of  law. 

t  Although  the  point  is  solemnly  H.  L.  d21 ;    39  L.  J.  Ex.   177,  it 

decided  by  the  higher  authority  of  may  he  useful  to  retain  this  case  as 

the  Exchequer  Chamber  in  Pardon  an  earlier  judgment  on  the  question 

y.  WilliatM,  (1841)  2  Q.  B.  169;  10  decided  by  the  Exchequer  Chamber, 

L.  J.  Ex.  545  ;  yet,  haying  regard  to  and  more  fully  discussed  in  both  the 

the  views  thrown  out  in  some  of  the  cases  here  referred  to. — B.  C. 
judgments  in  the  House  of  Lords  in         %  Bepealed  7  &  8  Qeo.  lY.  c.  27. 
LUter  v.  Perryman,  (1870)  L.  B.  4 
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Lens,  Serjt.  now  shewed  cause  :  Hill 

V. 

The  15  Gar.  II.  c.  2,  gives  authority  to  imprison  on  suspicion.       Yates. 
Seasonable  *and  probable  cause,  strictly  speaking,  does  not  refer      [  *18S  ] 
to  trespass;   but  the  question  is,  whether  the  defendants  had 
reasonable  suspicion;  and  the  Judge  left  the  question  of  suspicion 
to  the  jury. 

(BuRROuoH,  J. :  What  the  Judge  left  to  the  jury  was,  not 
whether  they  suspected,  but  whether  they  had  reasonable  and 
probable  cause,  which  ought  never  to  be  left  to  the  jury.) 

Dallas,  J. : 

Seasonable  and  probable  cause  being  matter  of  law,  t  was  matter 
on  which  the  learned  Judge  might  have  decided ;  but  it  ought 
not  to  have  been  left  to  the  jury,  and  they  ought  not  to  have  been 
asked  whether  they  thought  there  was  reasonable  and  probable 
cause.  I  think  there  must  be  a  new  trial,  in  order  that  the 
Judge  may  distinctly  say,  whether  he  holds  that  there  is  ground 
for  reasonable  and  probable  cause,  and  pronounce  his  direction 
thereon. 

Park,  J.  and  Burrough,  J.  concurred. 

Rule  absolute. 


BENETT  V.   COSTAR.  im. 


(8  Taunt.  183—187 ;  S.  0.  2  Moore,  83.) 


Iifb.6. 


1.  A  common  of  fishery  is  not  correctly  described  by  alleging  it  to  be        f  188  1 
a  common  fishery. 

2.  Proof  of  the  owner^s  right  to  fish  opposite  his  own  land,  ad  medium 
Jilum  aqwEj  cannot  be  given  under  a  plea  of  a  common  of  fishery. 

3.  Where,  in  an  action  of  trespass  to  a  fishery,  the  jury  find  the 
defendant  justified  on  one  issue,  and  state  the  right  under  which  they 
foxmd  htm  justified,  such  a  finding  may  be  treated  as  a  special  verdict. 

Trespass.    For  breaking  and  entering  plaintiff's  close,  covered 

with  water,  and  carrying  away  his  fish  there  found.    Pleas,  that 

the  close  was  the  close  *of  one  W.  A.  and  that  defendant  fished      [  *i84  ] 

as  his  servant.     The  plaintiff  in  his  replication  newly  assigned 

by  setting  out  the  abuttals  of  plaintiff's  close  covered  with  water, 

t  According  to  the  report  in  Moore,      Sutton  v.  JoJmstone^   1  B.  B.  257  (1 
the  learned  Judge  here  referred  to      T.  B.  493,  784).— R.  C. 
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Benstt  and  specifying  the  exact  spot  of  defendant's  trespass.  The 
CosTAB.  defendant  pleaded  thereto,  that  the  loctis  newly  assigned,  was  the 
close  of  W.  A.  and  that  defendant  fished  there  as  his  servant ; 
next,  that  the  close  was  the  soil  and  freehold  of  W.  A.  and  that 
defendant  entered  as  his  servant;  and  that  W.  A.  and  all 
those  whose  estate  he  had,  had  and  still  ought  to  have  a 
common  fishery  in  the  said  part  of  the  close  in  which,  &c. ; 
and  had  been  accustomed  to  take  and  carry  away,  and  still 
of  right  ought  to  catch  and  carry  away,  by  himself  and  his 
servants,  fish  from  time  to  time,  found  in  the  said  fisheiy, 
every  year,  at  all  times  of  the  year,  at  pleasure,  as  belonging 
and  appertaining  to  the  said  land,  with  the  appurtenances ;  for 
which  reason,  the  defendant,  as  the  servant  of  W.  A.,  and  by 
his  command,  broke  and  entered  the  same  close,  in  the  same 
part  thereof,  in  which,  &c.,  and  fished  therein  for  fish,  in  the 
common  fishery  of  W.  A.,  and  the  fish  there  found,  took  and 
carried  away,  as  being  the  fish  of  the  said  conmion  fishery,  as 
he  lawfully  might.  Beplication  to  the  first  plea  to  new  assign- 
ment, traversing  that  the  locus  newly  assigned  is  the  close  of 
W.  A.  Issue  thereon.  To  the  second  plea  to  new  assignment, 
traversing  W.  A.'s  alleged  common  fishery  over  the  locus  newly 
assigned.    Issue  thereon. 

At  the  trial  before  Burrough,  J.,  at  the  Wiltshire  Summer 
Assizes,  1817,  the  plaintiff,  who  was  lord  of  the  manor  of  Enford, 
gave  in  evidence  several  ancient  grants  to  his  ancestors,  relating 
to  that  manor,  in  which  the  locus  in  quo  was  situate.  These 
grants  extended  over  a  period  from  18  Edw.  I.  to  12  Jac.  I.,  and 
comprised,  among  other  things,  a  grant  of  free  warren  of  all 
wastes,  waters,  fishings,  fisheries,  and  royalties  of  fishing,  within 
[  *185  ]  *the  manor  of  Enford  :  he  also  gave  in  evidence  two  present- 
ments  of  the  jury  of  the  manor  court,  signed  by  the  defendant 
as  juryman,  stating  the  exclusive  right  of  the  lord  of  the  manor 
to  the  fishery  within  the  said  manor.  The  plaintiff's  witnesses, 
on  cross-examination,  stated  that  the  persons  under  whom  the 
defendant  claimed  were  owners  of  the  land  on  one  side  of  the 
river,  and  that  they  and  their  servants  had  been  always  in 
the  habit  of  fishing  in  all  parts  of  the  river,  and  not  merely 
on  the  half  of  it  nearest   their  own  land;    and    though  at 
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times  forbidden  by  the  plaintiffs  servants,  they  had  never  Benktt 
desisted  on  that  account.  Burbough,  J.  told  the  jury  that  the  gostar. 
question  was,  whether  the  plaintiff  had  made  out  his  claim 
to  an  exclusive  right  to  fish  ?  that  the  grants  were  of  little 
weight  without  usage :  that,  in  the  right  of  fishing  set  up  by  the 
defendant,  by  the  phrase  of  a  common  fishery,  might  be  intended 
to  mean  a  common  of  fishery :  it  did  not  appear  that  any  one  else 
had  fished  on  the  same  spot,  so  as  to  make  out  that  right, 
though  he  had  by  fishing  across  the  stream,  fished  beyond  the 
flum  aqua,  the  boundary  to  which  his  property  in  the  land 
entitled  him  to  fish.  The  jury  found  a  verdict  for  the  defendant 
on  the  common  of  fishery ;  and  for  the  plaintiff,  on  the  other 
issues;  ani  stated  as  the  ground  of  their  verdict,  that  the 
defendant  had  a  right  to  fish  opposite  his  own  land. 

Copley,  Serjt.  had,  on  a  former  day,  obtained  a  rule  yiisi  to 
enter  judgment  for  the  plaintiff,  notwithstanding  the  finding 
for  the  defendant  on  the  last  plea  to  the  new  assignment,  or  to 
enter  a  verdict  for  the  plaintiff  on  that  issue,  or  for  a  new  trial, 
on  the  ground  as  to  the  first  alternative,  that  the  plea  having 
claimed  a  common  fishery  instead  of  a  common  of  fishery  was 
ba.d,  and  that  the  plaintiff  was  therefore  entitled  to  judgment 
on  the  whole  record ;  as  to  the  second,  that  this  verdict  *was,  [  *^^  1 
in  effect,  a  special  verdict,  and  therefore  might  be  entered  for 
the  party  entitled  upon  the  facts  found ;  and,  as  to  the  third, 
that  the  verdict  on  this  issue  was  contrary  to  the  evidence,  and 
ought  to  have  been  for  the  plaintiff,  which  entitled  him  to  a 
new  trial. 

Pell,  Serjt.  now  shewed  cause,  and  contended  as  to  the  first 
point,  that  the  plea  was  not  bad,  because  a  common  fishery  was 
a  common  of  fishery ;  and  he  cited  Vin.  Ab.  Piscary,  C,  which 
commences  thus,  "  Piscary  is  threefold,  separalis,  libera,  et  com- 
munis ;"  also  Smith  v.  Kevip;  t  in  all  of  which,  communis  piscaria 
is  the  expression  used  for  common  of  fishery.  He  also  referred 
to  some  precedents  in  the  collection  of  Gibbs,  Gh.  J. ;  one  signed 
by  Serjt.  Burland,  in  which  a  party  prescribes  for  a  common 
t  Salk.  637 ;  S.  C.  4  Mod.  187 ;  Skin.  342. 
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Bbnktt  fishery.  As  to  the  second  point,  that  the  foreman  of  the  jury 
CosTAB.  ^^  ^^  ^^S^^  ^  b^^  ^^^  rights  of  the  parties,  in  the  manner  he 
had  done,  by  the  special  verdict  on  the  notes ;  and  as  to  the 
third  point,  that  the  whole  weight  of  the  evidence,  with  the 
exception  of  the  written  documents,  was  in  favour  of  the 
defendant. 

BUBBOUOHy  J. : 

As  to  the  first  point,  the  old  entries.  Liber  Intrationum, 
Bastall,  &c.  have  communiam  piacaria.  A  common  fishery  may 
mean  for  all  mankind,  as,  in  the  sea,  a  general  right  which 
cannot  be  traversed.  But,  as  in  this  case,  no  man  can  doubt 
what  was  meant  to  be  said,  I  think  there  should  be  leave  to 
amend.  As  to  the  second  and  third  points,  if  the  jury  found 
their  verdict  on  the  ground  that  was  stated,  viz.  that  the 
defendant  had  a  right  to  fish  opposite  his  own  land,  the  verdict 
ought  to  be  for  the  plaintiff;  for  this  user  would  not  support  a 
[  •187  ]  common  of  fishery,  but  a  right  of  a  *wholly  different  sort,  which 
was  not  stated  on  this  record :  but,  as  the  jury  have  not  dis- 
tinguished between  these  two  rights,  there  should  be  a  new 
trial. 

Dallas,  J.: 

As  to  the  first  point,  a  common  of  fishery  is  a  right  in  common 
with  certain  other  persons  in  a  particular  stream.  Though  text- 
writers  have  used  the  terms  communem  piscariam  and  communiam 
pUcaria  indifferently,  a  common  fishery  extends  to  all  mankind. 
The  defendant  should  have  leave  to  amend,  by  introducing  the 
word  "  of.*'  As  to  the  second  and  third  points,  there  is  no  doubt 
that  the  verdict  would  stand  good  as  a  special  verdict,  if  all  the 
jury  were  agreed ;  but  as  it  is  a  question  whether  all  were  agreed, 
I  think  there  should  be  a  new  trial,  with  leave  to  amend  by 
inserting  the  word  "of"  without  costs. 

Park,  J.  concurred. 

Ride  for  a  new  trial  made  absolute  accordingly. 
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REMNANT  v.  BREMRIDGE.  isis. 

Feb.  9. 
(8  Taunt.  191—196;  S.  C.  2  Moore,  94.)  

A.  as  admmistrator  of  £.,  the  lessee  of  certain  premises,  took  posses-  [  191  ] 
sion  of  them  on  B.*b  death,  but  paid  no  rent.  The  premises  proyed  to 
be  unproductiTe,  and,  after  eight  months,  A.  made  the  lessor  a  yerbal 
offer  to  surrender  them.  In  an  action  brought  against  A.  in  his  own 
right,  for  rent  due  after  the  decease  of  B. :  Held,  that  A.  was  not 
chargeable. 

AssuMPfiiT  for  the  use  and  occupation  of  land  and  premises  by 
the  defendant.    Plea,  general  issue. 

At  the  trial,  before  Gibbs,  Ch.  J.  at  the  Middlesex  sittings,  in 
last  Trinity  Term,  it  appeared,  that,  by  an  agreement  dated  the 
16th  March,  1807,  the  then  owners  of  the  premises  agreed  to 
grant  a  lease  of  them  to  John  Bremridge,  since  deceased,  for 
sixty-eight  years  and  three  quarters.  John  Bremridge  died  in 
possession  of  the  premises  in  November,  1814,  at  which  time  the  [  *^^^  ] 
plaintiff  had  become  entitled  to  the  reversion.  The  defendant 
administered  to  John  Bremridge,  and  on  the  6th  February, 
1815,  paid  to  the  plaintiff  one  year  and  a  half's  rent  due  on  the 
25th  December,  1814,  which  was  after  the  intestate's  death. 
On  the  SOth  December,  1814,  the  defendant  sold  40,000  bricks 
from  off  the  premises,  and  caused  a  board  to  be  put  up,  and  to 
remain  on  the  premises  for  several  months,  denoting,  that  the 
ground  was  to  be  let  or  sold,  and  referring  for  information  to  the 
defendant's  agent.  No  offer  was  made  by  the  defendant  to  give 
ap  the  premises  to  the  plaintiff  until  eight  months  after  the 
intestate's  decease,  and  then,  only  a  verbal  offer  was  made. 
The  estate  was  insolvent,  and  the  defendant  had  received  no 
profits  from  the  premises. 

The  jury  found  a  verdict  for  the  plaintiff,  subject  to  the  opinion 
of  the  Court,  whether  there  was  sufficient  evidence  to  maintain 
the  action ;  and  whether  the  verbal  offer  to  give  up  the  premises 
was  sufficient  in  law  ?  If  the  Court  should  be  of  opinion  against 
the  plaintiff,  a  nonsuit  to  be  entered. 

Lens,  Serjt.  in  last  Trinity  Term,  had,  accordingly,  obtained 
a  rule  nisi  for  setting  aside  the  verdict,  and  entering  a  nonsuit ; 
and,  in  Michaelmas  Term, 


{■ 
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Bbxkaxt  Best,  Serjt.  shewed  cause.    *    *    * 

Behibidob.  LeiM,  Serjt.  in  support  of  the  rule.    *    *    * 

[  195  ]  The  Court  expressed  a  wish  to  consult  the  Chief  Justice,  who 

had  tried  the  cause. 

Cur.  adv,  ttrff. 

Dallas,  J.  now  delivered  the  judgment  of  the  Court : 

This  was  an  action  for  use  and  occupation,  and  the  defendant 
can  only  be  liable  as  the  personal  representative  of  his  brother, 
who  died  intestate.  The  plaintiff  sued  the  defendant  generally, 
and  did  not  describe  him  as  an  administrator  in  the  declaration. 
He  must,  therefore,  be  considered  to  have  made  his  election,  and 
to  have  charged  the  defendant  as  an  assignee.  Some  evidence 
was  given  at  the  trial,  that  the  defendant  had  taken  possession 
of  the  premises  after  the  death  of  the  intestate,  and  that,  eight 
months  after  the  death,  he  offered  by  parol  to  give  up  possession 
of  the  premises,  or  surrender  the  interest  to  the  plaintiff ;  but 
[  *196  ]  that  the  plaintiff  *had  taken  no  notice  of  such  offer,  as  it  was 
not  made  in  writing.  It  is  quite  clear,  that  the  plaintiff,  not 
having  sued  the  defendant  as  an  administrator,  could  not  recover 
from  him  in  that  capacity ;  and  it  is  equally  clear,  that,  if  the 
defendant  were  not  in  possession,  he  could  not  be  liable  to  dis- 
charge the  rent  de  bonis  propriis :  for,  he  might  have  pleaded 
that  the  premises  were  of  less  value  than  the  rent,  and  that  he 
had  no  assets,  which  is  shewn  by  the  note  of  Mr.  Serjeant 
WiUiamsA  It  was  clearly  proved  at  the  trial  that  the  defendant 
had  derived  no  benefit  from  the  premises.  But  it  becomes  un- 
necessary to  determine  whether  it  was  requisite  for  him  to  have 
pleaded  specially,  as  it  was  not  proved  that  the  defendant  had 
no  assets.  The  Court  at  first  doubted  whether,  as  it  appeared 
that  he  had  taken  possession,  it  was  necessary  that  he  should 
surrender  the  premises  to  the  plaintiff  by  an  instrument  in 
writing  ;  but  we  are  now  of  opinion,  that  the  offer  to  give  up 
the  possession  by  parol  was  sufficient,  and  consequently,  that  a 
surrender  in  writing  was  unnecessary,  and  that  the  rule  therefore 
must  be  made  absolute. 

Rvle  absolute  accordingly. 

t  In  note  to  Jet'em  y.  Harridge,  1  Saund.  1,  n.  1. 
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MAINWARING   v.   BRANDON  and  Another.  isih. 

(8  Taunt.  202—208 ;  S.  G.  2  Moore,  125.)  Feb^. 

A.  having  a  commission  from  B.  to  ship  tobacco,  employed  C.  as  his  [  202  ] 
broker,  and  directed  him  to  buy  Porto  Rico  tobacco  of  the  best  quality. 
C.  bought  tobacco  and  shipped  it  to  B.,  and  delivered  his  bought-note 
to  A.,  in  which  the  tobacco  was  described  as  Porto  Rico  tobacco  only. 
B.  finding  the  tobacco  to  be  very  bad,  refused  to  accept  it,  and  brought 
an  action  against  A.  and  recovered :  Held,  that  an  action  lay  by  A. 
against  C,  and  that  A.'s  acceptance  of  the  bought-note  was  not  a 
waiver  of  his  directions  as  to  quality,  and  that  the  proper  measure  of 
damages  was,  not  the  mere  difference  in  price  between  the  two  kinds  of 
tobacco,  but  the  amount  of  the  damages  and  costs  recovered  in  the 
action  by  B.  against  A. 

Assumpsit  by  the  plaintiff,  who  had  employed  the  defendants, 
as  brokers,  to  buy  tobacco,  against  them  for  negligence  and 
unskilfulness  in  the  purchase,  *whereby  the  plaintiff,  who  had  [  *-Q3  J 
been  commissioned  by  Gevers  &  Co.,  to  ship  tobacco  for  them, 
had  been  subjected  to  an  action  at  the  suit  of  Gevers  &  Co.,  on 
account  of  the  bad  quality  of  the  tobacco,  in  which  action  they 
recovered. 

At  the  trial  before  Burrough,  J.  at  the  London  sittings  after 
the  last  Term,  it  appeared,  that  the  plaintiff  having  been  com- 
missioned to  ship  a  quantity  of  tobacco  to  Holland,  for  Gevers  & 
Co.,  applied  to  the  defendants,  and  gave  them  an  order  for  a 
quantity  of  the  best  Porto  Bico  tobacco.  The  defendants  shipped 
tobacco,  and  delivered  to  the  plaintiff  the  following  bought- 
note: 

**  Bought  by  order  and  for  account  of  Messrs.  Main  waring  & 
Co.,  180  bales  of  Porto  Bico  tobacco  of  Messrs.  Scott,  Burn  & 
Co.,  at  19rf.  per  lb.,  at  landing  weights,  with  customary  allow- 
ances, payable  by  their  acceptance  at  two  months. 

"Brandon  &  Sons." 

When  the  tobacco  arrived  in  Holland,  Gevers  &  Co.  refused  to 
receive  it,  and  brought  an  action  against  the  plaintiff:  the 
defendants  were  applied  to,  to  furnish  the  plaintiff,  on  that 
occasion,  with  a  defence  to  the  action.  It  was  proved,  that  the 
tobacco  was  of  very  bad  quality ;  it  was  old,  mouldy,  and  had 
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the  dry  rot.  For  the  defendants,  it  was  objected,  that  the  action 
ought  to  have  been  broaght  against  Scott,  Bam,  &  Co.;  and 
also  thaty  as  the  boaght-note  did  not  describe  the  tobacco  as  best 
Porto  lUco  tobacco,  but  only  as  Porto  Bico,  the  plaintiff  had 
notice  of  the  quality,  and  had  acquiesced.  Burbouoh,  J.  thought 
the  action  was  well  brought  against  the  defendants ;  and  that 
although  the  bought-note  was  not  so  full  as  the  order,  yet,  that 
it  was  not  inconsistent  with  it,  and  that  the  omission  might  be 
supplied  by  evidence.  As  to  the  measure  of  ^damages,  he  was 
of  opinion  that  the  plaintiff  was  entitled  to  recover  the  damages 
and  costs  of  the  former  action.  The  jury  accordingly  found  a 
verdict  for  the  plaintiff,  for  the  amount  of  those  costs  and 
damages. 

Copley,  Serjt.  had  obtained  a  rule  7ii8i  for  setting  aside  this 
verdict,  and  having  a  new  trial ;  first,  because  this  action  would 
not  lie  against  the  defendants ;  secondly,  because  the  receipt  of 
the  bought-note  by  the  plaintiff  was  an  acquiescence;  and 
thirdly,  if  the  plaintiff  was  entitled  to  recover,  he  was  only 
entitled  to  the  difference  in  price  between  good  and  bad  tobacco. 

Lem  and  Best^  Serjts.  now  shewed  cause : 

The  first  question  is,  whether  the  plaintiff  may  sustain  an  action 
against  Brandon  &  Go.  or  must  sue  Scott,  Burn,  &  Co. ;  but  the 
defendants  have  not  furnished  the  plaintiffs  with  any  cause  of 
action  at  all  against  Scott,  Bum,  &  Co.,  and  they  are  not  in 
fault  as  to  any  one. 

(Dallas,  J. :  What  privity  of  contract  is  there  between  the 
plaintiff  and  Scott,  Bum,  &  Co.?) 

It  is  not  contended  that  a  broker  is  to  be  an  insurer  of  the 
quality  of  what  he  buys,  but  that  he  must  have  competent  skill, 
and  exercise  it.  Here  the  defendants  either  had  no  skill,  or  if 
they  had,  they  did  not  exercise  it ;  for  it  was  in  evidence,  that 
the  tobacco  was  so  bad  that  even  a  common  labourer  in  the 
warehouse  saw  the  defect,  and  if  any  one  had  bent  a  roll,  the 
rottenness  of  the  inside  would  have  been  instantly  discovered. 
As  to  the  bought-note,  that  is  not  the  contract  between  these 
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parties;  it  only  states  what  the  contract  was  between  the 
defendants  and  Scott,  Burn,  &  Go. ;  and  there  is  no  pretence  for 
saying,  that  the  plaintiff  having  given  orders  in  the  most  express 
terms  to  buy  the  best  Porto  Bico  tobacco,  is  to  be  taken  to  have 
waived  all  directions  as  to  the  quality,  because  the  defendants 
show  him  *that  they  have  purchased  Porto  Bico  tobacco.  The 
defendants  admitted,  over  and  over  again,  that  the  order  was  to 
buy  the  best,  and  they  insisted  that  they  had  bought  the  best ; 
they  never  put  it,  as  they  do  now,  that  they  were  justified  in 
baying  iaferior  tobacco.  It  is  completely  made  out,  that  the 
defendants  have  disobeyed  their  orders.  As  to  the  remaining 
question,  the  defendants  want  to  throw  the  tobacco  on  the 
plaintiffs'  hands,  and  to  pay  only  the  difference  in  price ;  but 
they  are  not  entitled  to  do  so.  They  have  not  bought  the 
article  which  the  plaintiff  ordered ;  it  has  not  been  accepted ; 
therefore  it  is  still  theirs ;  it  has  always  been  open  to  them  to 
take  it;  and  no  order  from  the  plaintiff  is  necessary  for  that 
purpose,  but  if  it  is,  the  plaintiff  is  willing  to  give  it.  At  all 
events,  the  plaintiff  is  not  bound  to  take  the  tobacco,  for  it  never 
was  his ;  he  was  merely  the  correspondent  and  agent  of  Gevers 
&  Co.,  and  it  is  not  the  property  of  Gevers  &  Co.,  for  it  is  not 
what  they  ordered. 


Main- 

WAKINO 
V. 

Bbandoit. 


L  'zos  1 


Copley,  Serjt.  in  support  of  the  rule : 

It  has  been  said  that  there  is  no  contract  between  the  plaintiff 
and  Scott,  Burn,  &  Co. ;  but  that  is  not  the  case,  for  the  goods 
were  not  bought  by  the  plaintiff  of  the  defendants,  but  of  Scott, 
Burn,  &  Co.  The  contract  is  between  the  plaintiff  and  Scott, 
Bum,  &  Co.,  and  is  for  Porto  Bico  tobacco :  that  imports  nothing 
more  than  Porto  Bico  tobacco  of  merchantable  quality:  the 
plaintiff  accepted  that  contract,  and  must  be  bound  by  his  own 
acceptance,  thus  waiving  his  former  order,  not  by  the  act  of 
Brandon  &  Co.,  but  by  his  own  act.  Had  the  plaintiff  objected 
at  the  time,  the  goods  would  never  have  been  delivered;  the 
defendants  would  have  gone  back  and  rectified  the  error;  but 
now  they  have  a  right  to  say  that  the  plaintiff  has  waived  his 
former  instructions,  and  must  be  taken  to  have  adopted  this  new 
contract,  *and  to  have  received  the  goods  upon  it.    It  is  not 
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pretended,  that  these  goods  disagree  with  the  contract  with 
Scott,  Bum,  &  Co.,  and  if  they  are  not  liable  to  an  action,  a 
fortiori,  the  defendants,  as  brokers,  cannot  be.  It  would  be  an 
extreme  hardship  if  a  broker  were  liable,  even  if  the  article  did 
not  agree  with  the  contract ;  even  in  that  case,  the  action  must 
be  brought  against  the  vendor,  and  not  against  the  broker.  If 
the  principal  can  pay,  the  plaintiff  receives  no  injury:  if  he 
cannot,  then  the  plaintiff  may  sue  the  broker.  The  broker  can 
maintain  no  action  against  the  vendor  ;  it,  therefore,  would  be 
an  extreme  hardship  if  the  plaintiff  could  sue  the  broker  in  the 
first  instance.  In  the  next  place,  the  measure  of  damages  is 
wrong.  If  the  defendants*  negligence  has  injured  the  plaintiff, 
the  degree  of  injury  he  has  received  is  the  measure  of  damages. 
If  the  tobacco  had  been  the  defendants',  it  might  be  thrown  back 
upon  them,  but  it  cannot  be  thrown  back  upon  those  who  never 
were  owners  of  it.  It  never  was  the  defendants*.  The  plaintiff 
possesses  an  article  which  belonged  to  Scott,  Bum,  &  Co.,  and 
is  now  his  own.  The  defendants  may  be  liable  for  the  difference 
in  price  between  good  and  bad  tobacco,  but  that  does  not  satisfy 
the  plaintiff;  he  wants  to  throw  the  tobacco  on  the  defendants, 
and  requires  payment  for  the  whole  value. 


(BuRROUGH,  J. :  By  the  negligence  of  the  defendants,  a  certain 
sum  of  money  has  been  recovered  against  the  plaintiff,  whose 
correspondent  repudiated  the  contract  altogether,  and  the  de- 
fendants refused  to  defend  that  action.) 


[  •207  ] 


The  defendants  were  not  bound  to  defend;  they  might  keep 
aloof,  and  say,  they  would  pay  in  money  whatever  loss  they 
might  have  occasioned.  The  only  measure  of  damages  is,  either 
the  difference  between  the  relative  prices  of  the  article  in  the 
London  market,  or  between  the  relative  values  in  the  market  in 
Holland,  and  does  not  depend  on  the  subsequent  deterioration  *of 
the  goods.  The  plaintiff  is,  therefore,  entitled  to  the  judgment 
of  the  Court. 


Dallas,  J.  [after  stating  the  facts  of  the  case] : 

It  would  be  very  hard  if  a  merchant  employed  to  buy  goods, 
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and  employing  a  broker  of  the  first  character,  should  be  answer- 
able for  the  negligence  of  that  broker.  It  was  proved,  that 
the  broker  might  have  examined  the  tobacco  in  balk,  and  that 
if  he  had  done  so,  he  would  have  been  convinced  that  the 
tobacco  was  not  Porto  Bico  tobacco  of  the  best  quality.  In  fair 
and  regular  dealing,  if  the  defendants  could  not  have  purchased 
Porto  Bico  tobacco  of  the  best  quality,  they  ought  to  have  said 
that  they  had  not  been  able  to  buy  tobacco  of  that  quality,  and 
that  they  had  bought  that  which  was  inferior.  It  has  been 
said  that  Porto  Bico  tobacco  of  the  best  quality  is  of  a  descrip- 
tion known  in  the  market  as  distinguished  from  the  inferior 
tobacco.  So  also,  is  the  price  known  in  the  market ;  and, 
taking  the  price  and  the  name  together,  it  would  have  appeared 
to  the  plaintiff  as  the  best,  and  it  cannot  be  considered  that  the 
bought-note  is  a  waiver :  that  note  is  ambiguous,  but  the  am- 
biguity is  explained  by  the  price,  and  it  amounts  to  a  represen- 
tation of  having  been  bought  as  of  the  best  quality.  Both  of 
these  parties  are  agents ;  and,  as  the  ultimate  purchaser  had  a 
right  to  recover  against  the  plaintiff,  so  has  he  the  like  right  to 
recover  against  the  defendants.  I  am  of  opinion,  therefore, 
that  this  action  is  properly  brought.  As  to  the  other  ques- 
tion, whether  the  measure  of  damages  has  been  properly 
taken,  the  Court  will  consider,  and  hereafter  deliver  their 
opinion. 


WABINO 
V, 

Bbandon. 


Park,  J.  and  Burrough,  J.  concurred. 


The  next  day,  Dallas,  J.  delivered  the  opinion  of  the  Court, 
that  the  measure  of  damages  ought  to  be  the  damages  and  costs 
recovered  in  the  action  against  the  plaintiff,  the  plaintiff  under- 
taking to  assign  the  tobacco  to  the  defendants,  or  to  sell  it,  and 
account  to  the  defendants  for  the  produce. 

Ride  discharged. 


[208] 
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C.  P.    EASTER    TERM. 


1818.         DOE,   ON  THE  Demise  of   GEEEN   and   Others,   v. 
^^^'  BAKER. 

I"  241  ]  (8  Taunt.  241—242 ;  8.  C.  2  Moore,  189.) 

A.  demised  premiaes  to  B.  for  one  year  oertaan.  It  waa  agreed  that 
alter  the  expiration  of  that  year  the  tenancy  should  expire,  on  three 
months*  notioe  being  given  by  A.  The  agreement  contained  no  clause 
of  re-etitry.  B.  entered  and  took  receipts  for  the  rent  from  A.,  first,  in 
his  own  name  alone,  and  afterwards  in  the  names  of  himself  and  two 
others,  who  were  his  partners.  After  three  years'  possession,  he 
received  a  notice  to  quit  from  A.  alone :  Held,  that  A.  might  recover  on 
his  own  demise  in  an  action  of  ejectment,  the  notice  to  quit  from  A. 
alone  being  sufficient  to  determine  the  tenancy. 

Ejectment  on  two  demises,  the  one  by  Green  alone,  the  other 
by  Green  and  two  others.  At  the  trial,  before  Dallas,  J.  at 
Westminster,  at  the  sittings  after  the  last  Term,  it  appeared  in 
evidence,  that  the  plaintiff  was  a  brewer,  and  the  two  other 
persons  who  joined  in  the  second  demise  were  his  partners ; 
that  the  defendant  was  a  publican,  carrying  on  his  trade  in  a 
house  which  belonged  to  the  brewery;  that  he  held  the  house 
under  a  written  agreement,  made  with  Green  alone,  for  the 
term  of  one  year,  and  that  the  agreement  contained  a  proviso 
for  determining  the  tenancy,  after  the  expiration  of  the  year, 
by  Green  giving  to  the  defendant  three  months'  notice  to  quit, 
but  did  not  contain  any  clause  of  re-entry ;  that  the  defendant 
entered,  and  took  receipts  for  rent  from  Green,  at  first  in  his 
own  name  alone,  but,  afterwards,  in  the  name  of  himself  and 
his  two  partners ;  that  the  defendant,  after  three  years'  posses- 
sion, was  served,  by  Green  alone,  with  a  notice  to  quit  in  three 
months.  It  was  objected,  at  the  trial,  on  the  part  of  the  de- 
fendant, first,  that  the  receipts  for  rent  being  in  the  name  of 
the  three  partners,  and  the  possession  changed,  the  notice  to 
quit  should  have  been  given  in  their  joint  names;  and,  secondly, 
that,  as  the  notice  to  quit  given  by  Green  alone  must  be  con- 
sidered a  nullity,  and  as  no  clause  of  re-entry  was  contained  in 
the  agreement,  the  present  action  could  not  be  maintained. 
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These  objections  were  over-ruled  by  Dallas,  J.  and  the  jury  Doe  dem. 
found  a  verdict  for  the  plaintiff;  but  the  ^defendant  obtained  «. 

leave  to  move  to  set  it  aside,  if  the  Court  should  consider  the  ^^^^^ 

objections  well  founded.  ^  *^*^  ^ 

Onslow,  Serjt.  now  moved  accordingly,  and  urged  the  ob- 
jections made  at  the  trial. 

GiBBs,  Gb.  J.   (after  recapitulating    the    objections    and    the 
evidence) : 

As  to  the  first  objection  which  has  been  made,  the  circum- 
stance of  the  receipts  for  rent  for  a  certain  period  having  been 
given  by  the  partners,  does  not  prove  the  legal  estate  to  have 
been  in  them ;  and  as  there  is  no  evidence  of  a  transfer,  the 
plaintiff  is  entitled  to  recover  on  his  sole  demise.  As  to  the 
second  objection,  a  clause  of  re-entry  was  wholly  unnecessary. 
The  agreement  stipulated  for  the  determination  of  the  tenancy, 
upon  certain  terms  agreed  upon  between  the  parties  at  the  time 
of  its  execution,  viz.  the  one  party  giving  the  other  three  months* 
notice  to  quit.  Upon  the  expiration  of  the  three  months  after 
the  notice  to  quit  had  been  served,  the  tenancy  expired,  and 
Green  became  entitled  to  maintain  this  action. 


The  rest  of  the  Court  concurred. 


Rule  refused. 


JAMES   V.   EMERY  and  CLUDDRt 

(8  Taunt  245—249;  S.  C.  2  Moore,  195;  5  Price,  529.) 

If  the  interest  of  covenantees  be  seyeral,  they  may  maintain  several 
actions,  although  the  language  of  the  covenant  be  that  of  a  joint 
covenant. 

The  defendants  in  error  had  brought  an  action  of  covenant 

against  the  plaintiff  in  error.     The  declaration  stated,  that,  by 

eertain  articles  of  agreement,  dated  the  27th  January,  1812,  and 

made  between  Benjamin  Rowley,  Em^y,  and  Cludde,  of  the  one 

part,  and  James  and  B.  J.  Stubbs  (since  deceased)  of  the  other 

part,  (reciting  that  Bowley,  Emery,  and  Cludde,  together  with  one 

t  See  as  a  recent  application  of  the      36  Ch.  Div.  411 ;  57  L.  J.  Ch.  226. — 
principle— Palmer  v.  Mallet  (1887)      R.  C. 


1818. 
April  16. 

£BBchefU€r 

Chamoer. 

Ik  Ebbob, 

[246  J 


504  1818.     C.  P.    8  TAUNT.  245—246.  [r.r. 

James  Sarah  Dunning,  were  entitled  in  fee  simple  to  the  entirety  of 
Emkbt.  the  premises  in  the  proportions  following ;  that  is  to  say,  Bowley 
to  five  midivided  twelfth  parts  and  one  moiety  of  a  twelfth  part, 
Emery  and  Gludde  to  five  midivided  twelfth  parts  and  one 
moiety  of  a  twelfth  part,  and  Sarah  Dmining  to  the  remaining 
twelfth  part ;)  Bowley,  Emery,  and  Gludde  did,  for  themselves 
severally,  and  not  jointly,  and  for  their  several  and  respective, 
and  not  joint  heirs,  executors,  and  administrators,  covenant 
with  James  and  Stubbs,  and  each  of  them,  their  and  each  of  their 
executors,  administrators,  and  assigns,  that  they,  Bowley,  Emery, 
and  Gludde,  would,  within  two  months  from  the  date  thereof, 
make  out  and  deliver  to  James  and  Stubbs,  an  abstract  of  the 
title  of  them,  Bowley,  Emery,  and  Gludde,  to  eleven  undivided 
twelfth  parts  of  the  premises,  and  would,  within  three  months 
from  the  date  thereof,  in  conjunction  with  all  other  parties  in 
anywise  interested  therein,  grant,  release,  and  convey  unto  and 
to  the  use  of  James  and  Stubbs,  their  heirs  and  assigns,  as 
[  •2^G  ]  tenants  *in  common,  the  said  eleven  parts,  &c. ;  in  consideration 
whereof,  James  and  Stubbs  did  thereby,  for  themselves  and 
their  respective  heirs,  executors,  administrators,  and  assigns, 
covenant  with  Bowley,  Emery,  and  Gludde,  and  each  of  them,  their 
and  each  of  their  executors,  administrators,  and  assigns,  that  they, 
James  and  Stubbs,  their  heirs,  executors,  administrators,  or  as- 
signs, would  pay  to  Bowley,  Emery,  and  Gludde,  their  executors, 
administrators,  or  assigns,  (in  the  proportions  of  one  moiety  to 
Bowley  and  the  other  moiety  to  Emery  and  Gludde),  the  sum  of 
14,000Z.  by  the  following  instalments,  viz.  2,0001.  on  the  25th 
December,  1818,  with  interest  from  the  25th  December  then  last, 
2,0002.  on  the  25th  December  then  next  following,  and  2,000Z.  on 
every  succeeding  25th  December,  until  the  whole  sum  of  14,000/. 
should  be  paid,  but  without  demanding  or  requiring  any  interest 
for  any  or  either  of  such  payments  to  be  made  after  the  said 
26th  December,  1818 ;  and  would  also  make  and  execute  to 
Bowley,  Emery,  and  Gludde,  their  heirs,  executors,  adminis- 
trators, and  assigns,  such  a  security  upon  the  premises,  by  way 
of  mortgage,  for  payment  of  the  several  instalments  as  Bowley, 
Emery,  and  Gludde,  or  their  counsel,  should  direct ;  and,  as  a 
collateral  security,  would  make  and  give  the  joint  and  separata 
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bond  of  them,  James  and  Stabbs,  in  a  proper  penalty.  Aver-  Jambs 
ment  of  performance,  and  readiness  to  perform,  on  the  part  of  emrbt. 
the  plaintiffs  (below),  and  that  the  defendant  (below)  had  taken 
possession  of  the  premises.  Breach,  refusal  on  the  part  of 
James  and  Stubbs  to  accept  a  conveyance,  and  to  pay  such 
proportion  of  the  purchase-money  as  was  then  due.  Plea,  actio 
non,  for  that  Rowley  was  still  living.  General  demurrer  and 
joinder.  Judgment  for  the  plaintiffs  below  for  8,1002.  and  S6L 
costs.    Assignment  of  general  errors  and  joinder. 

Gaselee,  in  support  of  the  assignment  of  errors,  submitted  [  247  ] 
that  the  question  for  the  opinion  of  the  Court  was,  whether  the 
covenant,  which  was  the  foundation  of  this  action,  was  not  a 
joint  covenant,  and  whether  Eowley  should  not  have  joined  in 
this  action.  He  contended,  that,  although  it  might  be  said,  that 
the  interest  of  the  vendors  was  separate,  yet,  as  to  the  purchasers, 
the  covenant  was  joint.  They  covenanted,  for  payment  of  the 
purchase-money,  to  execute  a  mortgage,  and  to  give  a  bond,  as 
a  further  security  for  payment  of  the  purchase-money.  Now,  if 
these  covenants  should  be  held  to  be  separate,  the  plaintiff  in 
error  would  be  liable  to  separate  actions,  by  each  of  the  defen- 
dants, for  breach  of  each  of  the  covenants  ;  yet  the  interest  of  the 
covenantees  must  be  considered  as  joint:  the  Court  will  not 
presume  that  different  remedies  were  given,  namely,  that  the 
plaintiffs  in  error  should  be  subject  to  separate  actions  for  not 
paying  the  purchase-money,  when  they  are  to  be  subject  to 
joint  actions  only  for  not  executing  the  mortgage  and  not  giving 
the  bond.  A  covenant  with  them  and  each  of  them  (from 
Slingsby's  case!  down  to  the  present  time),  does  not  make  a 
several  covenant.  A  covenant  with  two  persons  for  the  benefit 
of  one  of  them  only,  is  joint  and  survives,  though  one  of  them 
would  recover  merely  as  trustee.  So,  here,  Rowley,  Emery, 
and  Cludde,  had  a  joint  legal  interest  in  the  covenant  to  enforce 
three  things,  the  payment  of  the  purchase-money,  the  execution 
of  the  mortgage,  and  of  the  bond ;  the  purchase-money,  when 
recovered,  to  be  divided  into  separate  parts.  In  Anderson  v. 
MartinddU  X  it  was  held,  that  a  covenant  with  A.  and  B.  to  pay 
t  5  Co.  fiep.  18  b.  t  6  B.  R.  334  (1  East,  497). 
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James  an  annuity  to  A.,  was  a  joint  covenant,  although  for  the  benefit 
Embbt.  of  A.  only.  This  ^caae  is  stronger,  for,  of  the  things  covenanted 
[  *248  ]  to  be  done,  two  are  in  their  nature  joint.  SoiUhcote  v.  Hoare  f 
is  still  more  favourable  to  the  plaintiffs  in  error ;  and,  on  the 
authority  of  these  two  cases,  it  appears,  that  this  is  a  joint 
covenant,  and  that  Bowley,  Emery,  and  Cludde  are  to  pay  the 
money  jointly,  otherwise  it  must  be  held,  that  the  executors  of 
one  could  have  maintained  an  action  for  the  purchase-money, 
and  then,  in  whose  name  ought  the  action  for  not  executing  the 
mortgage  and  bond  to  be  brought  ? 

Puller^  contra,  was  stopped  by  the  Court. 

GiBBS,  Ch.  J. : 

The  only  question  for  the  opinion  of  the  Court  is  whether 
this  action  has  been  properly  brought  by  the  plaintifiis  below, 
without  joining  Bowley.  The  principle  is  well  known,  and  fully 
established,  that  if  the  interest  be  joint,  the  action  must  be 
joint,  although  the  words  of  the  covenant  be  several ;  and  if  the 
interest  be  several,  the  covenant  will  be  several,  although  the 
terms  of  it  be  joint.  I  In  this  case  the  interest  is  several,  and 
the  covenant  must  follow  the  interest  of  the  covenantees.  But 
it  has  been  said,  that  there  are  other  covenants  which  stipulate 
for  securities,  which  are  joint,  and  that,  consequently,  this 
covenant  must  be  joint.  That  by  no  means  follows;  this 
covenant  may  be  several,  and  those  joint.  Two  cases  have 
been  cited,  but  they  have  been  decided  on  exceptions  to  the 
rule  I  have  laid  down,  and  leave  this  case  within  it.  In  neither 
of  those  cases  had  the  person  who,  it  was  contended,  was  a 
necessary  party  to  the  action,  any  beneficial  interest  whatever. 
Here,  the  parties  were  all  beneficially  interested,  and  their 
[  *249  ]  interests  were  clearly  several ;  therefore  *the  covenant  also  is 
several,  and  the  action  for  the  proportion  of  each  may  be 
brought  severally.  Upon  these  grounds,  we  are  clearly  of 
opinion,  that  the  judgment  must  be  affirmed. 

Judgment  affirmed. 

♦  ♦  ♦  ♦  ♦ 

t  12  R.  B.  600  (3  Taunt.  87).        X  See  Eceluton  v.  Clipsham,  1  Saund.  153. 
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LLOYD  V.   8ANDILANDS.  isis. 

(8  Taunt.  250—253 ;  2  Moore,  207—211.)  AprUie. 

A  sheriff's  officer,  in  execution  of  mesne  process,  peaceably  obtained  [  250  ] 
entrance  by  the  outer  door  of  the  house,  and  followed  the  defendant  to 
his  bedroom,  who  locked  himself  therein,  and  refused  to  open  the  door, 
though  informed  by  the  officer  of  his  business.  The  officer  then  waited 
in  the  garden  at  tiie  back  of  the  house  all  night,  and  in  the  morning 
touched  the  defendant  through  a  broken  pane  of  glass,  requiring  him 
to  surrender,  and  then  entered  the  room  through  the  window,  which 
the  officer  in  entering  further  broke,  and  arrested  the  defendant :  Held, 
that  the  officer  was  justified. 

Copley y  Serjt.  had  obtained  a  rule  nisi  to  discharge  the 
defendant  oat  of  the  custody  of  the  sheriff  of  Middlesex,  upon 
his  affidavit,  which  stated,  that  he  was  ^arrested  on  the  4th  of  [  *25i  ] 
April  in  his  bedroom,  at  the  house  of  a  friend,  with  whom  he  had 
for  some  time  resided.  That  the  officer,  to  effect  the  arrest,  got  on 
a  shed  in  the  garden,  and  broke  a  window,  and  having  entered 
through  the  aperture,  shewed  the  defendant  his  warrant,  and  took 
him  to  a  lock-up  house ;  that  the  officer  rushed  through  the  house 
into  the  garden,  when  the  outer  door  was  first  opened  in  the 
morning,  and  then  got  upon  the  shed  and  made  the  arrest,  as 
before  stated,  and  that  he  believed  that  these  proceedings  took 
place  without  the  knowledge  of  his  friend. 

Best  and  OnsloiCy  Serjts.  now  shewed  cause,  on  the  affidavit 
of  the  officer,  which  stated  that  he  had  a  warrant  from  the 
sheriff  of  Middlesex  to  arrest  the  defendant,  and  hearing  that 
he  secreted  himself  in  the  house  of  his  friend,  the  officer 
called  there,  and  told  the  servants  he  had  a  warrant,  but  was 
refused  admittance  ;  that  on  the  evening  of  the  Srd  of  April  he 
went  with  two  assistants,  and  obtained  admittance  peaceably, 
when  the  defendant  rushed  upstairs  to  his  bedroom  and  fastened 
the  door  ;  that  the  officer  followed  him,  and  asked  him  to  open 
the  door,  which  he  refused  to  do,  and  made  his  escape  through  a 
window,  in  a  room  adjoining  the  bedroom ;  that  the  officer 
and  his  assistants  watched  all  night  in  the  garden,  and  on  the 
next  morning  got  peaceably  into  the  house  again,  and  one  of  the 
assistants  watched  the  bedroom  door  of  the  defendant,  who  had 
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Llotd  returned  there,  while  the  officer  went  to  the  back  of  the  hoosey 
Bakdilahdb.  aJid  having  ascended  the  roof  of  a  shed,  he  saw  the  defendant  in 
the  room,  and  through  a  broken  pane  of  glass  touched  the 
defendant,  and  required  him  to  surrender,  which  he  refused ; 
that  the  officer  then  broke  the  remaining  part  of  the  pane  of 
glass,  and  entering  into  the  room,  arrested  the  defendant.  The 
[  ^262  ]  officer  and  *his  assistants  also  swore  that  the  outer  door  of  the 
house  was  open  at  the  time  of  their  admittance.  It  was  urged 
that  the  arrest  was  legal,  as  the  officer,  having  gained  admittance 
in  a  peaceful  manner,  through  the  outer  door  of  the  house,  was 
justified  in  forcing  his  way  into  the  bedroom  of  the  defendant. 

Copl^  and  Vaughan^  Serjts.  in  support  of  the  rule,  con- 
tended that  the  officer  had  no  right  to  force  his  way  into  the 
private  apartment  of  the  defendant,  who  could  be  considered  but 
as  a  lodger ;  that  the  officer  having  entered  the  outer  door,  and 
passed  through  the  house  into  the  garden,  the  forcing  of  his  way 
through  the  window  must  be  considered  a  re-entry ;  and  that  if 
this  were  held  to  be  a  legal  arresl,  it  would  be  to  rule,  that  if  an 
officer  once  gets  past  the  outer  door  of  a  house,  he  may  quit  it, 
and  place  a  ladder  at  every  window,  for  the  purpose  of  re-entering 
when  he  pleases. 

[  2  Moore,    Dallas,  J. :  t 

210] 

It  is  sworn  by  the  sheriff's  officer,  and  two  of  his  assistants, 
that  the  outer  door  of  the  house  was  open  at  the  time  of  their 
admittance;  this  case  therefore  falls  within  that  of  Lee  v. 
Oansel^l  where  it  was  decided,  that  a  bailiff  in  execution  of 
mesne  process  may  break  open  the  doors  of  a  lodger's  apart- 
ment, if  he  had  first  gained  a  peaceable  entrance  at  the  outer 
door  of  the  house.  The  defendant  did  not  say  that  he  was  a 
lodger  at  the  time  he  was  arrested.  The  rule  that  every  man's 
house  is  his  castle,  when  applicable  to  arrests,  is  governed  by  this 
principle,  that  if  the  outer  door  be  shut,  it  affords  such  person 
protection,  and  if  it  be  broken  open,  it  is  an  invasion  on  his 

t  The  judgments  are  here  taken         t  Cowp.  1. 
from  the  report  in  Moore. — B.  C. 
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rights ;  but  if  it  be  opened  in  due  coarse  such  protection  fails,       Llotd 
and  the  inner  door  of  a  private  apartment  may  be  broken  open  sandilandp. 
by  the  officer,  in  order  to  execute  the  process.    Here  the  officer 
entered  peaceably  at  the  outer  door  of  the  house,  and  having 
done  BO,  I  think  no  distinction  can  be  drawn  as  to  whether  he 
broke  open  the  door  of  the  defendant's  bedroom  or  the  window. 

Pabk,  J. : 

I  take  the  ground  of  the  rule  to  be  this,  that  when  once  an 
officer  be  within  the  walls  of  a  house,  by  having  previously  and 
lawfully  entered  at  the  outer  door,  he  may  break  open  the  inner 
doors  to  execute  his  process.  With  respect  to  the  breaking 
open  the  window,  I  think  that  is  satisfactorily  explained  by  the 
officer's  affidavit,  and  therefore,  that  the  entry  made  by  him 
was  legal.  He  at  first  applied  for  admission  at  the  door  of  the 
defendant's  bedroom,  and  told  him  he  had  process  to  serve  on 
him.  On  his  refusal,  he  had  most  clearly  a  right  to  break  open 
the  door ;  and  as  it  was  so  firmly  secured,  I  think  the  ^officer  [  *2  Moore, 
was  justified  in  gaining  admission  by  the  window,  and  that  the  -' 

arrest  therefore  was  properly  made. 

BURROUGH,  J. : 

It  appears  the  officer  was  in  pursuit  of  the  defendant  from 
the  evening  of  the  day  previous  to  the  arrest,  to  the  hour  in 
which  it  was  made;  this  therefore  was  one  continued  pursuit. 
Suppose  a  person  places  a  door  of  iron  or  stone  to  his  apart- 
ment, which  cannot  be  forced  open,  is  he,  by  so  doing,  to  put  an 
end  to  being  served  with  process  of  the  law  ?  Such  a  position 
would  be  monstrous,  as  no  person  could  then  be  legally  arrested  ? 
As  the  officer  here  had  gained  peaceable  admission  at  the  outer 
door,  I  think,  under  the  circumstances,  he  was  warranted  in 
adopting  the  course  he  took,  in  order  to  secure  the  defendant. 

Rule  discharged. 
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1818.  GIBBON  V.  YOUNG. 

AprilJ'I.  (g  Taunt.  254—262 ;  S.  C.  2  Moore,  224.) 

r  254  1  By  charter-party  the  defendant  oorenanted  to  pay  freight  for  a  cargo, 

at  a  certain  rate  per  ton,  freight  measurement.  To  an  action  of 
coyenant  for  non-payment  of  freight,  he  pleaded,  first,  that  by  the 
usage  of  the  particular  trade  an  account  must  be  produced  to  the 
freighter  by  the  owner,  before  he  could  demand  payment  of  the  freight, 
and  that  no  such  account  was  delivered ;  and,  secondly,  that  it  was  the 
duty  of  the  plaintiff  to  deliyer  a  freight  measurement,  and  that  he  had 
not  done  so :  Held,  on  demurrer,  that  these  pleas  were  bad,  as  the 
usage  so  pleaded  would  create  a  new  condition,  and  yary  the  terms  of 
the  original  contract. 

Covenant.  The  declaration  stated,  that  by  a  charter-party, 
dated  the  Ist  April,  1816,  and  made  between  the  plaintiff,  as 
owner  of  a  certain  ship  then  lying  at  Aberdeen,  and  boond  for 
Cork,  of  the  one  part,  and  the  defendant,  the  freighter  of  the 
ship,  of  the  other  part,  it  was  witnessed  that  the  plaintiff,  for 
the  considerations  thereinafter  mentioned,  reserving  to  himself 
[  *255  J  the  ^liberty  of  loading  the  said  ship  at  Cork,  with  a  cargo  for 
Barbadoes,  on  ship's  account,  did  covenant  with  the  defendant, 
that  the  commander  or  some  other  proper  person  should  with 
all  convenient  speed  set  sail,  and  proceed  direct  for  Cork,  thence 
for  Barbadoes,  and  thence  for  the  Bay  of  Honduras,  with  liberty 
to  call  at  Kingston,  Jamaica,  on  her  way  to  Honduras,  and 
there  to  load  such  goods  as  might  offer  for  Honduras,  on  freight 
on  ship's  account,  and  that  on  the  ship's  arrival  at  Honduras, 
the  commander  should  take  on  board  from  the  agents  of  the 
defendant,  a  full  and  complete  cargo  of  mahogany,  together  with 
a  sufBicient  quantity  of  dye-wood  to  fill  up  the  broken  stowage, 
and  should  immediately  set  sail  therewith,  and  proceed  to 
Norfolk  in  the  state  of  Virginia,  and  there  make  a  true  delivery 
of  the  cargo  in  the  usual  and  customary  manner,  and  agreeably 
to  bills  of  lading,  which  the  commander  should  sign  for  the 
same ;  and  thereupon,  the  commander  should  receive  on  board 
there  from  the  agents  of  the  defendant,  a  full  and  complete 
cargo  of  lumber,  or  other  goods,  and  should  proceed  therewith, 
direct  to  the  bay  of  Honduras,  and  there  make  a  right  and  true 
delivery  of  the  cargo,  freight  free,  and  agreeably  to  bills  of 
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lading ;  and  should  then  take  on  board  from  the  agents  of  the      Gibbon 
defendant,  a  full  and  complete  cargo  of  mahogany,  together  with      touno. 
a  sufficient  quantity  of  dye-wood  to  fill  up  the  broken  stowage, 
and  should  immediately  set  sail  therewith,  and  proceed  to  the 
port  of  London,  and  there  make  a  right  and  true  delivery  of  the 
cargo  agreeably  to  bills  of  lading,  and  then  end  the  said  voyage  ; 
and  that,  in  consideration  thereof,  the  defendant  did  covenant 
with  the  plaintiff,  that  the  defendant  would  well  and  truly  pay, 
or  cause  to  be  paid  to  the  plaintiff,  freight  for  the  two  car- 
goes of  mahogany  and  dye-wood,  in  the  following  manner, 
namely,  for  the  first  cargo  to  be  discharged  at  Norfolk,  at  the 
rate  *of  3Z.  8«.  sterling  per  ton,  of  480  superficial  feet  freight      [  *256  ] 
measurement,  and  for  dye-wood,  at  the  rate  of  11.  148.  per  ton  of 
20  cwt.,  together  with  28.  6d.  per  thousand  feet  mahogany,  and 
Is.  per  ton  of  dye-wood  for  primage,  and  also  l8.  6d.  per  ton 
upon  the  whole  of  the  cargo  for  port  charges;  such  freight, 
primage,  and  port  charges  to  be  paid  upon  a  right  and  true 
delivery  of  the  said  cargo,  by  approved  bills  of  exchange  on 
London,  payable  at  ninety  days'  sight,  and  for  the  second  cargo 
to  be  discharged  in  the  port  of  London,  at  the  rate  of  51.  per 
like  ton,  of  480  superficial  feet  of  mahogany,  and  21.  10«.  per 
like  ton,  20  cwt.  of  dye-wood  at  the  king's  beam,  together  with 
the  same  allowances,  as  therein  before  mentioned,  for  primage 
and  port  charges  ;  the  said  last  mentioned  freight,  and  primage, 
and  port  charges  to  be  paid  in  manner  following,  namely,  one 
full  and  equal  third  part  thereof,  on  a  right  and  true  delivery  of 
the  said  cargo,  and  the  remainder  by  approved  bills  of  exchange, 
payable  three  months  after  that  period.     The  plaintiff  then 
averred,  that  the  ship  did  sail  direct  for  Cork,  thence  for  Bar- 
badoes,  and  then  for  the  bay  of  Honduras,  and  arrived  there  on 
the  4th  August,  and   that  the  commander  received  from  the 
agents  of  the  defendant,  a  full  and  complete  cargo  of  mahogany, 
together  with  a  sufficient  quantity  of   dye-wood  to  fill  up  the 
broken  stowage,  and  set  sail  therewith  for  Norfolk,  and  arrived 
there  on  the  28th  November,  and  did  there  make  a  right  and 
true  delivery  of  the  same  cargo,  in  the  usual  and  customary 
manner,  and  agreeably  to  bills  of  lading  which  the  commander 
had  signed  for  the  same.    And  that  upon  such  delivery,  the  sum 
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OiBBOH      of  6971.  5s.  9d.,  being  at  the  rate  of  81.  Ss.  sterling  per  ton,  of 

YouNo.  ^80  superficial  feet  freight  measurement,  for  each  ton  of  the  cargo 
of  mahogany,  so  laden  and  delivered  at  the  rate  of  1^.  148.  per 

[  *257  ]  ton,  for  each  ton  of  20  cwt.  of  the  dye-wood,  so  *laden  on  board 
the  said  ship  and  delivered,  became  due  and  payable  from  the 
defendant  to  the  plaintiff,  and  also  the  further  sum  of  122. 18«.  8d., 
being  28.  6d.  per  thousand  feet  of  mahogany,  and  Is.  per  ton  of 
dye-wood  for  primage ;  and  also  the  further  sum  of  161.  lis.  Sd., 
being  Is.  6d.  per  ton  upon  the  whole  of  the  said  cargo  for  port 
charges,  which  several  sums  amounted  to  the  sum  of  726Z.  15s.  Sd. 
The  plaintiff  then  averred  performance  on  his  part,  and  assigned 
for  breach,  non-payment  by  the  defendant,  of  the  sum  of 
7262.  15s.  8d.  on  such  right  and  true  delivery  of  the  first  cargo. 
First  plea,  non  est  factum.  Second  plea,  that  it  was  the  constant 
and  established  course  and  usage  of  commerce  with  Honduras, 
and  the  custom  between  the  owners  and  masters  of  ships  or 
vessels,  and  the  freighters  thereof  under  charter-parties  upon 
freight,  payable  according  to  freight  measurement,  or  at,  and 
after  any  certain  rate  by  the  ton,  reckoned  according  to  freight 
measurement,  that  the  owner  or  master,  or  his  agent  or  agents 
in  that  behalf,  receiving  a  cargo  of  mahogany  or  other  wood  at 
Honduras,  on  board  any  ship  or  vessel  to  be  carried  from  thence 
upon  freight  payable  as  before  mentioned,  to  make  or  cause  to 
be  made,  for  ascertaining  the  amount  of  such  freight,  a  measure- 
ment of  such  mahogany  or  other  wood  called  a  freight  measure- 
ment, and  to  produce  and  shew  to  the  freighter  or  his  agent,  an 
account  of  the  freight  payable  for  the  same,  according  to  such 
measurement,  before  payment  is  made  of  the  freight  of  such 
mahogany  or  other  wood.  And,  that  although  the  commander 
of  the  ship  did  take  on  board  in  the  bay  of  Honduras,  such  cargo 
as  in  the  declaration  is  mentioned,  and  did  proceed  therewith 
to  Norfolk,  and  make  a  right  and  true  delivery  thereof,  as  in  the 
declaration  is  also  mentioned ;  and  although  the  defendant  had 

[  *26a  ]  always  since  the  delivery  thereof  been  *ready  and  willing,  and 
still  was  ready  and  willing,  upon  a  freight  measurement  of  the 
mahogany  comprised  in  the  cargo  being  made,  and  an  account 
of  the  freight  payable  for  the  same,  according  to  such  measure- 
ment being  produced  and  shewn  to  him,  to  pay  the  freight 
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thereof,  at,  and  after  the  rate  in  the  charter-party  mentioned  by      Gibbok 
approved  bill  or  bills  of  exchange  on  London  aforesaid,  payable      youko. 
at  90  days'  sight,  according  to  the  form  and  effect  of  the  charter- 
party  ;  yet,  that  the   plaintiff  did   not,  nor  would  at  any  time 
before  the  commencement  of  this  suit,  nor  did,  nor  would  the 
master  of  the  said  ship  make,  or  cause  to  be  made,  a  freight 
measurement  of  such  mahogany,  or  any  part  thereof,  and  pro- 
duce or  shew,  or  cause  to  be  produced  or  shewn  to  the  said 
defendant  or  his  agent  in  that  behalf,  an  account  of  the  freight 
payable  for  the  same,  according  to  such  measurement ;  but,  on 
the  contrary,  had  hitherto  wholly  refused  and  neglected  so  to  do, 
whereby  the  defendant  had  been  prevented  from  well  and  truly 
paying  or  causing  to   be  paid  to  the  plaintiff,  freight  for  the 
mahogany  by  approved  bill  or  bills   of    exchange   on  London, 
payable  at  90  days'  sight,  according  to  the  form  and  effect  of 
the  charter-party.     Third  plea,  that  although  the  commander 
of  the  ship  did  make  a  right  and  true  delivery  of  the  cargo  of 
mahogany,  together  with  the  dye-wood  at  Norfolk  aforesaid  as 
in  the  declaration  mentioned,  and  although  the  defendant  had 
always,   since  the  delivery  thereof,   hitherto    been  ready  and 
willing,  and  still  was  ready  and  willing,  upon  having  an  account 
of  the  freight  measurement  of  such  mahogany,  produced  and 
bhewn  to  him  by  the  plaintiff  or  his  agent,  to  pay  the  freight 
thereof,  at,  and  after  the  rate  in  the  charter-party  mentioned,  by^ 
approved  bill  or  bills  of  exchange  on  London,  payable  at   90 
days'  sight,  *according  to  the  form  and  effect  of  the  charter-      [  ^259  ] 
party ;  and  although  it  was  the  duty  of  the  plaintiff  or  his  agent, 
to  have  produced  and  shewn  to  the  defendant  or  his  agent,  in 
that  behalf,  a  freight  measurement  thereof,  for  the  purpose  of 
ascertaining  the  amount  of  the  freight  payable  for  the  same,  yet, 
that  the  plaintiff  did  not,  nor  did  any  agent  for  him  at  any  time 
before  the  commencement  of  the  suit,  produce  and  shew,  or  cause 
to  be  produced  and  shewn  to  the  defendant,  or  his  agent,  an 
account  of  the  freight  measurement  of  such  mahogany,  or  any 
part  thereof,  or  give   them,  or  either  of  them,  notice  of  the 
amount  of  freight  payable  for  the   same,  according  to  such 
freight  measurement ;  but  that  the  plaintiff  had  wholly  neglected 
and  refused  so  to  do,  whereby  the  defendant  had  been  prevented 

B.B. — ^VOL.  XIX.  L  L 
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OiBBox      from  well  and  traly  paying,  or  causing  to  be  paid  to  the  plaintiff, 
TouNG.      freight  for  the  mahogany  by  approved  bill  or  bills  of  exchange 

on  London,  payable  at  90  days'  sight,  according  to  the  form  of 

the  charter-party. 
To  the  second  and  third  pleas  the  plaintiff  demurred,  and  the 

cause  came  on  for  argument  this  day. 

Best,  Serjt.  for  the  plaintiff  [cited  Yates  v.  Pym  t] . 
Lens,  Serjt.  for  the  defendant.     *    *    * 

t  251  ]  Best,  Serjt.  in  reply,  was  stopped  by  the  Court. 

GiBBS,  Gh.  J. : 

This  usage  does  not  appear  to  be  unreasonable,  and,  as 
pleaded,  would  amount  to  a  condition  precedent ;  for  no  freight 
would  be  payable  until  delivery  of  an  account  of  the  measure- 
ment of  the  cargo :  bat  the  pleas  are  insufficient  in  law.  If  a 
stipulation  to  the  same  effect  were  in  the  charter-party,  there 
would  then  also  be  a  condition  precedent.  In  this  case  that 
question  does  not  arise  ;  the  point  is,  whether  the  defendant  can 
now  avail  himself  of  this  usage.  The  terms  of  a  mercantile  con- 
tract certainly  may  be  ascertained  by  usage ;  but  it  is  perfectly 
clear,  that  new  terms  cannot  be  introduced  into  any  written 
Instrument  under  seal.  On  trial,  the  usage,  as  evidence  to 
explain  the  nature  of  the  contract,  would  be  admissible,  and  the 
jury  would  decide  whether  it  is  a  good  usage ;  but,  as  now 
pleaded  by  the  defendant,  it  adds  to  the  stipulations  of  the 
charter-party,  and  leaves  the  question,  of  what  the  actual 
measurement  agreed  upon  was,  in  the  same  obscurity  as  before. 
It  also  introduces  a  new  stipulation ;  that  the  plaintiff  was  bound 
to  do  more  than  deliver  the  cargo,  viz.  to  give  in  a  written 
account  of  the  freight  measurement.  This  is  a  new  term,  and 
cannot  be  introduced  in  the  pleas  of  the  defendant. 

[  262  ]       Dallas,  J. : 

I  am  of  the  same  opinion.     It  has  been  long  established  that 
t  16  E.  E.  653  (6  Taunt.  446;  2  Marali.  141). 
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mercantile  instruments  are  to  be  construed  according  to  the  Gibbon 
usage  and  custom  of  merchants.  The  words  "  freight  measure-  young. 
ment"  have  no  definite  meaning,  they  are  clearly  words  of 
mercantile  dealing;  evidence  might,  therefore,  be  admitted  on 
trial,  to  shew  what  *'  freight  measurement "  is,  and  the  validity 
of  the  usage  might  be  there  ascertained.  But  by  the  course 
which  the  defendant  has  taken,  he  has  added  a  new  condition  to 
the  original  contract ;  and  I  therefore  consider  that  the  plaintiff 
is  entitled  to  judgment. 

Pare,  J.  and  Burbough,  J.  concurred. 

Judgment  for  the  plaintiff. 


SOWAED   V.   PALMEE.t  is^s- 

(8  Taunt.  277—279 ;  S.  C.  2  Moore,  274.)  ^^fL^' 

The  plaintiff  agreed  to  take  a  bill  of  exchange  drawn  by  the  defendant  [  277  ] 
and  accepted  by  A.,  payable  to  order,  in  satisfaction  of  a  promissory 
note  for  a  much  larger  amount,  on  condition  that  the  original  note 
should  revive,  if  the  bill  should  be  dishonoured.  The  bill  was  dis- 
honoured; but  no  demand  was  made  on  the  defendant  on  the  day  it 
became  due ;  and,  on  the  following  day,  the  defendant  tendered  the 
amount,  which  the  plaintiff  refused  to  accept,  and  sued  on  the  original 
note :  Held,  that  the  plaintiff  was  not  entitled  to  recover. 

Assumpsit  on  a  promissory  note  for  451.  5a.  6d.,  drawn  by  the 
defendant,  and  made  payable  to  James  Lamb,  who  indorsed  it  to 
the  plaintiff.  At  the  trial  before  Park,  J.  at  the  London  sittings 
after  the  last  Term,  it  appeared,  that  the  note  was  not  paid  when 
due,  whereupon  the  plaintiff,  finding  that  the  defendant  was 
embarrassed,  agreed  to  accept  5a.  in  the  pound  on  the  amount 
of  the  note,  and  interest,  to  be  secured  by  the  acceptance  of  the 
defendant's  brother ;  it  being  agreed,  however,  that  the  original 
note  should  remain  in  the  hands  of  the  plaintiff,  and  that  the 
debt  should  revive,  in  case  the  acceptance  of  the  defendant's 
brother  should  not  be  duly  honoured.  A  bill  for  the  sum  of 
Hi.  10«.  6d.  was  accordingly  drawn  upon  and  accepted  by  thedefen- 

t  See  on  similar  point  Peacock  v.      Exchange  Act,  1882,  s.  48;    Ohal- 
Purssell  (1863)   14  C.  B.  N.  8.  728;      mers,  4th  ed.  p.  131.— B.  C. 
32  L.  J.  C.  P.  266;  and  see  Bills  of 

L  L  2 
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1818.  TATE  AND   Others  v.   MEEK-t 

— --  (8  Taunt.  280—293;  S.  C.  2  Moore,  278.) 

280  The  defendant,  as  owner  of  a  vessel,  covenanted  by  charter-party 

with  A.,  as  freighter,  to  take  on  board  a  cargo  in  tiie  Brazils,  and 
deliver  the  same  in  England.  A.  covenanted  to  put  the  cargo  on 
board,  and  pay  freight  at  a  certain  rate  per  ton ;  part  in  money  on  the 
arrival  of  the  vessel,  and  the  remainder  by  bills  at  two  months  after 
the  delivery  of  the  cargo.  The  owner  bound  the  vessel  and  her  freight, 
and  the  freighter  bound  the  cargo,  for  the  due  performance  of  their 
respective  covenants.  Part  of  the  cargo  was  shipped  for  A.,  and  part 
for  other  consignees.  The  defendant  delivered  the  goods  to  the  other 
consignees,  on  pajrment  of  the  freight,  at  a  lees  rate  than  that  con- 
tracted for  by  the  charter-party ;  but  refused  to  deliver  to  the  plaintiffs 
the  goods  consigned  to  A.,  which  A.  had  assigned  to  them,  without 
their  paying  the  whole  of  the  freight  due  under  the  terms  of  the 
charter-party :  Held,  that  the  defendant  was  justified  in  detaining  the 
goods  of  the  plaintiffs  until  payment  of  the  freight  stipulated  for  by 
the  charter-party,  as  the  delivery  of  the  gooda  and  the  payment  of  the 
freight  were  to  be  considered  as  concomitant  acts. 

This  was  an  action  of  trover,  to  recover  the  value  of  40  chests 
of  sugar  and  708  arrobas  of  fustic,  which  was  tried  before 
BuRROuoH,  J.  at  the  sittings  after  Michaehnas  Term,  1817,  at 
Guildhall,  when  a  verdict  was  found  for  the  plaintiffs  for  2,0001., 
subject  to  the  opinion  of  the  Court,  on  a  case  which,  in  substance, 
stated,  that  the  defendant,  being  the  owner  of  the  brig  Jane^  an 
indenture  of  chapter-party  was,  on  the  9th  October,  1815, 
executed  in  London,  between  him  and  J.  Bagshaw,  whereby  the 
defendant  (therein  expressed  to  be  the  owner  of  the  brig  Jane, 
then  lying  in  the  port  of  London,  and  whereof  George  G.  Meek 
was  commander)  covenanted  with  J.  Bagshaw,  (therein  expressed 
to  be  co-partner  in,  and  acting  on  behalf  of  the  house  of  trade, 
carried  on  in  London  under  the  firm  of  Bagshaw  and  Seale,) 
freighter  of  the  brig,  and  his  assigns,  for  the  considerations 
thereinafter  mentioned,  that  the  brig  should  sail  in  ballast  from 
London,  direct  to  Bahia,  on  the  coast  of  Brazil,  where  she  should 
forthwith  be  rendered  staunch,  &c.  and,  being  ready  to  load,  the 
commander  should  give  notice  thereof  to  the  freighter's  agents  at 
[  *28l  ]      Bahia,  and,  in  the  accustomary  manner  of  loading  *at  that  place, 

t  See  as  to  express  lien,  McLean  y.  Fleming  (H.  L.  1871)  L.  E.  2  H.  L.  Sc 
128.— R.  C. 
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take  on  board  the  brig,  from  the  freighter's  agents,  a  full  cargo  Tatb 
of  sugar,  not  exceeding  170  tons,  and  cotton,  with  sufficient  fustic  msbk. 
for  dunnage,  and  no  more,  (the  cargo,  not  exceeding  in  the  whole 
what  the  brig  could  reasonably  stow,)  and  immediately  sail  direct 
to  the  first  port  in  the  English  Channel  she  should  be  enabled 
to  touch  at,  where  being  arrived,  her  then  commander  should 
immediately  give  notice,  by  the  then  next  following  post,  to  the 
freighter,  at  the  port  of  London,  and  wait  with  the  brig  until  the 
return  of  the  post  from  thence,  for  the  freighter's  orders,  either 
to  proceed  to  London,  or  to  any  one  safe  port  in  France,  Holland, 
Bremen,  Hambro',  or  the  Baltic,  and  immediately  sail  direct  to  such 
ordered  port,  and  give  notice  to  the  freighter's  agent  there,  and 
make  a  right  and  true  delivery  of  the  whole  cargo,  agreeably  to 
bills  of  lading  that  should  be  signed  for  the  same ;  and,  such 
delivery  being  completed,  end  the  intended  voyage.  And  the 
owner  thereby  agreed,  that  the  brig  should  lie  at  Bahia,  for 
receiving  the  cargo,  sixty  working  days,  to  be  accounted  from 
the  day  on  which  the  brig  should  be  ready  to  load,  and  notice 
thereof  given,  that,  in  the  event  of  the  cargo  being  delivered  at  a 
port  in  France,  Holland,  Bremen,  Hambro',  or  the  Baltic,  the 
brig  should  lie  there  for  such  delivery  twenty  running  days,  if 
needful,  to  commence  from  the  day  on  which  the  brig  should  be 
ready  to  deliver  at  such  ordered  port,  and  notice  given;  and 
that,  in  the  event  of  the  cargo  being  delivered  in  London,  the 
brig  should  lie  there  for  delivery  fourteen  running  days,  if 
needful,  to  be  accounted  from  the  day  on  which  the  brig  should 
be  reported  inward  at  the  custom-house:  In  consideration 
whereof,  the  freighter  covenanted  to  furnish,  and,  in  the  accus- 
tomary  manner  of  loading  at  Bahia,  send  alongside  the  brig  at 
that  place  a  full  cargo  of  sugar  and  cotton,  with  sufficient  fustic 
for  dunnage,  and  no  more  (and  not  exceeding  *170  tons  of  sugar)  [  ^282  ] 
also  to  give  orders  as  aforesaid,  relative  to  the  brig's  port  of 
discharge,  and  at  London,  or  at  one  safe  port  in  France,  Holland, 
Bremen,  Hambro',  or  the  Baltic,  at  his  own  costs,  to  receive  the 
cargo  from  alongside  the  brig,  within  the  times  thereinbefore 
limited  for  those  purposes,  or  days  of  demurrage  thereinafter 
granted  ;  and  also  to  pay  or  cause  to  be  paid  to  the  owner,  for 
the  freight  or  hire  of  the  brig  for  the  voyage,  in  case  the  cargo 
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Tatb  should  be  delivered  at  London,  after  the  rate  of  71.  sterling  per 
Mebk.  ton  for  every  ton  of  sugar,  net  weight  at  the  King's  beam,  that 
should  be  so  delivered,  and  so  in  proportion  for  less  than  a  ton, 
2d,  per  pound  for  the  cotton  that  should  be  so  delivered,  and  SZ. 
10«.  per  ton  for  the  fustic  so  delivered,  and  so  in  proportion  for 
less  than  a  ton,  together  with  51.  per  cent,  primage,  and  that  the 
freight  and  primage  should  be  paid  as  follows,  viz.  800Z.,  part 
thereof,  to  be  paid  in  cash  forthwith,  on  the  day  the  brig  should 
be  reported  inward  at  the  custom-house,  in  the  port  of  London, 
on  her  return  from  the  voyage,  and  the  remainder  of  the  freight 
and  primage  to  be  paid  by  a  good  and  approved  bill  or  bills, 
payable  in  London,  at  two  months  after  date,  from  the  day  on 
which  the  delivery  should  be  completed ;  but  provided,  and  it 
was  thereby  mutually  covenanted,  that  in  case  the  brig  should 
be  ordered  to  proceed  to,  and  deliver  her  cargo  at,  any  other  port 
within  the  before-mentioned  limits,  the  whole  of  the  aforesaid 
rate  of  freight  and  primage,  or  as  near  the  whole  thereof  as 
could  then  be  ascertained,  should  be  paid  as  follows ;  viz.  300/., 
part  thereof,  to  be  paid  in  cash,  forthwith,  on  the  day  on  which 
orders  should  be  given  for  the  brig  to  proceed  to  a  foreign  port ; 
and  the  remainder  thereof  to  be  paid  by  a  good  and  approved 
bill  or  bills,  payable  in  London,  at  three  months  after  date  from 
the  same  period,  as  and  for  the  freight  of  the  aforesaid  cargo  and 
[  •288  ]  primage  thereon,  from  Bahia  *to  England  only  ;  and  that  the 
further  freight  of  the  cargo,  from  her  port  of  receiving  orders  in 
the  English  channel  to  her  ordered  port  of  delivery,  and  primage 
thereon,  should  be  calculated  and  settled  pursuant  to  the  award 
of  two  impartial  and  experienced  arbitrators,  one  to  be  chosen 
by  each  of  the  parties,  with  power  to  choose  a  third,  whose  award 
or  that  of  any  two  of  them,  the  parties  thereby  bound  them* 
selves  to  perform;  and  that  in  such  case,  the  residue  of  the 
freight  from  Bahia  to  England  (if  any),  together  with  the  further 
freight  to  be  so  settled,  should  be  paid  by  the  freighter's  agents 
at  the  brig's  ordered  port  of  delivery,  within  one  month  after 
delivery  of  the  cargo.  Provided,  and  it  was  declared,  that  it 
should  be  lawful  for  the  freighter  to  ship  on  b.  ard  the  vessel  in 
London  all  such  lawful  goods  as  he  might  think  fit,  on  his  own 
account,  and  which  the  owner  thereby  agreed  should  be  delivered 


voL,xix.J        1818.    C.  P.    8  TAUNT.  283—284.  621 

at  Bahia  ;  and  in  such  event,  the  freighter  engaged,  at  his  own  Tatb 
cost,  to  defray  all  extra  custom-house  and  port  charges  that  Mkbk. 
would  be  incurred  in  London,  and  all  custom-house  charges, 
consulage,  and  other  expenses  that  would  be  incurred  at  Bahia, 
in  consequence  of  the  vessel  clearing  out  at  the  custom-house  in 
London,  and  arriving  at  Bahia  with  goods,  instead  of  in  ballast, 
snd  should  likewise  pay  to  the  owner  50Z.  for  the  freight  of  the 
outward  goods,  previous  to  the  vessel  leaving  London ;  and  in 
fiuch  case,  the  number  of  days  expende  I  in  loading  the  goods,  (to 
be  accounted  from  the  11th  instant,  October)  should  be  deducted 
from  the  lay-days  allowed  for  loading  the  homeward  cargo  at 
Bahia ;  provided  also,  that  in  case  any  other  goods  than  those 
fihipped  by  the  freighter,  should  be  conveyed  on  board  the  brig 
irom  London  to  Bahia,  the  freight  for  the  same  should  be 
equally  divided  between  the  parties  thereto.  Moreover,  the 
owner  agreed,  that  it  should  be  lawful  for  the  freighter  to  keep 
the  vessel  on  demurrage  at  her  ports  *of  loading  and  unloading,  [  *2S*  ] 
thirty  running  days  in  the  whole,  over  and  above  the  aforesaid 
Jay-days,  on  paying  to  the  commander  61.  per  day,  day  by  day, 
as  the  same  should  become  due ;  and  to  the  true  performance  of 
the  foregoing  covenants,  the  parties  respectively  bound  them- 
selves especially  ;  the  owner  binding  the  vessel,  her  freight,  and 
appurtenances,  and  the  freighter,  the  merchandize  to  be  laden 
on  board  her,  each  to  the  other  of  them  in  2,0002. 

The  vessel  having  arrived  at  Bahia,  the  agents  of  Bagshaw  and 
^eale,  at  that  port,  caused  to  be  shipped  on  board  the  goods 
mentioned  in  the  declaration,  viz.  40  chests  of  sugar  and  701 
arrobas  of  fustic  (which  at  the  time  of  such  shipment,  and  of  the 
assignment  hereinafter  mentioned,  were  the  property  of  Bagshaw 
and  Seale,  together  with  other  merchandize  consigned  to  other 
I)ersons  in  London  ;  and  a  bUl  of  lading  of  the  sugar  and  fustic, 
the  subject  of  this  action,  was  thereupon,  on  the  27th  March, 
1816,  signed  by  Geo.  G.  Meek,  the  captain  of  the  brig,  acknow- 
ledged to  be  shipped  in  good  order,  by  Toole  and  Weiss  of  Bahia, 
in  the  brig  Jane,  Geo.  G.  Meek  master,  then  lying  in  the  port  of 
Bahia,  and  bound  for  London,  40  chests  of  sugar,  weighing  1669 
arrobas,  and  16  pounds,  and  708  arrobas  of  fustic,  to  be  delivered 
in  the  like  good  order,  and  well  conditioned  in  London,  (dangers 
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Tats       of  navigation  excepted,)  unto  Bagshaw  and  Seale,  or  to  their 
Mbbk.       assigns,  he  or  they  paying  freight  for  the  said  goods  as  per  charter- 
party,  and  average  accustomed. 

The  brig  sailed  upon  her  homeward  voyage,  and  arrived  in 
London  with  her  cargo,  and  was  reported  inwards  at  the  custom- 
house, on  the  15th  June,  1816.  The  freight  of  the  sugar  and 
fustic,  calculated  according  to  the  rates  mentioned  in  the  charter- 
party,  amounted  to  214{.  6$.  4d.  The  other  goods,  carried  on 
board  the  brig  from  Bahia  to  London,  in  the  voyage,  were  there 
[  *28is  ]  ^delivered  by  the  defendant  to  the  owners  of  the  goods  to  whom 
they  were  consigned,  upon  their  paying  the  freight  which  was 
reserved  by  the  respective  bills  of  lading  thereof,  amounting  to 
661/.  198.  lOd.,  and  which  the  defendant  received  without  the 
consent  of  Bagshaw  and  Seale,  or  of  the  plaintiffs,  from  the 
respective  consignees  of  such  goods.  The  rates  of  freight  con- 
tained in  such  bills  of  lading,  were  less  than  those  stipulated  by 
the  charter-party.  Bagshaw  and  Seale  having  become  insolvent, 
they,  by  deed,  dated  18th  June,  1816,  assigned  their  property 
and  interest  in  these  sugars  and  fustic  to  the  plaintiffs,  in  trust 
for  themselves  and  the  other  creditors  of  Bagshaw  and  Seale* 
The  freight  of  the  whole  cargo,  calculated  according  to  the  terms 
of  the  charter-party,  would  have  amounted  to  1,6812.  8$.  9d. 

No  tender  or  offer  had  at  any  time  been  made  by  the  plaintiffs, 
or  Bagshaw  and  Seale,  of  any  part  of  the  freight,  either  in  money, 
bills,  or  otherwise,  and  the  same  still  remained  unpaid.  The 
plaintiffs,  before  the  commencement  of  this  action,  and  after  the 
execution  of  the  assignment  to  them,  demanded  of  the  defendant 
the  sugars  and  fustic,  which  were  then  in  his  possession,  but  the 
defendant  refused  to  deliver  the  same  without  payment  of  the 
freight  due  under  the  charter-party.  The  question  was,  whether 
the  plaintiffs  were  entitled  to  recover.  If  the  opinion  of  the 
Court  should  be  in  their  favour,  the  verdict  was  to  stand,  but  the 
goods  were  to  be  taken  by  them  in  lieu  of  damages ;  if  against 
the  plaintiffs,  a  nonsuit  was  to  be  entered.  Either  party  was  to 
be  at  liberty  to  turn  the  facts  of  the  case  into  a  special  verdict. 

[The  case  having  been  argued,  the  Court  took  time  for  con* 
Bideration.] 
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GiBBS,  Ch.  J.  now  delivered  the  judgment  of  the  Court :  Tate 

V. 

After  recapitulating  the  case  (in  the  course  of  which  he  Meek. 
observed,  that  the  charter-party  stipulated  for  payment  of  [  292  ] 
freight  according  to  the  bills  of  lading,  and  that  the  bills  of 
lading  on  the  goods  of  the  other  persons  made  them  deliverable 
to  the  respective  consignees,  and  that  1,683Z.  8«.  9d.  was  the 
sum  which  the  owner  of  the  ship  was  entitled  to  require  of  the 
charterers  at  all  events,  what  bargain  soever  the  latter  might 
make  with  others  for  carrying  their  goods  at  a  less  rate  of 
freight,  than  that  which  the  shipowner  was  entitled  to  claim 
from  themselves ; )  his  Lordship  stated  the  question  to  be, 
whether  the  merchant  was  entitled  to  have  his  goods  delivered 
to  him  without  satisfying  the  shipowner  for  the  whole  freight  for 
which  he  let  his  vessel,  and  proceeded  thus.  This,  and  the  two 
other  cases  f  dependent  on  it,  stand  on  a  very  different  ground 
from  Huiton  v.  Bragg. I  There  was  no  covenant  for  the  delivery 
of  the  goods,  nor  any  question  on  the  effect  of  cross  covenants  for 
the  delivery  of  the  goods  on  the  one  side,  and  the  payment  of 
freight  on  the  other  side.  Here,  the  shipowner  covenants,  that 
he  will  deliver  the  goods  agreeably  to  bills  of  lading.  And  the 
merchant  covenants,  that  the  freight  and  primage  shall  be  paid 
as  follows,  viz.  300Z.,  part  thereof  to  be  paid  in  cash,  forthwith, 
on  the  day  the  brig  should  be  reported  inward  at  the  custom- 
house in  the  port  of  London  on  her  return  from  the  voyage,  and 
the  remainder  of  the  freight  and  primage  to  be  paid  by  a  good 
and  approved  bill  or  bills,  payable  in  London  at  two  months 
after  date,  from  the  day  on  which  the  delivery  shall  be  com- 
pleted. The  ship  was  duly  laden  at  Bahia,  and  bills  of  lading 
were  signed,  making  the  goods  deliverable  to  the  freighter  or  his 
assignees,  they  paying  freight  according  to  the  charter-party. 
*The  goods  now  in  question  remained  undelivered  at  the  disposal  [  •293  ] 
of  the  master.  The  merchants  required  these  goods  to  be  deUvered 
to  them  without  tendering  any  bill  or  security.  The  question  is, 
whether  the  delivery  of  the  goods  and  the  payment  by  a  bill  be 
not  concomitant  acts,  which  neither  party  is  obliged  to  perform 

+  Tates  V.  Raihton,  p.  524,  post  (8      2  Moore,  297). 
Tatint.  293, 2  Moore.  294) ;  and  ra^«  X  17   E.   tt.  431  (7  Taunt.  14,  2 

T.  Metfnea,  p.  627,  poH  (8  Taunt  302,      Marsh.  339}. 
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Tats        without  the  other  being  ready  to  perform  the  correlative  act. 

MxsK.  ^^  think  they  are  such.  If  the  whole  cargo  had  been  one  bale 
of  goods,  there  would  have  been  no  doubt.  But  the  difficulty  is, 
that  the  remainder  of  the  freight  is  to  be  paid  by  bills  to  bear 
date  from  the  day  of  the  delivery,  and  the  delivery  may  take 
several  days.  We  think  the  captain  might  obviate  this  by  land- 
ing the  cargo  in  his  own  name,  and  tendering  a  bill  for  the  whole 
amount  dated  from  that  day.  We  are  the  more  satisfied  with  this 
judgment,  because  it  not  only  meets  the  justice  of  the  case,  but 
the  parties,  if  dissatisfied  with  it,  have  liberty  reserved  to  turn 

the  case  into  a  special  verdict. 

Judgment  for  tJie  defendant. 


1818.       YATES    AND    Others,    Assignees,    &c.    of    ASHTON 
—  AND   Others,   Bankrupts,   v.   EAILSTON. 

[  293  ]  (8  Taunt.  293—302 ;  S.  C.  2  Moore,  294.) 

The  owner  of  a  vessel  covenanted  by  charter-party  to  let  the  vessel 
on  freight,  and  to  deliver  the  cargo  in  good  condition ;  and  the  freighters 
covenanted  to  pay  the  freight  on  delivery  of  the  cargo,  part  in  money, 
and  the  remainder  by  bills  at  four  months:  Held,  that  the  owner 
might  detain  the  cargo  until  payment  of  the  freight,  the  delivery  of  the 
cargo  and  payment  of  the  freight  being  concomitant  acts. 

Trover  to  recover  the  value  of  certain  timber ;  on  the  trial  of 
this  cause,  at  the  sittings  in  London  after  Hilary  Term,  1817, 
before  Burrough,  J.  a  verdict  was  found  for  the  plaintiffs, 
[  •294  ]  subject  to  a  case  with  liberty  *to  either  party  to  turn  the  facts 
into  a  special  verdict.  The  plaintiffs,  Yates,  Harrop,  and  High- 
field,  were  the  assignees  of  I.  and  M.  Ashton,  now  bankrupts, 
who  had  been  timber  merchants  at  Liverpool ;  and  the  two  other 
plaintiffs,  Eraser  and  Davidson,  were  merchants  residing  at 
Miramichi,  in  New  Brunswick,  who,  together  with  John  Ashton, 
were  jointly  interested  in  the  property  in  question ;  the  defen- 
dant, Bailston,  by  deed  indented,  made  23rd  April,  1816, 
granted,  and  let  to  the  bankrupts,  and  they  thereby  took  to 
freight  his  ship,  the  Agincourt^  of  346  tons,  on  a  voyage  from 
Miramichi  to  Liverpool,  Hull,  or  London,  at  the  option  of  the 
freighters,  as  determined  upon  by  them,  upon  the  arrival  of  the 
vessel  at  Miramichi,  upon  the  terms  and  conditions  thereinafter 
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mentioned;    and  the  defendant  thereby  covenanted  with  the       Tatks 

bankrupts,  that  the  master,  with  the  crew  of  the  vessel,  should     railston. 

forthwith  sail  in  ballast  from   North   Shields,  and  proceed  to 

Miramichi,  and  on  arrival  there,  should  take  on  board,  with  all 

convenient  speed,  from  the  agents  of  the  bankrupts,  a  full  cargo 

of  fir  timber,  with  a  proportion   of  hardwood,  not  to  exceed 

80  tons,  and  such  a  quantity  of  lathwood  and  planks  as  should 

be  requisite  for  broken  stowage,  and  should  therewith  proceed  to 

Liverpool,  Hull,  or  London,  according  to  the  instructions  which 

the  master  should  receive  at  Miramichi  from  the  bankrupts, 

their  agents  or  assigns,  and  there  deliver  the  same  to  the 

bankrupts  or  their  assigns,  and  so  end  the  voyage     and  further, 

that  the  vessel  should,  at  the  commencement,  and  during  the 

continuance  of  the  voyage,  at  the  defendant's  expense,  be,  and 

be  kept  staunch,  &c.  and  sufficiently  provided  with  necessaries, 

for  such  a  vessel  and  voyage;    the  dangers  of  the  seas,  &c. 

excepted.    Li  consideration  whereof,  the  bankrupts  covenanted 

with  the  defendant,  that  they  would,  at  their  expense,  within 

the    time    thereinafter  *mentioned,   deliver  the  cargo  to  the      [  *2e6  ] 

ship   at   Miramichi   in   the  usual  manner;    and  also  receive 

the  same  from  alongside  the  vessel,  at  that  one  of  the  said 

ports  in  Great  Britain,  to  which  they  should  direct  the  master 

to  proceed  upon  the  conclusion  of  the  intended  voyage;   and 

also  would  pay  to  the  defendant  for  the  freight  of  the  vessel 

home  from  Miramichi,  8Z.  for  every  load  of  50  cubic  feet  of  fir 

timber  and  hardwood  delivered  as  aforesaid,  2L  for  every  four 

feet  of  Jathwood,  with  the  customary  proportion  of  freight  for 

other  broken  stowage,  with  31.  per  cent,  on  the  gross  amount  of 

the  freight,  in  lieu  of  all  pilotage  and  port  charges ;  and  that 

the  said  freight  and  per  centage  thereon  should  be  paid  upon 

safe  delivery  of  the  cargo,  viz.  one  equal  third  part  thereof  in 

cash,  and  the  remaining  two-third  parts  by  approved  bills  drawn 

upon  or  payable  in  London,  at  four  months'  date :  and  it  was 

thereby  agreed,  that  the  bankrupts  should  be  allowed  60  running 

days  for  loading  the  vessel  at  Miramichi,  computed  from  the  time 

of  the  master  giving  the  bankrupts  notice  of  the  vessel's  being 

arrived  at  proper  places  for  loading  and  discharging.      And 

further,  that  in  case  the  bankrupts  should  not  cause  the  cargo 
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TATE8  to  be  delivered  to  and  received  from  the  vessel  in  the  customary 
Railstok.  manner  at  the  ports  of  Miramichi,  and  of  one  of  the  said  ports 
of  Great  Britain,  within  60  running  days,  the  vessel  being  then 
reported,  and  ready  to  load,  and  discharge ;  then  they,  the 
bankrupts,  should  pay  to  the  defendant  7L  per  day,  for  every 
day  above  the  60  running  days,  and  for  the  true  performance, 
the  defendant  bound  himself,  his  heirs,  &c.  and  the  ship,  her 
freight  and  appurtenances,  and  the  bankrupts  bound  themselves, 
their  heirs,  &c.  and  the  cargo  to  be  laden  on  board  the  vessel, 
mutually  to  the  other  party  in  1,500Z. 

[  296  ]  The  timber  in  question  was  shipped  on  board  the  Agincaurt  at 

Miramichi,  under  an  agreement,  signed  by  Fraser  and  Davidson, 
purporting  that  Frost  and  Ashton  and  Fraser  and  Davidson 
agreed  to  import  about  1,000  tons  of  pine  timber  into  Liverpool 
that  season,  on  joint  account,  Fraser  and  Davidson  to  charge  25s. 
sterling  per  ton  for  the  timber,  and  in  proportion  for  broken 
stowage.  The  amount  invoices  to  go  against  the  goods  shipped 
that  season,  provided  the  vessel  sent  for  it  got  safe  out.  In  case 
the  vessel  were  lost,  to  make  sale  of  the  timber  above  mentioned. 
Such  timber  was  consigned  to  the  bankrupts  at  Liverpool,  and 
in  the  bill  of  lading,  signed  by  the  master,  it  was  expressed  to  be 
shipped  by  Fraser  and  Davidson,  in  the  Agincourt,  Close,  master, 
then,  in  the  river  Miramichi,  and  bound  for  Liverpool,  and  was 
to  be  delivered  at  Liverpool  (the  act  of  God,  &c.  excepted)  unto 
order,  or  to  their  assigns,  he  or  they  paying  freight  for  the  said 
goods,  as  per  charter-party,  with  primage  and  average  accustomed. 
On  this  bill  of  lading  was  indorsed  an  order,  by  Fraser  and  David- 
son, to  deliver  the  contents  to  the  bankrupts,  John  Ashton  and 
Son,  or  order.  Previous  to  the  arrival  of  the  vessel  at  Liverpool, 
the  Ashtons  became  bankrupts.  On  the  arrival  of  the  ship  at 
Liverpool,  the  master,  on  the  7th  of  October,  1816,  gave  notice 
to  the  plaintiffs,  as  the  assignees  of  the  bankrupts,  that  the 
Aginconj't,  under  his  command,  from  Miramichi,  on  account 
of  the  estate  of  Messrs.  Frost  and  Ashtons,  was  then  berthed 
in  the  king's  dock.  On  the  8th  October,  the  defendant  offered 
to  the  plaintiffs  to  deliver  them  the  cargo  on  the  freight,  as  per 
charter-party,  being  paid  or  secured  to  them.  The  plaintiffs 
demanded  the  cargo  from  the  defendant,  to  be  delivered  to  them 
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without  payment,  or  security  for  payment ;  but  the  defendant       yateb 
refused  to  deliver  the  cargo,  unless  the  *freight  were  paid,     railcton. 
according  to  the  charty-party,  or  security  given  for  its  payment.       [  •ssz  ] 
The  question  for  the  opinion  of  the  Court  was,   whether  the 
defendant  had  a  lien  on  the  cargo  for  the  freight. 

[This  case  having  been  argued,  the  Court  took  time  for 
consideration.] 

GiBBS,  Ch.  J.  on  this  day,  after  delivering  the  judgment  of  the  [  .^02  ] 
Court  in  the  cause  of  Tate  v.  Meek,\  proceeded  to  give  judgment 
in  this  cause  also.  After  referring  to  the  terms  of  the  covenant 
and  of  the  bill  of  lading,  he  pronounced,  that  the  same  observa- 
tion which  had  been  made  in  Tate  v.  Meek,  applied  here ;  that 
the  delivery  of  the  cargo  and  the  payment  of  the  freight,  were 
concomitant  acts,  and  the  one  could  not  be  required,  without 
performance  of  the  other. 

Judgment  for  the  defendant. 


YATES  V.  MEYNELL. 

(8  Taunt.  302—303;  8.  C.  2  Moore,  297.) 

In  a  similar  case  of  Yates  v.  Meynell,  his  Lordship  then  gave  £  ^^^  1 
the  following  judgment.  Here,  also,  the  freight  is  to  be  paid  on 
the  delivery  of  the  goods.  In  all  these  cases  the  difficulty  exists, 
ivhich  I  stated  in  the  first  of  them,  that  the  remainder  of  the 
freight  is  to  be  paid  by  bills,  to  bear  date  from  the  day  of  the 
delivery,  and  the  delivery  may  take  several  days.  But,  for  the 
^reasons  stated  in  the  first  of  them,  we  are  of  opinion,  in  all  [  ♦aoi  ] 
these  cases,  that  the  owner  of  goods  cannot  require  them  to  be 
delivered,  without  satisfying  the  ship-owner  for  the  freight  that 
remains  due. 

Judgment  for  the  defendant, 

t  P.  518,  ante  (8  Taunt.  280,  2  Moore,  278). 
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1818.       DOE,    ox    THE    JOINT    Demise    OF    LE    CHEVALIER 
— '  AND    HIS    Wife,    and   on   his  separate   Demise,    v. 

[80f.]  HUTHWAITE  and  Another. 

(8  Taunt.  306-^14 ;  S.  C.  2  Moore,  304 ;  3  Bam.  &  Aid.  632.) 

The  judgment  of  the  Common  Pleas  in  this  case  delivered  bj 
GiBBs,  Ch.  J.  will  be  found  with  the  report  of  the  case  in  error 
(1820)  8  B.  &  Aid.  682 ;  where  the  Court  awarded  a  venire  de 
novo  on  the  ground  that  further  evidence  should  have  been 
admitted. 


1818.  HILL  V.  DOBIE. 

^^'  (8  Taunt.  325—327 ;  8.  C.  2  Moore,  342.) 

r  325  1  A  release  of  an  under-tenant,  by  the  assignees  of  a  bankrupt,  doe9 

not  amount  to  an  acceptance  by  them  of  the  original  lease. 

Covenant.     The  plaintiff  declared  on  an  indenture,  dated  the 
19th  December,  1809,  whereby  he  demised  the  premises  to  the 
defendant  for  21  years  at  an  annual  rent  of  80Z.,  payable 
quarterly.    The  defendant  pleaded  bankruptcy  and  acceptance 
of  the  lease  by  his  assignees  before  the  rent  became  due,  upon 
which  issue  was  joined.    At  the  trial  before  Dallas,  J.  at  West- 
minister, at  the  sittings  after  the  last  term,  the  following  facts 
appeared.     The  defendant  underlet  the  premises,  in  1812,  to 
one  Griffiths  for  seven  years;    and  in  May,  1817,  became  a 
bankrupt.     Shortly  after  the  bankruptcy,  Griffiths  quitted  the 
premises  with  the  consent  of  the  assignees,  and  by  a  deed  dated  the 
24th  June,  1817,  they  released  Griffiths  from  all  liability  during 
the  residue  of  his  term,  for  rent,  or  in  respect  of  the  covenants 
contained  in  the  under  lease.    On  the  4th  July,  the  assignees 
received  a  notice  from  the  plaintiff,  to  elect  whether  they  would 
accept  the  lease,  upon  which  they  immediately  wrote  to  the 
plaintiff,   positively  refusing  to  accept   it.      This    action  was 
brought  to  recover  20i.,  being  one  quarter's  rent  due  on  the 
19th  September  following.     It  was  contended,  that  the  inter- 
ference of  the  assignees  amounted  to  an  acceptance  of  the  lease, 
and  that  the  defendant  was  consequently  exonerated  under  the 
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49  Geo.  in.  c.  121,  b.  19.    Dallas,  J.  directed  a  verdict  for  the         Hill 
plaintiff,  with  liberty  to  the  defendant  to  move  to  set  it  aside,       dobib. 
and  enter  it  for  himself,  if  the  Court  should  be  of  opinion,  that 
the  defendant  was  discharged. 

Copley,  Serjt.,  on  the  former  day  in  this  Term,  had  obtained      [  ^^  1 
a  role  nisi  accordingly. 

[After  argument :] 

Dallas,  J. : 

The  single  question  is  whether  the  assignees  have  accepted  [  ^^^  ] 
the  lease  in  question  as  part  of  the  bankrupt's  estate  and 
effects.  They  released  the  undertenant,  but  that  circumstance 
leaves  wholly  untouched  the  question  of  electing  to  take  the 
original  lease;  they  afterwards  did  elect  not  to  accept  it, 
and  I  therefore  think  the  plaintiff  entitled  to  retain  his 
verdict. 

Pabk,  J. : 

This  case  steers  clear  of  all  former  decisions.  It  certainly  can 
never  be  contended  that  assignees  having  made  their  election 
may  afterwards  renounce;  but  here  they  never  did  elect  to 
accept  the  lease ;  on  the  contrary,  they  rejected  it.  In  Hanson 
V.  Stevensony\  the  Court  held  that  the  assignees  had  accepted 
the  lease,  but  it  proceeded  there  on  the  express  ground  of  their 
having  intermeddled  and  managed  the  property. 

BURBOUOH,  J. : 

The  assignees  in  this  case  had  nothing  to  do  with  the  original 
lease;  they  dealt  with  a  derivative  lease  only,  and  the  defendant 
is  not  discharged  from  his  liability. 

Ride  discharged,  X 

t  P.  327  arde  (1  B.  &  Aid.  303).  J  Gibbs,  Cb.  J.  waa  absent. 
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1817.  PR0S8ER  AND  Anothee  v.  hooper 

^^  ^^'  (1  Moore,  106—1080 

[  106  ]  The  plaintifl  bought  BafiEron  of  an  inferior  quality.    Haying  kept  it 

dz  months,  and  sold  part,  he  then  objected  that  the  article  waa  not 
saffron:  Held,  in  an  action  for  a  breach  of  warranty,  that  from  the 
length  of  time  and  inferior  price  given,  it  was  such  an  article  as  the 
plaintiff  intended  to  purchase. 

This  was  an  action  brought  against  the  defendant  for  a  breach 
of  the  warranty  contained  in  the  following  contract  for  sale. 

"  London, 
"November  28,  1815. 
<<  Messbs.  Pbossbb  and  Mason, 

"We  have  this  day  bought,  by  your  order,  and  for 

account  of  Hooper,  Ward,  and  Payne,  about  lOOlbs.  of  safEron, 

at  48«.  per  lb.,  customary  allowances. 

"  Prompt, 

"  fourteen  days. 

"  Discount  at  2^  per  cent,  on  four  months. 

"  Wabd  &  Payne.' 

The  declaration  contained  a  warranty  that  it  was  merchantable 
saffron. 

The  cause  was  tried  before  Dallas,  J.  at  Guildhall,  at  the 
sittings  after  the  last  Term,  when  it  was  proved  by  two  witnesses, 
on  behalf  of  the  plaintiffs,  that  the  article  sold  was  not  safiton, 
but  that  a  fourth  part  consisted  of  a  vegetable  resembling  it, 
which  it  was  impossible  to  detect  at  the  time  of  the  sale.  The 
broker  who  made  the  contract  was  called  for  the  defendant, 
and  stated  that  the  plaintiffs  knew  that  the  saffiron  was  of  an 
inferior  quaUty,  and  that  they  paid  for  it  accordingly,  at  the 
rate  of  forty-eight  shillings  per  lb.,  when  the  best  was  worth 
seventy-three  shillings.  It  was  further  proved  that  the  plaintiffs 
examined  the  bulk  and  refused  to  buy  by  sample ;  that  they  kept 
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it  six  months  without  objecting  to  the  article,  and  that  they  had      Pbobsxb 
sold  part  of  it,  when  they  insisted  *that  it  was  not  saffiron,  and      hoopbb. 
brought  their  action  accordingly.    It  was  urged  by  the  plaintiffs'      [  •xqt  ] 
counsel  that  the  keeping  of  the  article  for  six  months  could  not 
do  away  the  contract,  which  was  for  the  purchase  of  saffiron,  and 
that  the  maxim  of  caveat  emptor  could  not  be  set  up  as  a  defence 
for  the  non-performance  of  a  written  contract.    The  jury,  how- 
ever, found  a  verdict  for  the  defendant. 

Best^  Serjt.  now  moved  that  this  verdict  should  be  set  aside 
and  a  new  trial  granted.  He  contended,  that  it  was  necessary 
for  the  plaintiffs  to  have  the  whole  of  the  commodity,  saffron ; 
that  as  it  was  not  so,  the  warranty  was  broken,  and  they  were 
therefore  entitled  to  a  verdict.  If  it  had  been  saffron  of  different 
equalities,  however  inferior,  the  contract  would  have  been  satisfied ; 
but  as  it  had  been  sold  by  the  name  of  saffron,  it  was  necessary 
that  the  whole  of  it  should  consist  of  that  article.  He  referred 
to  the  case  of  Yatea  v.  Pym,\  as  somewhat  resembling  the  pre- 
sent, and  OiBBs,  Ch.  J.  had  there  held,  that  where  a  party 
undertakes  to  supply  goods  of  a  certain  description,  he  must 
execute  his  agreement  accordingly.  That  principle  is  par- 
ticularly applicable  to  this  case,  which  is  stronger  than  that  of 
Yates  V.  Pym,  as  there,  the  article  sold  was  not  prime  bacon,  but 
tainted ;  here  the  article  sold  was  of  a  different  description  to 
that  specified  in  the  contract.  The  earlier  cases  establish  this 
principle.  Doderidge,  J.  in  the  case  of  Southern  v.  How^l  has 
held,  that  if  a  goldsmith  make  plate  in  which  he  mixes  dross,  so 
that  it  is  inferior  to  the  standard,  and  send  his  servant  to  sell 
it,  who  sells  it  for  good  plate,  an  action  lies  against  the  master, 
to  which  decision  Montague,  Ch.  J.  assented,  because  it  failed  in 
price.  The  distinction  is  ^this,  if  an  article  be  of  the  same  sort,  [  *108  ] 
though  inferior  in  value,  an  action  would  not  be  maintainable, 
but  if  it  be  of  another  description,  then  an  action  lies.  In  Hem  v. 
Nichols,^  which  was  an  action  en  the  case  for  a  deceit,  by  a 
factor,  in  the  sale  of  silk,  the  plaintiff  declared  that  he  bought 
several  parcels  of  silk  for silk,  whereas  it  was  another 


t  16  E.  E.  653  (6  Taunt.  446,  2  J  Cro.  Jao.  471. 

Marsh.  141).  §  1  Salk.  289. 
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Pbosbxr     kind  of  silk,  and  that  the  defendant,  knowing  this  deceit,  sold  it 

HooPEB.     '^' ^^'    Holt,  Ch.  J.  was  of  opinion,  that  the  defendant 

was  answerable  for  the  deceit  of  the  factor.  If  the  plaintiff  had 
declared  in  tort  for  a  breach  of  the  warranty,  the  declaration 
would  be  similar  to  that  in  Hem  v.  NichoU. 

(GiBBS,  Ch.  J. :  If  you  had  declared  in  tort,  the  scienter  need 
not  have  been  proved,  t) 

Nor  is  it  necessary  here  to  state  that  the  article  was  sold  as 
safibron,  or  that  the  seller  nndertook  that  it  was  so.  He,  there- 
fore, relied  on  the  authority  of  the  cases  cited,  and  insisted  that 
the  plaintiffs  were  entitled  to  a  verdict. 

GiBBS,  Ch.  J. : 

I  do  not  dispute  the  authority  of  any  of  those  cases  which 
have  been  cited,  but  they  are  inapplicable  to  the  present.  This 
article  was  sold  to  the  plaintiffs  by  the  name  of  saffron :  they 
examined  it  with  great  minuteness,  received  it  into  their  custody, 
kept  it  six  months,  and  then  sold  a  part  of  it.  Although  only 
three-fourths  of  it  were  saffron,  still  it  was  fair  for  the  jury  to 
infer,  from  the  inferior  price  which  was  given  for  it,  that  it  was 
such  an  article  as  the  plaintiffs  intended  to  purchase ;  and,  under 
all  the  circumstances,  they  were  justified  in  giving  their  verdict 
for  the  defendant. 

The  rest  of  the  Court  concurred. 

Rvle  refused.l 

t  See  WiUiarmon  v.  ^//Mon,  2  East,  t  See  Gardiner  y.  Gray,  16  B.  IL 

446.  764  (4  Camp.  144). 
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BELL  AND  Others  v.  JUTTING  and  Anotheb.  isit. 

(1  Moore,  155—168.)  Ma/y\%. 

If  a  person  employed  by  shipowners,  as  their  agent,  effect  a  policy  of  r  4^5^  -i 
insurance,  and  represent  himself  as  the  principal  to  the  brokers,  who 
cause  such  insurance  to  be  effected :  Held,  that  if  the  brokers  receive 
the  amount  of  the  loss  from  the  underwriters  and  pay  it  over  to  the 
agent,  they  are  not  liable  to  the  owners,  in  an  action  for  money  had 
and  receiyed,  although  part  of  the  money  was  paid  to  the  agent  after 
they  were  informed  of  his  haying  acted  in  that  capacity. 

This  was  an  action  for  money  had  and  received ;  and  tried 
before  Park,  J.  at  the  sittings  at  Guildhall,  after  the  last  Term ; 
when  it  appeared  that  the  plaintiffs,  being  the  owners  of  a 
ship,  called  The  Lady  Hood,  had  ordered  a  person,  by  the  name 
of  Brown,  to  effect  an  insurance  of  2,000Z.  for  them,  on  freight, 
from  the  river  Plate  to  Lisbon,  and  that  Brown  directed  the 
defendants,  who  were  brokers,  to  effect  such  insurance  for  him- 
self, as  the  principal,  without  disclosing  the  names  of  the 
plaintiffs.  A  loss  afterwards  happened,  and  the  defendants  col- 
lected 2,000Z.  from  the  underwriters,  and  paid  over  8002.,  in  part 
of  such  loss  to  Brown,  without  receiving  any  notice,  as  to  the 
plaintiff's  claim.  In  that  stage  of  the  proceedings,  one  of  the 
plaintiffs  desired  the  defendants  not  to  pay  the  remainder  to 
Brown,  to  which  they  assented ;  but  afterwards  paid  the  residue 
to  him,  and  resisted  the  plaintiff's  demand,  on  the  ground  of 
such  payment.  It  was  proved,  at  the  trial,  that  the  plaintiffs 
were  the  owners  of  the  ship,  and  that  Brown  had  chartered 
her  for  the  voyage  from  the  river  Plate  to  Lisbon ;  and  it  was 
shewn,  that  M'Donnall,  one  of  the  defendants,  had  admitted  to 
one  of  the  plaintiffs  that  he  had  collected  the  2,000Z.,  and  at 
that  time  had  only  paid  800Z.  over  to  Brown,  and  that  he  had 
promised  not  to  pay  him  the  remainder.  On  these  facts,  the 
learned  judge  was  of  opinion,  that  the  defendants  were  liable  for 
the  money,  which  had  not  been  paid  over  to  Brown,  after  they 
received  the  notice ;  and  the  jury  gave  a  verdict  for  the  plaintiffs 
accordingly,  for  1,126!.,  being  the  balance  of  the  ^insurance,  [*166] 
after  deducting  the  8001.  paid  to  Brown  prior  to  the  notice, 
together  with  the  premiums,  brokerage,  &c. 


t 
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Bill  Btitf  Serjt.  on  a  former  day  in  this  Term,  obtained  a  rule 

Jurrnro.     ^i^t  that  this  verdict  should  be  set  aside,  and  a  new  trial 

granted ;  on  the  ground,  that  no  privity  was  proved  to  have 

existed  between  the  plainti£b,  as  owners  of  the  ship,  and  Brown, 

who  caused  the  policy  to  be  effected. 

Copley,  Serjt.  now  shewed  cause,  and  submitted,  that  there 
was  no  pretence  to  impeach  the  verdict  which  the  jury  had  found 
for  the  plaintiffs.  He  contended  that  Brown  had  no  interest  in 
the  ship,  but  had  merely  been  employed  by  the  plaintifb  as  their 
agent :  unless  Brown's  interest  could  be  shewn,  the  transaction, 
as  to  the  policy,  was  fraudulent.  The  defendants  were  apprised 
of  the  relative  situations  of  the  parties,  and  should  therefore, 
after  the  notice  given  to  them,  have  paid  the  remainder  of  the 
loss  to  the  plaintiffs.  He  relied  on  the  case  of  Lueena  v. 
Craufurd,^  where  it  was  held,  that  commissioners,  appointed  by 
the  Crown,  were  held  to  have  an  insurable  interest,  although 
the  Grown  might  intervene.  The  same  principle  was  adopted 
in  the  case  of  RcnUh  v.  Thompaan.l  He  cited  these  cases  to 
establish  the  general  principle,  that  if  an  insurance  be  effected 
by  a  person  supposing  himself  to  be  interested,  but  such  in- 
surance was  effected  on  the  part  of  other  persons  having  an 
interest  therein,  those  persons  had  a  right  to  claim.  There  was 
sufficient  evidence  in  this  case,  to  shew  that  Brown  effected  the 
policy,  as  agent  for  the  plaintiffs.  Brown,  therefore,  had  no 
right  to  claim  the  amount  of  the  loss  from  the  defendants ;  and 
their  paying  over  the  money  to  him,  after  the  notice  given  by 
t  'ifiT  ]  the  plaintiffs,  *was  fraudulent ;  for  by  such  payment  they  recog- 
nized that  Brown  acted  in  the  capacity  of  an  agent.  All  the 
facts  were  considered  by  the  jury;  and,  as  they  conceived  Brown 
to  be  merely  an  agent,  they  accordingly  gave  their  verdict  for 
the  plaintiffs. 

Best,  Serjt.  in  support  of  the  rule,  was  stopped  by  the  Court. 

GiBBS,  Ch.  J. : 
It  makes  no  difference,  whether  Brown  had  a  real  or  pre- 

t  6  B.  B.  623  (3  Bos.  ft  P.  76;  2         t  10  B.  B.  539  (11  East,  428,  13 
Bos.  ft  P.  (N.  B.)  269).  East,  274). 
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tended  intereet  in  the  policy.  No  evidence  has  been  adduced  to  bbll 
prove  that  Brown  acted  as  the  agent  for  the  plaintiffs.  No  case  juttiko. 
has  been  cited  to  authorize  the  plaintiffs  to  enforce  the  per- 
formance of  the  terms  of  the  policy.  The  policy  was  effected  by 
the  defendants,  who  considered  Brown  to  be  the  principal. 
TSThether  Brown  acted  from  ignorance,  or  fraud,  it  still  appears 
that  he  effected  the  policy  on  his  own  account.  The  defendants 
paid  the  amount  of  the  loss  to  him,  being  ignorant  that  he 
acted  in  the  capacity  of  a  broker.  There  is  no  doubt  but  that 
Brown  was  once  interested,  as  the  charterer ;  and  it  is  impossible 
to  say  what  object  he  had  in  view  when  he  effected  the  policy. 
If  the  underwriters  had  a  previous  knowledge  of  the  facts,  they 
might  have  resisted  the  payment.  If  not,  and  after  having 
made  such  payment,  they  might  recover  it  back.  Brown  placed 
himself  in  the  situation  of  a  principal,  and  considered  the 
plaintiffs  as  his  agents.  He  has  never  agreed  that  the  plaintiffs 
should  be  entitled  to  the  benefit  of  the  policy;  and  therefore 
they  have  no  i;ight  to  recover.  This  case  resembles  that  of 
Oodin  V.  The  London  Assurance  Company  A  1  therefore  think 
that  the  plaintiffs  cannot  enforce  payment  from  the  defendants 
against  the  will  of  Brown,  as  there  is  no  evidence  to  shew  that 
he  acted  as  their  agent. 

Pabk,  J. :  [  168  ] 

At  the  trial,  I  thought  that  the  plaintiffs  had  a  right  to  recover ; 
but,  on  a  more  deliberate  consideration  of  the  case,  I  am  of 
opinion,  that  the  evidence  adduced  was  not  sufficient  to  entitle 
them  so  to  do.  I  considered  Brown  in  the  light  of  an  agent  for 
the  plaintiffs ;  but  I  now  perceive  that  he  was  not  so,  since  the 
policy  was  effected  on  his  own  account,  and  not  for  the  plaintiffs. 
I  carried  the  doctrine  of  rati  liabitio  further.  In  the  cases  of 
Lucena  v.  Craufurd,  and  Routh  v.  Thompson,  the  persons  effected 
the  insurance  for  the  benefit  of  the  Crown,  who  were  entitled  to 
recover. 

Dallas  and  Burbough,  JJ.  assenting, 

Ride  absolute. 

t  1  Burr.  489. 


J 


686  1818.    C.  P.    2  MOOKE,  28.  Lb-b. 

a  P,  HILARY  TERM, 


1818,  WHITE  V.  EEEVES  and  ANOTHER.t 

Jan.2S,  ,    ,^ 
(2  Moore,  2»— 30.) 

[  28  ]  The  plaintiff,  having  an  allotment  made  to  him  by  a  commiBaioner, 

imder  an  Inclosure  Act,  of  land,  oyer  whioh  the  defendants  had  a 
priyate  right  of  way  before  the  passing  of  the  Act,  but  which  way  was 
not  noticed  or  described  amongst  those  set  oat  by  the  commissioner 
appointed  for  executing  that  Act  (the  operation  of  whioh,  as  to  the 
powers  of  setting  out  or  stopping  up  roads,  was  left  to  the  general 
Inclosure  Act,  41  Qeo.  III.  c.  109),  t  may,  under  the  11th  section  of  the 
latter  statute,  justify  the  stopping  up  of  such  way,  without  any  direc- 
tions from  the  commissioner  for  that  purpose  in  the  award,  or  any  other 
road  being  set  out  or  appointed  in  lieu  of  it. 

The  plaintiff  declared  against  the  defendants  in  trespass,  for 
breaking  and  entering  a  piece  of  land,  described  by  metes, 
bounds,  and  abuttals,  and  treading  down  and  consuming  the 
grass  therein,  and  breaking  down  and  destroying  the  fences,  and 
converting  the  materials  thereof  to  their  own  use.  The  defen- 
dants pleaded,  first,  not  guilty ;  and  lastly,  in  substance,  a  right 
of  way  over  the  locus  in  quo  to  a  cottage,  then  in  their  occupa- 
tion. To  this  the  plaintiff  replied,  that  the  locus  in  quo  was  a 
part  of  certain  waste  lands,  which  were  directed  to  be  inclosed 
by  an  Act  of  Parliament,  made  and  passed  in  the  fifty-second 
year  of  the  reign  of  his  present  Majesty.  That  by  that  statute, 
a  commissioner  was  appointed  for  dividing,  allotting,  and  in- 
closing the  said  waste  lands,  subject  to  the  powers  and  provisions 
contained  in  the  general  Inclosure  Act  of  41  Geo.  III.,  c.  109. 
That  the  plaintiff  was  seized  in  his  demesne,  as  of  fee,  of  and  in 
a  certain  messuage,  and  by  reason  thereof  was  entitled  to 
common  of  pasture  upon  the  lands,  directed  by  the  former  act  to 
be  inclosed.  That  the  commissioner  did  by  an  award  duly  made, 
set  out  and  allot  to  him,  as  a  compensation  for  his  right  of 

t  Compare,  as  to  the  implied  ex-  to   the   general  Act   of    1845,  the 

tinction  by  statute  of  a  public  right  language  of  which  is  different.    See 

of  way,  Corporaticn  of  Yarmouth  y.  8  &  9  Vict.  c.  118,  s.  62.   It  seems  not 

Simmaiu  (1878)  10  Ch.  D.  518,  47  impossible,  however,  that  a  right  of 

L.  J.  Ch.  792. — ^F.  P.  way  oyer  lands  enclosed  under  some 

}  The  clauses  of  this  Act  are  only  of  the  older  Acts  may  still  depend 

incorporated  into  inclosure  Acts  prior  on  the  principle  of  this  case. — ^E.  C. 
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common,  certain  parcels  of  land,  of  one  of  which  the  locus  in  quo  whitb 
was  parcel,  which  allotment  he  *(the  plaintiff)  accepted,  and  was  bbevss. 
thereby  seized  thereof  in  his  demesne  as  of  fee.  That  the  [*2i] 
powers  and  provisions  contained  in  the  41  Geo.  III.,  for  setting 
out  and  apportioning  the  public  carriage  roads  and  highways 
over  the  lands  intended  to  be  allotted  and  inclosed,  and  to  set 
out  and  appoint  private  roads,  bridle-ways,  and  foot-ways,  over, 
through,  or  by  the  sides  of  the  allotments  were  not  varied  or 
altered  by  the  52  Geo.  III.,  and  that  the  commissioner  did,  in 
pursuance  of  the  41  Geo.  III.,  set  out  and  appoint  the  public 
carriage  roads  and  highways,  through,  and  over  the  lands  so  to 
be  allotted  and  inclosed,  and  did  also  set  out,  and  appoint  such 
private  roads,  bridle-ways,  and  foot-ways,  over,  through,  and  by 
the  sides  of  the  allotments,  made  in  pursuance  of  the  first  men- 
tioned act,  as  he  thought  requisite.  That  the  way  claimed  by 
the  defendants  over  the  locus  in  quo,  was  not  one  of  the  roads  or 
ways  set  out  by  the  commissioner :  By  reason  whereof,  and  by 
force  of  the  statute  of  the  41  Geo.  III.,  the  plaintiff  became 
entitled  to  stop  up  the  way,  and  the  defendants,  as  occupiers  of 
the  cottage,  ceased  to  be  entitled  to  use  the  same:  Wherefore  the 
plaintiff  erected  fences  on  the  locus  t/i  quo,  for  the  purpose  of 
stopping  up  the  way  there,  as  it  was  lawful  for  him  to  do  for  the 
cause  aforesaid. 

Rejoinder :  That  the  commissioner  did  not,  in  or  by  his  award, 
order  or  direct  the  way  to  be  stopped  up,  diverted  or  turned,  or 
give  any  orders  or  directions  touching  or  relating  to  the  same 
way : — Or  in  or  by  his  award  set  out,  or  appoint  any  other  way 
or  passage  to  or  from  the  cottage,  in  lieu  or  stead  of  the  way  in 
the  last  plea  mentioned. 

To  this  rejoinder  the  plaintiff  demurred,  and  assigned  for 
causes ;  that  it  was  double  in  this :  that  several  matters  were 
thereby  attempted  to  be  shewn  in  answer  to  the  replication,  to 
wit,  that  the  commissioner  did  not,  *in  or  by  his  award,  order  [  *25  ] 
or  direct  the  way,  in  the  last  plea,  to  be  stopped  up,  diverted,  or 
turned,  or  give  any  orders  or  directions,  touching,  concerning,  or 
relating  to  the  same  way.  And  also,  that  the  said  conmiissioner 
did  not,  in  or  by  his  award,  set  out,  or  appoint  any  other  way  or 
passage,  to  or  from  the  cottage,  in  lieu  or  stead  of  the  way  in  the 
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Writs      last  plea  mentioned.    Whereas,  one  of  those  matters  only  onght 
Bestss.      ^7  ^^  ^  ^^^®  ^'^^^  ^^  loriii  in  the  rejoinder.    And  that  the 

rejoinder  was  no  answer  to  the  plaintiff's  replication ;  and  that  it 

was  too  general,  multifarious,  and  uncertain. 
The  defendants  joined  in  demurrer. 

Copley,  Serjt.,  for  the  plaintiff,  submitted  that  the  rejoinder 
was  defective  in  substance,  as  it  contained  two  distinct  allega- 
tions, and  as  the  commissioner  had  awarded  the  land  in  question, 
and  set  out  and  described  the  public  and  private  roads,  in  pursu- 
ance of  the  stat.  41  Geo.  lU.,  c.  109,  s.  11, t  that  all  other  roads 
and  ways  were  ip9o  facto  extinguished,  and  that  the  replication 
was  therefore  supportable  and  good. 

Bestf  Serjt.,  contrh  : 

The  52  Geo.  IQ.,  which  was  passed  for  inclosing  waste  and 
common  lands  in  Erith,  in  the  county  of  Kent,  gave  no  powers 
[  *26  ]  to  the  commissioners,  as  to  setting  *out  or  stopping  up  roads, 
but  left  them  entirely  to  the  operation  of  the  general  Inclosure 
Act,  41  Geo.  m.,  c.  109.  If  the  11th  section  of  that  statute  be 
doubtful  in  its  terms,  it  becomes  necessary  to  examine  and  con- 
sider all  the  clauses  in  that  act,  relative  to  stopping  up  roads :  it 
will  then  appear  clear  that  the  plaintiff's  replication  cannot  be 
sustained :  if  it  could,  it  would  be  a  great  hardship  to  all  persons 
in  cases  like  the  present,  who  had  a  right  of  way,  and  where  no 
other  way  has  been  set  out  or  directed,  to  say,  that  the  old  one 
was  virtually  stopped  up,  because  the  conmiissioner  in  his  award 
had  set  out  certain  public  and  private  ways,  by  full  and  appro- 
priate lines  and  descriptions,  but  did  not  notice  or  give  any 

t  By  which  it  is  enacted,  *'that  either  side  thereof,  aa  far  as   the 

after  such  public  and  private  roads  crown  of  the  road,  and  all  roads, 

and  ways  shall  have  been  set  out  ways,  and  paths  over,  through,  and 

and  made,  as  are  appointed  by  the  upon  such  lands  and  grounds,  which 

commissioners,  to  be  set  out  by  the  shall  not  be  set  out  as  aforesaid, 

8th  and  10th  sections  of  that  Act,  shall  be  for  ever  stopped  up  and 

the  grass  and  herbage  arisingthereon,  extinguished,  and  shall  be  deemed 

shall  for  ever  belong  to,  and  be  the  and  taken  as  part  of  the  lands  and 

sole  right  of  the  proprietors  of  the  grounds  to  be  divided,  allotted,  and 

lands  and  grounds  which  shall  next  enclosed,  and  shall  be  divided,  al- 

adjoin  the  said  roads  and  ways  on  lotted,  and  enclosed  aoooidingly." 
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directions  aboat  the  way  in  question.  There  was  only  one  road  White 
to  the  defendant's  cottage,  which  had  been  stopped  up  without  RBByB& 
giving  them  any  notice ;  and  by  the  evident  construction  of  the 
statute,  the  commissioners  must  set  out  another  road  in  lieu  of 
the  old  one,  which  they  may  have  directed  to  have  been  stopped 
up,  and  such  road  must  be  stopped  up  by  the  act  of  the  com- 
missioners, and  not  by  the  parties  themselves.  The  plaintiff  in 
his  replication  has  admitted  the  existence  of  the  former  way,  and 
not  stated  that  any  other  has  been  substituted  in  lieu  thereof ; 
and  if  the  defendants  had  had  a  notice  of  a  new  road  having 
been  substituted,  they  would  have  been  entitled  to  appeal  to  the 
sessions;  but  here,  the  way  was  wholly  extinguished  without 
any  notice  having  been  given.  By  the  8th  section  of  the  41 
Geo.  m.,  "  the  commissioners  are  required  before  making  any 
allotments,  to  set  out  and  appoint  public  carriage  roads  and 
highways,  through,  and  over  the  lands  and  grounds  intended  to 
be  divided,  allotted,  and  inclosed,  and  to  divert,  turn,  and  stop 
up  any  of  the  roads  and  tracts,  upon  and  over  all  or  any  part  of 
the  said  lands  and  grounds,  as  he  or  they  shall  judge  necessary, 
80  as  such  roads  and  highways  shall  be  and  remain  thirty  feet 
wide  at  the  least ;  *and  so  as  the  same  shall  be  set  out  in  such  [  *27  ] 
directions,  as  shall  upon  the  whole  appear  to  them  most  commo- 
dious to  the  public ; ''  and  they  are  further  required  to  prepare 
a  map  thereof,  to  be  deposited  with  their  clerk,  and  as  soon  as 
may  be,  after  such  carriage  roads  shall  have  been  set  out,  and 
such  map  so  deposited,  to  give  notice  in  some  newspaper,  to  be 
named  in  such  bill,  and  appoint  a  meeting,  at  which,  if  any 
person  shall  object,  the  commissioners,  with  a  justice  of  the 
division,  shall  determine  the  matter ;  and  it  is  also  provided  by 
that  section,  that  if  the  commissioners,  by  any  bill,  shall  be 
empowered  to  stop  up  any  old  road,  it  shall  not  be  done  without 
the  order  of  two  justices,  and  which  shall  be  subject  to  appeal  to 
the  quarter  sessions.  By  the  10th  section,  "  the  commissioners 
are  required  to  set  out  and  appoint  such  private  roads,  bridle- ways, 
foot-ways,  ditches,  drains,  &c.  in,  over,  upon,  and  through,  or 
by  the  sides  of  the  allotments,  to  be  made  and  Bet  out  in  pursu 
ance  of  such  Act,  as  they  shall  think  requisite,  giving  such 
notice,  and  subject  to  such  examination  as  to  any  private  roads 
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White  or  paths,  as  are  above  required  in  the  case  of  public  roads." 
Beev£&  ^bis  latter  section,  therefore,  bears  the  same  construction  as  the 
former,  and  the  same  notice  is  required  in  the  cases  of  stopping 
up  of  private  as  well  as  public  roads.  If  a  person  has  a  private 
existing  way  to  a  house,  such  way  cannot  be  extinguished,  unless 
another  be  set  out,  fully  answering  the  purposes  of  such  way. 
A  way  can  only  be  extinguished  when  stopped  up  by  some 
affirmative  act,  or  order  of  the  commissioners ;  and  it  does  not 
appear  on  the  face  of  the  pleadings,  that  the  loctu  in  qvo  was 
stopped  up  by  the  direction  of  the  commissioner.  Although  the 
rejoinder  might  be  objected  to  for  duplicity,  yet,  if  either  of  the 
grounds  therein  stated  furnish  a  good  answer  to  the  replication, 
it  would  be  sufficient;  and  it  having  stated  that  the  com- 
[  *28  ]  missioner  had  not,  by  his  *award,  set  out  any  other  way  to  the 
cottage,  in  Ueu  of  the  old  one,  is  a  good  and  substantive  answer. 

Dallas,  J. : 

If  the  words  contained  in  the  11th  section  of  the  41  Geo.  III. 
are  clear  and  perspicuous,  they  must  be  strictly  followed :  there- 
fore the  only  question  will  be  on  the  construction  of  that  clause. 
But  if  those  words  bear  a  doubtful  signification,  I  perfectly  agree 
with  my  brother  Best,  that  he  might  have  recourse  to  argument, 
and  consider  the  construction  of  all  the  other  clauses  in  that 
statute  relative  to  the  stopping  up  of  roads.  It  is  necessary, 
therefore,  to  consider,  whether  any  such  doubt  can  arise.  The 
appointment  of  pubhc  and  private  roads  by  the  commissioners,  is 
separate  and  distinct.  The  8th  section  directs  in  what  manner 
notices  shall  be  given,  and  appoints  other  regulations,  which  are 
applicable  to  public  roads  only.  The  10th  section  applies  dis- 
tinctly to  the  appointment  of  private  roads,  and  directs  how  they 
shall  be  set  out.  My  brother  Best  has  contended,  that  the  road 
to  the  defendant's  cottage  having  existed,  it  was  not  sufficient  to 
stop  it  up  until  another  had  been  set  out  for  the  same  purposes, 
and  which  ought  to  have  been  done  before  the  old  one  could  be 
extinguished :  but  this  proposition  will  exceed  the  construction 
of  the  statute.  The  commissioners  are  nowhere  directed  to  set 
out  another  road  in  lieu  of  one  which  may  be  stopped  up,  but  it 
appears  to  be  quite  the  reverse ;  for  by  the  eleventh  section  it  is 
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enacted,  "  that  all  roada,  ways,  and  paths,  over,  through,  and       White 
upon  such  lands  and  grounds,  which  shall  not  be  set  out,      rekves. 
(although  such  roads  may  have  been  in  existence)  shall  be  for 
ever  stopped  up  and  extinguished.      If,  therefore,  the   com- 
missioner does  not  set  out  a  way,  it  must  of  necessity  be  ex- 
tinguished, and  the  statute  does  not  provide  for  his  appointing 
another  in  lieu  thereof.     It  was  unnecessary  for   the    com- 
missioner to  have  declared  in  his  award,  that  the  road   in 
question  *was  stopped  up,  for  the  statute  directs,  in  the  most       [  *29  ] 
positive  terms,  *'  that  all  roads  which  shall  not  be  set  out,  shall 
be  extinguished  for  ever." 

Pabk,  J. : 

I  am  of  the  same  opinion.  It  is  impossible  to  entertain  any 
doubt,  or  remain  unsatisfied,  when  the  clauses  in  the  statute  of 
the  41  Geo.  m.  have  been  considered.  Although  it  may  at  first 
eight  appear  a  hardship  on  the  defendants  to  be  deprived  of  the 
right  to  the  way  in  question,  still  such  cases  must  often  have 
occurred  before.  In  the  8th  and  9th  sections,  the  commissioners 
are  authorized  to  appoint  public  roads,  to  which  a  certain  degree 
of  publicity  is  given,  such  as  giving  notices,  and  appointing 
meetings  and  surveyors.  My  brother  Best  has  supposed  that 
the  same  notices  and  terms  contained  in  these  sections  may  be 
ongrafted  on  the  tenth  and  eleventh,  which  relate  to  private 
roads ;  but  the  very  terms  of  the  latter  negative  such  a  sup- 
position. He  has  also  insisted  that  the  commissioners  must  do 
something  affirmatively ;  but  as  by  the  eleventh  section,  *'  all 
roads  which  shall  not  be  set  out  afresh,  shall  be  for  ever  stopped 
up  and  extinguished,''  it  is  therefore  quite  clear  that  the  right  to 
such  roads  must  be  for  ever  determined. 

BUBBOUGH,  J. : 

The  only  question  in  this  case  turns  on  the  construction  of 
the  clauses  in  the  general  Inclosure  Act,  relative  to  the  setting  out 
and  appointing  roads  and  ways.  The  18  Geo.  III.  c.  78,  t  provides 
for  the  diverting  and  stopping  up  of  roads,  and  appointing  and 
setting  out  new  ones  in  their  stead.  The  enactments  contained 
t  Repealed,  5  &  6  Will.  IV.  c.  50,  a.  1. 
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White  in  that  statate  are  against  the  conBtruetion  contended  for  by  my 
RBSYB0.  brother  Best  in  the  present  case,  and  the  Legislature  had  that 
Act  before  them,  and  folly  contemplated  it  before  the  passing  of 
the  Act  in  question.  This  Act  has  provided  for  the  appointing, 
[  'SO  ]  *diverting,  and  stopping  up  both  of  public  and  private  roads, 
and  has  enacted,  *'  that  all  roads  which  should  not  be  set  out, 
should  be  extinguished."  The  Legislature,  therefore,  could  not 
contemplate  the  construction  which  my  brother  Best  has  put  on 
this  statute,  the  most  operative  words  of  which  are,  *'  that  the 
commissioners  may  stop  up  roads  for  ever,  which  shall  not  be 
set  out,"  which  clearly  shew  that  no  affirmative  act  of  the  com- 
missioners is  necessary  for  that  purpose. 

Judgment  for  the  plaintiff. 


1818.  LOWDEN  AND  Another  v.  HIERONS. 

(2  Moore,  102—1 14.) 

[  102  ]  By  a  grant  of  22  Car.  U.  to  the  Earl  of  Bedford,  of  a  liberty  to  hold 

a  market  in  Corent  Garden,  and  to  receiye  the  accustomed  dues  and 
tolls,  &c.  to  such  market  belonging,  but  to  which  grant  no  specific  tolls 
were  annexed.  It  seems  that  no  tolls  can  be  claimed,  although  such 
market  be  regulated  as  to  tolls,  &c.  by  a  subsequent  statate ;  and  the 
jury  having  given  a  verdict  on  evidence,  which  did  not  shew  that  any 
uniform  tolls  had  been  paid  or  collected,  but  that  the  defendant  merely 
offered  to  pay  a  certain  sum :  The  Court  granted  a  new  trial,  principally 
for  another  jury  to  say,  whether,  subsequent  to  the  original  charter, 
they  could  presume  a  new  grant  from  the  Crown  containing  a  specific 
right  to  tolls. 

This  was  an  action  of  assumpsit,  brought  by  the  plaintiffs,  as 
lessees  of  Covent  Garden  Market  under  the  Duke  of  Bedford, 
to  recover  certain  tolls,  which  they  claimed  to  be  due  to  them, 
from  the  defendant,  a  market  gardener,  for  his  bringing  to  that 
market,  and  exposing  to  sale  therein,  certain  vegetables  which 
had  been  grown  by  him.  The  first,  second,  third,  and  fourth 
counts  of  the  declaration  stated  the  defendant  to  be  indebted  for 
the  use  and  occupation  of  certain  stands  or  places  for  exposing 
fruits,  vegetables,  flowers,  roots,  and  herbs  for  sale  in  Covent 
Garden  Market.  The  fifth  and  sixth  counts  were  for  divers 
reasonable  tolls,  due,  and  of  right  payable,  by  and  from  the 
defendant  to  the  plaintiffs,  as  farmers,  tenants,  and  occupiers  of 
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the  said  market,  and  of  the  dues,  duties,  tolls,  and  privileges  Lowdbn 
thereto  belonging;  to  these  were  added  the  common  money  HiraoNs. 
counts,  and  the  defendant  pleaded  the  general  issue : 

At  the  trial  of  the  cause  before  Park,  J.  at  Westminister,  at 
the  sittings  after  this  last  Term,  it  appeared  that  the  lease  of  the 
tolls  of  the  market,  under  which  the  plaintiffs  derived  their  title, 
was  by  deed,  and  purported  to  be  executed  on  the  28rd  of  June, 
1814,  for  the  term  of  one  year,  at  an  annual  rent  of  2,9002. 
Annexed  to  this  lease  was  a  schedule  of  the  tolls  payable  in  the 
market,  by  which,  as  well  as  by  uniform  custom  and  usage,  the 
plaintiffs  contended  they  were  empowered  to  ^demand  Id.  per  [  *103  ] 
sack  for  beans,  and  Id.  per  sack  for  peas.  It  was  proved  that 
the  tolls  had  varied  considerably  in  amount,  and  that  the  rent 
paid  by  the  lessees  had  fluctuated  in  proportion,  and  there  ap- 
peared to  be  no  uniform  usage  to  regulate  the  tolls,  but  the 
plaintiffs  relied  on  the  68  Geo.  UI.  c.  71,  s.  5,f  which  was  passed 
to  remove  nuisances,  and  to  regulate  the  market.  On  the  part 
of  the  defendant  a  number  of  documents  were  produced,  to  shew 
that  Covent  Garden  was  a  market  of  recent  origin,  and  that  no 
grant  of  tolls  was  annexed  to  the  original  grant  of  that  market 
to  the  ancestors  of  the  Duke  of  Bedford.  In  the  sixth  year  of 
the  reign  of  Edward  YI.  there  was  a  grant  to  John,  Earl  of 
Bedford,  of  all  the  lands  of  Covent  Garden,  together  with  all 
rents,  franchises,  liberties,  and  privileges,  &c.  which  had  been 
theretofore  enjoyed,  paying  an  annual  rent  to  the  Crown  of 
51.  6a.  6d.  In  the  third  year  of  the  reign  of  Elizabeth,  was  a 
bargain  and  sale  from  Francis  Earl  of  Bedford,  to  Sir  William 

t  By  wHch  it  is  enacted,  <*  Tliat  said  market,  or  which  is  or  are  pay- 
it  shall  and  may  be  lawful  for  the  able  for  or  in  respect  of  the  same; 
owner  or  owners  of  the  said  market,  and  that  no  toll  or  tolls  shall  be 
for  the  time  being,  and  his  and  their  payable  by  any  person  or  persons 
lessee  or  lessees,  tenant  or  tenants  who  shall  buy  any  fruits,  flowers, 
thereof,  to  demand  and  take,  or  vegetables,  roots,  or  herbs,  'vtithin 
cause  to  be  demanded  and  taken,  of  the  said  market,  for  or  in  respect  of 
and  from  all  and  every  person  and  any  such  fruits,  flowers,  vegetables, 
l)er8ons  who  shall  place,  pitch,  or  roots,  or  herbs,  so  by  him,  her,  or 
expose  for  sale,  or  sell  within  any  them  bought  within  the  said  market, 
part  of  the  said  market,  any  fruits,  unless  the  same  shall  be  by  him  or 
flowers,  vegetables,  roots,  or  herbs,  them  again  placed,  pitched,  or  ex- 
aU  such  toll  and  tolls  as  is  or  are  posed  for  sale,  or  sold  within  the 
usually  taken  or  collected  within  the  said  market.** 
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LowBEN  Cecil,  Ent.  of  a  piece  of  pastare  ground,  parcel  of  the  great 
HiKBOKP.  pastare  called,  The  Govent  Garden.  In  the  tenth  year  of 
[  •lOi  ]  Elizabeth,  there  was  a  grant  by  her  *to  the  said  Sir  William 
Cecil,  of  the  reversion  of  parcel  of  the  lands  and  pastures  called 
The  Covent  Garden,  in  the  parish  of  St.  Martin-in-the-Fields. 
There  was  another  grant  by  the  eleventh  of  Charles  I.,  to 
Francis,  Earl  of  Bedford,  of  a  licence  for  him  to  build  houses 
on  The  Covent  Garden  and  Long  Acre.  The  principal  document 
produced,  and  which  bore  most  materially  on  the  case,  was  a 
charter  or  grant  from  the  Crown  in  the  twenty-second  of 
Charles  II.,  to  William,  Earl  of  Bedford;  that  he,  his  heirs, 
and  assigns,  thereafter,  and  for  ever,  should  have,  hold,  and 
keep  one  market  within  the  parish  of  St.  Paul,  Covent  Garden, 
in  the  county  of  Middlesex,  in  a  certain  place  there,  commonly 
called  The  Piazza,  on  every  day  in  every  week,  by  the  year, 
except  Sunday  and  Christmas  Day,  for  the  buying  and  selling 
of  all  manner  of  fruits,  flowers,  roots,  and  herbs  whatsoever : 
and  by  all  those  days,  to  continue  for  ever,  together  with  all 
liberties  and  fees,  customs,  tolls,  tributes,  stallages,  piccages, 
and  all  other  profits,  advantages,  and  emoluments  whatsoever, 
to  such  market  in  anywise  howsoever  belonging,  appertaining, 
arising,  or  issuing,  or  with  the  same  usually  had  or  enjoyed ; 
to  have,  hold,  and  enjoy  the  aforesaid  market,  and  all  and 
singular  other  the  premises  above  granted  to  William,  Earl  of 
Bedford,  his  heirs  and  assigns  for  ever.  The  original  words 
in  this  charter  were,  **  tolnetis  et  hujusmodi  mercaturs  aliqua- 
tinus  spectantibus."  It  appeared  that  the  defendant  had  offered 
to  pay  U.  for .  every  waggon,  and  4d.  for  every  cart  which  he 
brought  loaded  to  the  market ;  but  he  had  pleaded  no  tender  of 
the  sum  of  Sd.,  which  was  part  of  the  demand  claimed  in  respect 
of  two  cart  loads  of  peas.  The  question  in  dispute  between  the 
parties  was  for  the  sum  of  8«.  lOd.,  being  the  aggregate  of  the 
tolls  claimed  for  thirty  sacks  of  beans,  and  fourteen  sacks  of 
peas,  being  at  the  rate  of  Id.  per  sack. 
[  105  ]  For  the  defendant  it  was  contended,  that  the  action  could  not  be 

maintained,  as  there  was  no  legal  foundation  for  the  plaintiffs  to 
establish  their  right  to  toll.  That  Covent  Garden  was  in  its  origin 
a  free  market,  and  that  the  words  in  the  charter  of  Charles  II. 
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could  not  create  or  give  a  right  to  take  tolls,  as  it  did  not  appear  Lowdkn 
that  any  specific  tolls  were  annexed  to  or  granted  by  that  charter;  hibbokb. 
that  in  fact,  therefore,  Govent  Garden  was  a  market  of  modern 
origin,  and  that  the  statute  of  the  68  Geo.  III.  c.  71,  was  merely 
an  Act  of  regulation,  and  merely  transferred  the  payment  of 
the  tolls  to  the  seller,  which  were  due  at  common  law  from 
the  buyer. 

For  the  plaintiffs  it  was  submitted,  that  the  grant  of  Charles 
II.  must  be  taken  to  mean  a  grant  of  such  tolls  as  are  paid  in 
markets  of  this  sort  or  description. 

The  learned  Judge  considered  the  defendant  must  have  a 
verdict  against  him  for  the  tolls  of  the  two  cart  loads  of  peas,  as 
he  had  neglected  to  plead  a  tender ;  and  was  inclined  to  think 
that  no  toll  could  be  demanded  under  the  charter,  whatever 
might  be  the  construction  of  the  Act  of  Parliament. 

The  jury  accordingly  found  a  verdict  for  the  plaintiffs  for  8d. 
on  the  fifth  and  sixth  counts  of  the  declaration,  for  two  cart 
loads  of  peas,  with  liberty  for  the  defendant  to  move  to  enter 
a  nonsuit  on  the  point  of  law,  whether  the  plaintiffs  had  a 
right  to  take  tolls  as  tenants  of  the  market ;  at  the  same  time 
expressly  negativing  the  claim  of  the  plaintiffis  for  one  penny 
per  sack. 

Lens,  Serjt.  on  the  first  day  of  this  Term,  had  accordingly 
obtained  a  rule  nisi,  that  this  verdict  should  be  set  aside  and  a 
nonsuit  entered.  He  founded  his  motion  on  three  grounds: 
First,  that  no  tolls  were  given  by  the  grant  of  22  Gar.  IL  nor 
was  the  amount  of  such  tolls  specified  in  that  grant ;  secondly, 
that  no  evidence  was  ^adduced  at  the  trial,  to  shew  that  any  [  *106  ] 
certain  tolls  had  ever  been  paid ;  and  thirdly,  that  the  evidence 
of  payment  was  by  the  seller  and  not  the  buyer,  and  therefore 
did  not  come  within  the  statute  58  Geo.  in.  c.  71.  He  relied 
principally  on  the  first  and  second  objections. 

Best,  Serjt.  now  shewed  cause,  and  contended  that  if  this 
rule  were  made  absolute,  Govent  Garden  would  become  a  free 
market,  notwithstanding  the  grant  and  the  provisions  contained 
in  the  statute  of  the  68  Geo.  HI.    The  verdict  of  the  jury  was 
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LowBKv  conclasive  to  shew  that  4d.  might  be  demanded  for  each  cart, 
Hinozre.  and  the  defendant  himself  has  admitted  that  this  som  was 
generally  paid.  The  question  then  is,  whether  the  plaintifb  are 
deprived  of  their  right  to  tolls  by  the  defect  in  the  grant,  if  any 
sach  defect  existed.  The  grant  of  tolls  must  be  taken  to  mean 
a  grant  of  such  tolls  as  are  usually  paid  in  markets  of  this  de- 
scription, and  it  has  been  so  translated  in  the  statute.  By  the 
preamble  thereto,  it  is  also  clear  that  the  legislature  intended 
that  the  like  market,  should  be  construed  to  apply  to  any  other 
markets  in  the  neighbourhood  of  a  similar  description.  By  that 
preamble  the  Legislature  not  only  intended  to  regulate  Covent 
Garden  Market,  but  thereby  acknowledged  the  existence  of  a 
right  to  take  tolls. 

There  are  two  modes  of  ascertaining  the  actual  tolls  payable : 
the  one,  by  what  tolls  are  paid  in  other  neighbouring  markets,  and 
the  other  by  what  has  been  paid  since  the  grant  in  this  particular 
market.  It  has  been  even  proved,  by  the  parol  evidence  adduced 
by  the  defendant,  that  4d.  for  each  cart  load  was  the  toll  paid 
within  the  memory  of  the  witnesses  examined  at  the  trial.  The 
jury  therefore  having  so  found,  it  is  impossible  to  overturn  or 
narrow  their  verdict.    The  5th  section  of  the  58  Geo.  III.  points 

[  'lO?  ]  out  from  whom  tolls  may  be  taken  *or  demanded,  within  the 
market ;  the  6th  section  the  mode  of  recovering  such  tolls ;  and 
by  theTth  section,  the  remedy  in  casesof  non-payment  is  expressed. 
The  statute,  therefore,  takes  it  out  of  the  grant,  and  if  such 
grant  were  void,  the  Legislature  has  excepted  this  market  out  of 
the  general  rule.  The  law,  as  laid  down  in  2  Instit.  220,  that 
''  if  the  King  grant  to  a  man  a  fair  or  market,  and  grant  no  toll, 
the  patentee  shall  have  no  toll,  for  toll  being  a  matter  of  private 
for  the  benefit  of  the  lord,  is  not  incident  to  a  fair  or  market  so 
granted,  without  a  special  grant,"  is  applicable  only  to  cases 
where  no  toll  is  granted ;  and  if  nothing  be  said  of  tolls  in  a 
grant,  they  cannot  be  claimed,  because  they  are  not  incident  to 
a  market.  If  piccage,  stallage,  and  profits  of  piepoudre  be  not 
mentioned  in  a  grant,  it  will  be  deemed  that  the  grantee  would 
be  satisfied  with  these  privileges  alone.  There  is  no  case  where 
tolls  have  been  inserted  in  a  grant,  where  the  grantee  has  not 
been  entitled  to  them.     In  the  case  of   The  Corporation  oj 
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Mmdenheadf  Modntaoue,  Cb.  J.  dissented  from  the  rest  of  the  Lowdbh 
Court;  but  the  other  three  Judges  considered  the  tolls  were  hisbokb. 
well  granted,  although  the  particular  sums  payable  in  respect 
thereof  were  not  specially  expressed.  The  grant  there  was 
similar  to  the  present,  viz.  ''Quod  ipsi  haberent  mercatum 
eimul  cum  tolneto,  et  ad  hujusmodi  mercatum  accedentibus 
emergentibus  sive  contingentibus."  He  referred  to  the  judg- 
ment of  MouNTAGUB,  Ch.  J.  in  that  case,  to  shew  that  it  was  a 
new  market,  and  that  his  reasoning  was  at  variance  with  the 
first  principles  of  law,  and  that  if  such  tolls  were  not  restricted 
by  particular  words,  they  must  be  reasonable.  In  the  case  of  a 
light-house,  the  King  has  a  right  to  grant  reasonable  tolls,  and 
in  the  2d  *Instit.  222,  Lord  Coke  says,  ''  what  are  to  be  deemed  [  *108  ] 
reasonable  tolls  must  be  decided  by  judges  of  the  law."  Moun- 
TAGUE,  Ch.  J.  was  misled  by  the  case  of  Heddy  v.  WJieelhausel 
which  is  distinguishable,  as  the  word  tolnetum  was  not  inserted 
in  that  grant,  but  it  was  merely  a  grant  of  a  fair,  with  free 
customs  and  Uberties  thereto  belonging.  The  distinction  there- 
fore must  be  drawn  when  no  tolls  are  specified  in  the  grant,  but 
if  tolls  be  therein  mentioned,  the  grantee  is  entitled  to  them,  if 
reasonable. 

(Park,  J. :  The  case  in  Croke  is  in  point,  but  destroys  the 
argument  respecting  the  translation  of  the  word  hujusmodi.) 

That  case  did  not  extend  to  tolls,  but  merely  to  liberties,  and 
free  customs.  As  tolls,  therefore,  were  not  incidental,  the  word 
hujusmodi  could  only  apply  to  the  liberties  and  customs  of  that 
fair  or  market. 

(Fabk,  J.  referred  to  the  case  of  HoUoway  v.  Smiihy%  to  shew 
that  toll  was  not  incident  of  common  right  to  a  fair.  That  it 
would  not  pass  under  general  words  in  the  grant  of  a  new  fair, 
nor  would  custom  extend  to  support  a  toll  in  such  a  fair.) 

There  are  many  cases  where  tolls  have  not  been  introduced  in 
the  grant,  but  the  only  adjudication  on  a  grant  similar  to  the 

t  Palmer,  76.  %  Cro.  Eliz.  658,  691.  §  2  Strange,  1171. 
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LowDEK  present  is,  in  the  case  in  Palmer.  The  case  of  Holcroft  v.  Heel,f 
HIBBOH&  merely  decided  that  the  undisturbed  possession  of  a  market  by  a 
defendant  for  twenty-three  years,  was  a  clear  bar  to  the  plaintiff's 
right  of  action.  In  Osbiiston  v.  Jame8,l  where  an  objection  was 
raised  that  as  no  toll  was  granted,  it  could  not  become  due,  either 
as  appendant  or  appurtenant :  the  Court  would  take  no  notice  of 
it,  unless  it  were  pleaded  to  have  been  immemorial,  and  the 
judgment  was  given  for  the  plaintiff ;  but  that  case  is  wholly 
I  *109  ]  distinct  from  the  ^present.  No  subsequent  cases  have  infringed 
on  the  decision  in  Palmer;  neither  does  the  2nd  Instit.  220 
apply,  as  that  only  supposes  a  case,  where  no  tolls  have  been 
granted.  The  Court  had  merely  to  see  what  tolls  were  reason- 
able, but  in  this  case  the  Legislature  have  granted  tolls  by 
statute  to  the  owner  or  lessee  of  the  market ;  and,  unless  4d, 
per  cart  be  considered  an  unreasonable  toll,  the  rule  must  be 
discharged. 

Boaanquety  Serjt.  who  was  with  Best^  Serjt.,  insisted  that  aa 
the  rights  of  demanding  toll  had  been  enjoyed  by  the  owners  or 
lessees  of  the  market  for  one  hundred  and  fifty  years  past,  and 
had  since  been  regulated  by  the  Legislature,  the  only  question 
was,  whether  these  tolls  were  not  to  be  enjoyed  in  future,  aa 
they  had  been  heretofore.  At  all  events,  the  verdict  of  the  jury 
had  fully  established  to  what  tolls  the  plaintiffs  were  entitled. 
Govent  Garden,  before  the  grant  of  Car.  n.  was  a  free  market, 
and  the  objections  which  have  been  raised  to  the  plaintiffs'  right 
to  recover,  are,  first,  that  there  is  no  grant  of  specific  tolls  in 
this  charter ;  secondly,  that  they  are  qualified  or  restricted  to 
such  as  are  usually  appertaining  to  the  market,  and  if  it  were  a 
new  market,  no  tolls  could  be  payable.  It  is  quite  unnecessary 
that  the  grant  should  specifically  set  forth  the  precise  sums 
payable  in  respect  of  toll,  and  the  mode  of  taking  such  toll  is 
wholly  unobjectionable.  The  statute  of  58  Geo.  III.  has  set 
forth  the  charter  in  the  preamble ;  and  the  only  authentic  trans- 
lation is  to  be  there  found,  viz.  "  Together  with  all  liberties,  free 
customs,  tolls,  stallage,  piccage,  and  all  other  profits,  advantages, 
and  emoluments  whatsoever,  to  the  like  market,  in  any  wise 

t  1  Bo8.  &  P.  400.  i  2  Lutw.  1377. 
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belonging  or  appertaining/'   NvUum  simile  est  idem.    It  has  been      Lowdeit 
contended,  that  this  was  never  a  market  before  the  grant,  *and     hiebobs. 
that  it  can  therefore  refer  to  no  antecedent  one ;  but  if  tolls  had      [  •no  ] 
been  before  enjoyed,  there  can  be  no  doubt  but  by  the  terms  of 
the  68  Geo.  IIL  the  plaintiffs  were  entitled  to  all  such  tolls  as 
are  usually  taken  in  markets  of  this  description.    The  meaning 
of  the  word  hujusmxxii  in  the  Dictionary  of  Forcellinus  is  defined 
to  be  hujus  generis; — similis; — fuse  atque  httjusm^di,  sum  midta 
passa.     Therefore  the  word  hujusmodi  can  apply  only  to  markets 
of  a  similar  description.    The  preamble  of  the  statute  contains 
all  the  material  parts  of  the  grant.    A  question  might  arise  as 
4o  piccage  and  stallage,  but  not  as  to  tolls,  for  nothing  but  the 
tolls  are  regulated  by  the  statute.   And  in  section  7,  it  is  enacted. 
That  nothing  in  the  Act  shall  prevent  the  owners  or  their  lessees 
from  suing  for  or  in  respect  of  the  tolls  for  fruits,  &c.  which 
shall  be  exposed  for  sale  within  the  market ;  and  by  the  8th 
flection  it  is  enacted.  That  nothing  in  this  Act  shall  affect  the 
right  or  title  of  the  Duke  of  Bedford  to  stallage,  piccage,  or  any 
other  liberties,  except  the  tolls  to  the  said  market  belonging : 
This  section,  therefore,  clearly  shews,  that  the  Duke  of  Bedford 
is  entitled  to  take  toll.   If  even  the  words  in  the  charter  admitted 
of  a  doubtful  construction,  by  which  toll  could  be  granted,  still 
the  usage  of  one  hundred  and  fifty  years  was  sufficient  to  establish 
the  custom ;  and  although  tolls  have  deviated  since  the  grant, 
yet  they  might  be  recovered.    He  referred  to  2nd  Institute,  282, 
where  Lord  Coke,  in  commenting  on  the  Statute  of  Glocester, 
says,  ''  Where  any  claimed  before  the  justices  in  eyre  any  fran- 
chises by  an  ancient  charter,  though  it  had  express  words  for 
the  franchises  claimed,  or  if  the  words  were  general,  and  a  con- 
tinual possession  pleaded  of  the  franchises  claimed,  or  if  the 
claim  was  by  old  and  obscure  words,  and  the  party  in  pleading 
expounding  them  to  the  Court,  and  averring  continual  ^possession,      [  •iii  ] 
according  to  that  exposition,  the  entry  was  ever  inquiratur  super 
possessionem  et  usum,  &c.  which  I  have  observed  in  divers  records 
of  those  eyres,  agreeable  to  that  old  rule,  opHmus  interpres  rerum 
iisus.'*     As  to  the  construction  of  the  charter.  Lord   Ellbn- 
BOBouoH,  in  the  case  of  Rex  v.  The  Mayor  and  Citizens  of  Chester,^ 

t  1  M.  &  S.  101. 
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LowDKN  said,  *'  That  in  the  time  of  Lord  Eenyon,  there  was  a  case,  where 
HijcBONs.  ft^  usage  had  prevailed  ahnost  against  the  words  of  the  charter ; 
but  that  the  Court  would  not  interfere  against  a  long  continued 
usage  upon  the  words  of  a  charter  which  were  in  any  degree 
doubtful."  If  therefore  tolls  have  been  so  long  paid,  and  as  no 
authority  has  been  cited  for  the  specific  sums  to  be  stated  in  the 
grant,  the  plaintiffs  are  clearly  entitled  to  recover.  Even  had 
tolls  been  omitted  in  the  original  grant ;  yet,  if  in  its  terms  it 
contained  a  quid  pro  quo,  and  tolls  were  afterwards  taken,  such 
usage  would  be  sufficient  to  establish  the  right,  notwithstanding 
the  provisions  in  the  statute.  If  the  King  grant  a  market  on 
lands  in  his  own  possession,  and  no  toll  be  specified,  it  is  then  a 
free  market ;  because  the  subjects  take  it  from  the  King  with  no 
other  benefits  or  advantages  than  he  is  pleased  to  grant ;  but 
the  land  on  which  this  market  stands,  was,  originally,  in  the 
possession  of  the  Earl  of  Bedford,  and  such  grant  being  beneficial 
to  the  subjects,  is  a  sufficient  reason  why  toll  should  have  been 
given.  All  the  former  cases  shew  that  tolls  have  been  granted 
in  a  manner  similar  to  the  present ;  and  if  these  tolls  be  not 
payable,  no  corporation  in  future  can  have  a  right  to  demand 
them. 

(Dallas,  J.  mentioned  the  case  of  the  Corporation  of  Hull  v. 
Homer  A) 

I  •112  ]  LenSf  Serjt.  in  support  of  the  rule,  observed,  that  *the  only 

right  of  the  plaintiffs,  to  demand  toll,  was  derived  from  the 
charter  of  Car.  II.,  and  that  the  statute  53  Geo.  III.  was  entirely 
out  of  the  question.  As  no  amount  of  the  tolls  to  be  taken  was 
specified  in  the  charter,  the  plaintiffs  could  establish  no  right  to 
demand  them.  The  sum  of  4td.  has  not  been  always  taken  for 
one  cart,  and  it  has  been  contended,  that  the  defendant,  having 
offered  to  pay  that  sum,  was  thereby  prevented  from  refusing  it ; 
but  he  has  proved  that  no  uniform  payments  have  been  made, 
and  as  the  sums  for  the  tolls  varied,  it  was  incumbent  on  the 
plaintiffs  to  have  shewn  that  one  sum  had  been  constantly  taken 
for  toll ;  for  if  a  right  to  demand  toll  had  once  attached,  such 

t  Cowper,  102. 
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earn  could  not  be  varied,  however  reasonable  it  might  be,  and  Lowdsn 
its  reasonableness  should  be  fixed,  in  the  first  instance,  and  ever  hiebonb. 
after  continue  specific  and  unvaried.  This  not  having  been  the 
case,  the  right  of  the  plaintiffs  is  determined.  The  statute  can- 
not apply,  because  it  has  been  proved  that  the  payments  have 
been  made  by  the  seller,  and  not  the  buyer.  Although  the  word 
Juijusmodi  has  been  contended  to  have  been  authentically  trans- 
lated in  the  statute;  still,  if  the  original  charter  can  be  resorted 
to,  the  construction  of  this  word  by  the  legislature  cannot  be 
conclusive.  The  literal  translation  of  this  word  is  of  the  like  t  or 
*'  di  qwesta  guisa"  which  is  of  the  same  signification.  In  Jeakes's 
translation  of  the  Charters  of  the  Cinque  Ports  and  Free  Customs, 
the  word '  such,'  when  applied  to  a  market,  can  only  have  reference 
to  the  market  before  described.  This  is  not  a  market  for  the 
sale  of  every  article,  but  for  the  sale  of  fruits,  flowers,  vegetables, 
roots,  or  herbs,  and  as  the  tolls  can  only  be  taken  for  such  fruits, 
&c.  so  hujvsmodi  can  only  be  construed  to  apply  to  the  Uke  or 
same  market.  The  words  in  the  6th  section  of  the  statute,  of 
all  such  tolls  as  are  usually  taken  in  the  market,  could  not  avail 
*the  plaintiffs,  because  no  precise  tolls  had  been  before  taken.  [  *l^^  ] 
He  cited  2  Instit.  220  and  221,  and  observed,  that  in  Heddy  v. 
Wheelhou8e,l  all  the  Justices  agreed,  that  toll  was  not  a  common 
right,  incident  to  a  fair,  and  that  no  one  should  have  toll  in  a 
fair,  if  he  had  it  not  by  grant  or  prescription,  and  that  the  tolls 
must  also  be  specified  in  the  grant,  or  a  quid  pro  quo  be  therein 
stated.  The  presumption  of  a  grant  for  such  tolls  is  not  sufficient, 
but  the  conclusion  to  be  drawn  is,  that  such  grant  was  made 
without  any  consideration.  The  statute  therefore,  being  merely 
a  private  Act,  and  the  verdict  of  the  jury  founded  on  the  de- 
fendants having  offered  the  sum  of  4(2.  per  cart,  such  verdict 
cannot  be  conclusive,  as  the  plaintiffs  had  clearly  no  ground  of 
action. 

Dallas,  J. : 
The  specific  sums  to  be  demanded  for  tolls  are  not  expressed 

t  Sic,    The  Italiaa  words  are  ap-      of  which  the  English  edition  was 
parently  from  the  original  edition  of     published  only  in  1828.-;- F.  P. 
Pacdolati  and  Foroellini's  lexicon,         X  Moore,  474. 
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LowDxv  in  the  charter.  The  toIlB,  therefore,  which  have  been  received, 
HxsBOKB.  Bubsequent  to  the  grant,  are  merely  presumptive,  neither  have 
they  been  uniform.  The  jury  should  have  given  their  verdict 
according  to  the  invariable  or  uniform  custom.  The  Judge  could 
alone  decide  whether  such  tolls  were  or  were  not  reasonable.  In 
this  case,  there  is  no  decision  of  this  sort,  and  no  certain  toll  has 
been  uniformly  paid  within  the  memory  of  any  of  the  witnesses 
who  were  examined ;  I  therefore  think,  that  under  the  circum- 
stances, there  should  be  a  new  trial,  and  that  the  plaintiffs  are 
entitled  to  recover  only  such  tolls  as  have  uniformly  been  col- 
lected ;  and  as  on  the  second  trial  it  may  be  fully  taken  into 
consideration,  whether,  subsequently  to  the  original  charter  a 
new  grant  from  the  Crown  may  be  presumed,  I  am  of  opinion 
that  the  rule  should  be  made  absolute  for  setting  aside  this 
verdict,  on  the  Court's  granting  a  new  trial. 

1 11*  ]  Park,  J.  concurred. 

BUBROUOH,  J.: 

The  uniformity  in  the  payment  of  certain  specific  tolls  has  not 
been  proved  according  to  the  facts  contained  in  this  case.  No 
evidence  has  been  adduced  to  prove  the  payment  of  any  certain 
tolls,  neither  was  there  any  evidence  to  shew  when  the  payment 
of  the  first  toll,  subsequent  to  the  charter,  was  made,  nor  the 
amount  which  was  then  demanded. 

Rule  absolute  to  set  aside  the  verdict  for  8d.,  on  a 
new  trial  being  had. 
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GODSON,  Gent.  One,  &c.  v.  Sir  WILLIAM  isis. 

SMITH,   Bart.,   and  Others. 

(2  Moore,  157—163.) 


I^h.  11. 

[167] 


In  an  action  of  (uaumpsit  improperly  brought  against  an  administra- 
trix, she  pleaded  in  abatement  that  others  were  jointly  liable,  which 
fihe  failed  to  prove,  in  consequence  of  which  the  plaintiff  recovered  a 
verdict  with  1^.  damages :  Held,  that  such  verdict  did  not  amount  to 
satisfaction,  so  as  to  bar  the  plaintiff  from  recovering  against  the  other 
contractors. 

This  was  an  action  of  assumpsit,  brought  by  the  plaintiff,  as 
an  attorney,  to  recover  the  amount  of  his  charges  for  the  pre- 
paring, framing,  presenting,  and  prosecuting  petitions  and  bills 
to  Parliament,  and  conducting  an  opposition  therein.  The 
defendants  pleaded,  first,  non  assumpsit;  secondly,  non  assumpsit 
infra  sex  annos ;  and,  thirdly,  judgment  recovered  against  one 
Sarah  Good. 

At  the  trial  of  the  cause  before  Park,  J.,  at  the  sittings  at 
Westminster,  in  the  last  Term,  on  the  examination  of  the  plain- 
tiff's son,  a  verdict  was  found  for  the  plaintiff,  damages,  2,0002., 
subject  to  the  determination  of  an  arbitrator,  who  made  the 
following  award,  which  set  out  these  facts.  About  two  years 
ago,  the  plaintiff  brought  an  action  in  this  Court,!  against  one 
Sarah  Good,  as  administratrix  of  one  Samuel  Good,  deceased, 
ior  the  very  same  causes  of  action  as  are  set  forth  in  his  declara- 
tion in  this  suit.  Sarah  Good  pleaded  in  abatement,  that  her 
intestate  made  the  promises  and  undertakings,  if  at  all,  jointly, 
with  the  present  defendant.  Sir  William  Smith,  and  sixteen 
others.  This  *was  denied  by  the  plaintiff  in  his  replication,  and  [  *168  ] 
issue  was  joined  thereupon.  At  the  trial  of  the  cause,  the  same 
evidence  which  proved  the  promises  to  have  been  made  by  the 
intestate  jointly,  with  the  seventeen  named,  proved,  also,  that 
they  were  made  jointly  with  nearly  forty  persons  besides.  The 
jury  found  a  verdict  with  Is,  damages  for  the  plaintiff,  being 
directed  by  the  learned  judge  who  tried  the  cause  that  they  must 
find  for  the  plaintiff,  as  the  defendant  had  failed  to  prove  her 
plea ;  but  that  nominal  damages  only  could  be  given,  inasmuch 

t  See  6  Taunt.  587 ;  2  Marsh.  299. 
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QoDBON  as  the  administratrix  was  not  liable  at  all ;  bat  the  right  of  action 
BifiTB.  survived  against  the  other  contractors.  That  that  verdict  waa 
given  before  the  commencement  of  the  present  suit.  That  the 
plaintiff  taxed  his  costs,  and  entered  up  satisfaction  on  the 
record.  He  then  awarded,  that  if  these  proceedings  were  in  law 
a  bar  to  the  present  action,  on  the  general  issue,  the  verdict 
should  be  for  the  defendants ;  if  not,  that  it  should  stand  for 
the  plaintiff ;  but  that  the  damages  should  be  reduced  to  460Z. ; 
and  that  in  either  case  the  parties  should  pay  their  own  costs. 

As  by  this  award  a  point  of  law  was  raised  for  the  opinion  of 
the  Court,  what  damages  were  to  be  recovered : 

LenSf  Serjt.  on  a  former  day  in  this  Term,  had  obtained  a 
rule  nisif  that  the  verdict  found  for  the  plaintiff  should  be  entered 
for  4602.,  and, 

Best,  Serjt.  on  the  same  day  had  also  obtained  a  rule,  that 
this  verdict  should  be  set  aside  and  entered  for  the  defendants. 

Beat,  Serjt.  and  Vauglian,  Serjt.,  now  shewed  cause  against 
the  first  rule,  which  had  been  obtained  by  Lent,  Serjt.  and  sub- 
mitted that  the  verdict  must  be  entered  for  the  defendants,  on 
the  ground  that  the  plaintiff,  having  recovered  a  judgment  and 
[  *159  ]  Is.  damages  in  the  ^former  action,  against  Mrs.  Good,  must  be 
deemed  a  satisfaction  and  bar  to  the  present  suit.  The  arbitrator 
himself  has  stated  in  his  award,  that  the  plaintiff  brought  his 
action  against  her  for  the  very  same  causes  of  action  as  are  set 
forth  in  his  declaration  in  this  suit.  The  verdict  in  that  action 
was  given  before  the  commencement  of  the  present,  but  judg- 
ment was  signed  afterwards,  and  the  plaintiff  taxed  his  costs 
accordingly.  He  has,  therefore,  made  his  election,  by  having 
taken  the  judgment  and  costs.  Both  the  justice  and  law  of  the 
case  are  with  the  defendants.  These  costs  were  paid  by  the  same 
party,  and  recovery  is  sufficient  without  satisfaction.  Both 
actions  grew  out  of  an  application  to  Parliament ;  and  having 
commenced  the  former  one  against  the  representative  of  a 
deceased  joint  contractor,  the  plaintiff  now  calls  upon  the  defen- 
dants to  pay  the  damages  and  costs,  although  he  has  recovered 
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damages  in  the  action  brought  ageunst  Mrs.  Good,  and  there  has,  Godson 
therefore,  not  only  been  a  recovery  but  satisfaction ;  and  when  smith. 
the  damages  are  liquidated,  if  one  farthing  be  recovered  it  is 
sufficient.  In  Mwrkham  v.  Middkton,  f  where  in  a  writ  of 
inquiry  the  plaintiff  recovered  nominal  damages  only,  the  Court 
ordered  a  new  writ  on  payment  of  costs ;  so  here,  if  the  plaintiff 
had  brought  his  first  action  improperly,  he  ought  to  have  dis- 
continued it.  A  distinction  may  be  drawn  between  this  case  and 
that  of  Markham  v.  Middleton,  namely,  that  the  present  action 
is  not  between  the  same  parties;  but  if  the  debt  have  been 
satisfied  to  the  plaintiff,  it  is  no  matter  by  whom  the  satisfaction 
is  made,  for  if  it  amount  to  a  satisfaction  in  law,  the  plaintiff 
cannot  proceed  against  the  defendants;  for  the  adequacy  or 
degree  of  satisfaction  is  not  to  be  considered.  It  is  a  general 
rule  of  law,  that  in  personal  actions  concerning  debts  *a  recovery  [  *160  ] 
or  bar  in  one  action  is  a  bar  in  another,  and  this  principle  is 
fully  explained  in  Ferrara*  case,  t  There  is  no  distinction 
whether  the  satisfaction  be  made  by  the  same  party,  for  a 
recovery  in  a  suit  against  one  person  is  a  bar  to  a  second  action 
against  another  for  the  same  cause.  Brown  v.  Wootton.  §  The 
award  in  this  case  is  in  the  nature  of  a  special  verdict,  and  has 
stated,  that  the  former  action  was  brought  for  the  same  causes 
as  the  present ;  but  it  was  held  not  to  be  maintainable,  because 
it  was  brought  against  the  defendant  in  her  representative 
character  ;  that,  therefore,  was  merely  an  improper  description : 
it  might  have  been  brought  against  her,  in  her  own  right,  when 
the  plaintiff  might  have  recovered  the  whole  amount  of  the 
damages  he  might  have  sustained,  but  this  being  for  the  same 
cause  of  action,  he  cannot  now  be  entitled  to  recover  from  the 
defendants.  In  Outram  v.  Morewood,  \\  it  was  held,  that  if  a 
verdict  be  found  on  any  fact  or  title  distinctly  put  in  issue,  in  an 
action  of  trespass,  such  verdict  may  be  pleaded  by  way  of  estoppel 
in  another  action  between  the  same  parties,  or  their  privies,  in 
respect  of  the  same  fact  or  title.  And  in  the  Duchess  of  Kingston's 
case, IT  Db  Gbey,  Gh.  J.,  in  delivering  his  judgment,  relative  to 

t  2  Strange,  1269.  II  7  E.  B.  473  (3  East,  346). 

t  6  Co.  Bep.  7—9.  H  11  State  Trials,  261. 

5  Cro.  Jac.  73;  Yelv.  67,  S.  C. 
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GoDBON     judgments  being  given  in  evidence  in  civil  Buits,  says,  "  That 

SMITH.      ^^®  judgment  of  a  court  of  concurrent  jurisdiction,  directly  on 

the  point,  is  as  a  plea,  a  bar,  or  as  evidence,  conclusive  between 

the  same  parties,  upon  the  same  matter,  directly  in  question,  in 

another  court." 

LenSf  Serjt.  and  Copley,  Serjt.  in  support  of  the  rule,  were 
stopped  by  the  Court. 

Dallas,  J. : 

[  *161  ]  We  shall  decide  this  case,  on  *the  special  ground,  as  stated  in 
the  award;  and  the  only  question  is,  whether  the  proceedings 
that  have  taken  place  in  the  former  action  will,  in  law,  bar  the 
plaintiff  from  recovering  in  the  present.  It  appears  quite  clear, 
on  the  face  of  the  award,  that  if  these  proceedings  be  not  a  bar, 
the  defendants  are  liable  in  damages  to  the  plaintiff  to  the  amount 
of  460/.  It  has  been  contended,  that  although  the  former  action 
was  improperly  brought  against  a  person  who  could  not  be 
responsible  in  her  representative  character,  still,  that  as  she  had 
failed  to  prove  a  plea  that  had  been  wrongly  pleaded,  and  the 
jury  having  found  a  verdict  with  Is.  for  nominal  damages,  that 
such  damages  would  be  a  bar  to  the  present  action,  although 
they  cannot  be  considered  as  a  satisfaction  for  the  damages  the 
plaintiff  was  entitled  to  recover.  There  can  be  no  doubt  but  that 
if  a  plaintiff  recover  satisfaction  in  one  action,  he  cannot  proceed 
for  the  same  cause  in  a  second.  No  authority  has  been  cited  to 
shew  that  the  damages  in  the  first  action  amount  to  such  a 
satisfaction,  as  may  be  pleaded  in  bar  to  the  present.  The  first 
action  was  improperly  brought  against  a  defendant,  as  adminis- 
tratrix, to  whom,  as  such,  no  liabiUty  could  attach.  She,  how- 
ever, having  failed  in  proof  of  a  plea  in  abatement,  was  deemed  to 
be  liable  to  nominal  damages ;  therefore,  that  verdict  could  not 
be  used  as  a  satisfaction  adapted  to  the  subject  of  the  demand  in 
the  present,  for  she  was  liable  to  nominal  damages,  merely  on 
account  of  having  pleaded  an  improper  plea. 

Park,  J. : 
I  am  entirely  of  the  same  opinion.    If  the  plaintiff  had  replied 
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as  in  the  case  of  Seddon  v.  Tutopy  f  this  case  would  have  fallen  aoDsoK 
within  the  principle  there  laid  down  by  Kbnyon,  Ch.  J.,  where  smith. 
he  said,  ''  That  the  issue  was,  whether  the  damages  ^demanded  [  *i62  ] 
in  that  action  had  been  already  satisfied  by  the  recovery  in  the 
former  action ;  "  and  he  thought  most  clearly  they  had  not,  and 
distinguished  that  case  from  Markham  v.  Middleton ;  and  though 
the  jury  gave  inadequate  damages  for  that  demand,  on  account 
of  the  plaintifiTs  not  being  prepared  with  the  proof  of  his  whole 
bill,  yet  he  would  have  been  barred  by  that  verdict,  if  it  had 
stood.  But  in  that  case  there  were  two  distinct  demands,  not  in 
the  least  blended  together ;  and  it  was  there  clearly  shewn,  that 
the  demand  was  not  inquired  into  in  the  former  action ;  so  the 
plaintifiTs  demand  in  this  case  was  not  inquired  into  in  the  action 
brought  against  Mrs.  Good,  for,  as  her  plea  was  bad  in  form  and 
not  proved,  the  plaintifif  was  merely  entitled  to  recover  nominal 
damages.  And  in  Seddon  v.  Tutopj  Lord  Ebnyon  also  says, 
"that  on  executing  the  writ  of  inquiry  in  the  former  action, 
evidence  was  only  given  on  the  first  demand ;  that  the  plaintifif 
recovered  damages  adapted  to  that  demand,  and  that  the  other 
demand  for  the  goods  still  remained  unsatisfied."  I,  therefore, 
think  that  the  plaintifif  is  entitled  to  recover  the  amount  of  the 
damages  found  by  the  arbitrator  in  his  award. 

BURROUOH,  J. : 

If  the  proposition  contended  for  were  to  be  granted,  it  would 
be  a  reproach  to  Westminster  Hall.  It  requires  very  little 
explanation  to  shew  that  there  was  in  fact  no  recovery  by  the 
plaintifiF  in  the  former  action,  for  he  could  not  possibly  have 
obtained  satisfaction  in  that  action,  because  he  had  sued  a  defen- 
dant who  was  not  liable  to  pay  any  part  of  the  sum  demanded. 
It  does  not  appear  by  the  award,  that  the  damages  found  for 
him  amounted  to  satisfaction,  but  one  shilling  was  merely  awarded 
to  him  as  nominal  damages,  by  the  direction  of  the  judge,  in 
consequence  of  the  defendant's  failure  to  prove  her  plea.  If, 
therefore,  this  verdict  were  entered  for  the  defendants,  it  would 
not  only  be  in  contradiction  *to  the  award,  and  against  the  case      [  *163  ] 

t  3  E.  E.  274  (6  T.  E.  607). 
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GoDBOK      of  Seddon  v.  Tutop,  but  would  be  in  direct  violation  of  the  prin- 
Smith,      ciples  of  justice  and  the  rules  of  common  sense. 

Rule  absolute. 

The  other  rule  obtained  by  Best,  Serjt.  for  entering  the  verdict 

for  the  defendants,  was  consequently 

Discharged. 


C.  p.  EASTER  TERM. 


1818.  BRAKDT,   Administratoe,   v.  HEATIG. 

^PJ^^'  (2  Moore,  184—186.) 

r  ^g4  1  The  property  of  an  intestate  was  assigned  to  assignees  previous  to  his 

death ;  the  plaintiff  administered,  and  applied  to  the  defendant  for  pay- 
ment for  goods  sold  him  hy  the  intestate,  in  the  name  of  the  assignees : 
and  afterwards  brought  an  action  in  his  character  of  administrator: 
Held,  that  such  action  was  well  brought. 

This  was  an  action  of  assumpsit  brought  by  the  plaintiff  as 
administrator  of  one  Dorrbecker,  to  recover  the  sum  of  75SI.  due 
from  the  defendant  to  the  intestate,  for  goods  sold  and  delivered 
by  him  in  his  life-time,  and  on  an  account  stated.  At  the  trial 
of  the  cause  before  Dallas,  J.  at  the  sittings  at  Guidhall  after 
the  last  Term,  the  question  was,  whether  the  plaintiff  was 
entitled  to  sue  as  administrator,  or  whether,  according  to  the 
statement  of  his  own  case,  and  a  letter  dated  the  24th  of 
r  •iss  ]  February,  1816,  from  the  plaintiff  to  the  defendant,  *the  pro- 
perty was  in  the  hands  of  the  intestate  or  his  assignees. 
The  letter  was  in  these  terms  : — 

Sib, 
''  In  consequence  of  a  full  power  received  from  the  assignees 
to  the  estate  of  Mr.  Dorrbecker  at  Archangel,  I  beg  to  apply  to 
you  for  the  payment  of  the  balance  due  to  the  same.  You  will 
be  kind  enough  to  give  me  your  immediate  reply,  which  I  hope 
may  lead  to  an  amicable  adjustment,  being  directed,  in  case  of  a 
refusal,  to  adopt  legal  measures  to  enforce  the  payment." 

Signed  by  the  plaintiff. 


VOL.  XIX.]        1818.    C.  P.    2  MOOBE,  185—186.  669 

The  learned  Judge  was  inclined  to  think  that  the  action  should     bbandt 
have  been  brought  in  the  name  of  the  assignees.  HbaVio. 

The  jury  gave  a  verdict  for  the  plaintiff  for  the  whole  amount 
of  his  demand,  but  leave  was  given  the  defendant  to  move  to 
enter  a  nonsuit  in  case  the  action  should  have  been  so  brought. 

Lens,  Serjt.  now  moved  accordingly,  and  contended,  that  by 
the  terms  of  the  letter,  although  the  plaintiff  might  conceive  that 
he  was  entitled  to  bring  this  action  as  the  representative  of  the 
intestate,  still  that  no  property  vested  in  him,  and  that  the 
action  should  have  been  brought  in  the  names  of  the  assignees, 
as  the  plaintiff  had  acknowledged  that  the  property  of  the  in- 
testate was  vested  in  them. 

OiBBS,  Gh.  J. : 

If  this  action  had  been  brought  in  the  name  of  the  assignees, 
they  would  have  been  nonsuited,  this  debt  being  in  the  nature  of 
a  chose  *in  action  not  assignable,  and  although  it  might  have  C  ^^^  ] 
been  assignable,  still  the  administrator  had  a  right  to  bring  this 
action.  If  a  bond  be  assigned  by  an  intestate,  and  he  die,  his 
administrator  only  is  entitled  to  sue  on  it.  In  this  case  there 
was  no  proof  of  the  assignment.  The  plaintiff  deduced  his  title 
as  administrator,  and  although  the  intestate  assigned  his  pro- 
perty, still  it  may  be  inferred  that  the  assignees  authorized  the 
administrator  to  sue. 

RtUe  refused^ 
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C.   P.    MICHAELMAS    TERM. 

♦ 

1818.  WINTEE  V.  MUNTOK 

^J!!?'-  SAME  V.  WHITE. 

[  728  ]  (2  Moore,  723—729.) 

By  an  order  of  referenoe,  all  matters  in  difference  in  a  caujse  betweea 
A.  and  B.  were  referred  to  an  arbitrator,  and  by  a  subeequent  order, 
0.  was  made  a  party  thereto ;  and  it  was  directed  that  all  matters  in 
difference  between  A.  B.  and  0.  should  be  referred  to  the  same  arbi- 
trator; and  that  the  costs  of  the  suits  should  abide  the  event  of  the 
award.  The  arbitrator  made  two  awards,  in  the  one  of  which  he 
awarded,  that  A.,  at  the  date  thereof,  was  indebted  to  B.,  without 
mentioning  C. ;  and  in  the  other,  that  A.  was  indebted  to  C,  without 
mentioning  B. :  Held,  that  both  these  awards  were  bad,  as  he  had  not 
decided  all  the  matters  in  difference  between  all  the  parties. 

By  an  order  of  reference,  made  in  the  first  of  these  causes,  all 
matters  in  difference  were  referred  to  an  arbitrator ;  and  the 
cost  of  the  snit,  and  of  a  suit  in  equity,  with  the  costs  of  the 
reference,  were  to  abide  the  event  of  the  award :  and  by  a  snbse* 
quent  order,  it  was  directed,  that  the  cause  which  had  been 
previously  referred,  and  on  which  reference  some  steps  had  been 
taken,  should  be  proceeded  in,  as  if  the  defendant  White  had  been 
a  party  to  the  original  order  at  the  time  the  same  was  made  ;  and 
that  the  award  to  be  made  pursuant  to  such  submission,  should 
be  as  binding  and  effectual  upon  and  with  reference  to  Winter, 
Munton,  and  White,  and  each  and  every  of  them,  as  if  White 
had  been  a  party  to  the  original  order :  and  that  the  cause  of 
Winter  v.  Pf  kite,  and  all  matters  in  difference  between  Winter, 
Munton,  and  White,  and  each  and  every  of  them,  jointly  and 
[  *724  ]  severally,  and  as  co-partners  or  otherwise,  should  be  referred  *to 
the  award  and  determination  of  the  same  arbitrator,  so  as  he 
should  make  his  award  in  writing,  of  and  concerning  the  matters 
referred,  on  or  before  a  certain  day  therein  specified,  and  that 
the  parties  should  fulfil  and  keep  such  award;  and  that  the  coeta 
of  the  suits,  and  of  the  suit  in  equity,  and  the  costs  of  the  refer- 
enee,  should  abide  the  event  of  the  award.  The  arbitrator,  in 
the  cause  of  Winter  v.  Muntoti^  awarded  that  Winter,  at  the  date 
of  the  award,  was  indebted  to  Munton,  in  the  sum  of  4292. 8s.  M., 
being  the  balance  which  he  found  to  be  due  from  Winter  to 
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Monton,  as  well  upon  their  respective  proportions  in  the  co- 
partaerbhip  accounts,  as  otherwise;  and  he  ordered  that  Winter 
should  pay  the  above  sum  to  Munton,  on  a  certain  day  therein 
specified.  He  also  made  an  award  in  the  cause  of  Winter  v. 
JFhite,  as  to  the  balance  due  from  the  one  to  the  other,  in  the 
same  terms  as  in  the  above  cause  of  Winter  v.  Muntan,  and  in 
which  the  name  of  the  latter  was  not  introduced.  It  appeared 
by  affidavits,  that  the  accounts  between  the  parties  were  so 
intricate,  that  two  accountants  were  called  in  to  assist  the 
arbitrator,  by  which  it  appeared,  that  in  the  case  of  Winter  v. 
Munton,  there  was  a  balance  due  from  the  latter  to  the 
former,  and  that  the  arbitrator  had  afterwards  admitted,  that 
the  accounts  had  been  correctly  taken  by  the  accountants, 
when  one  of  them  pointed  out  to  him  an  error  he  had  made 
in  one  item  of  4002.,  when  he  said  he  would  review  his 
award. 


WlirT£B 

Munton 

and 
Whitk. 


Lens,  Serjt.  on  a  former  day  in  this  Term,  obtained  a  rule 
nut,  that  the  award  in  Winter  v.  Mwnton  might  be  set  aside ; 
and  Best,  Serjt.  obtained  a  similar  rule  in  the  cause  of  Winter  v. 
Whitey  on  the  grounds,  that  the  effect  of  both  the  orders  of  refer- 
ence was  to  consolidate  the  two  causes,  and  make  one  submission 
only  of  all  matters  in  difference  between  all  the  parties,  upon 
which  there  should  have  been  but  one  award ;  whereas  one  of 
*the  awards  was  confined  to  the  plaintiff  and  Munton,  in  which 
no  notice  whatever  was  taken  of  White,  and  the  other  related 
only  to  the  disputes  between  Winter  and  White,  omitting  the 
name  of  Munton.  In  addition  to  this,  the  arbitrator  determined 
that  Winter  was  indebted  to  Munton  at  the  date  of  the  award, 
and  not  at  the  time  of  the  reference ;  and  it  further  appeared  by 
affidavit,  that  after  the  evidence  before  the  arbitrator  was  closed, 
papers  had  been  delivered  by  the  defendant's  attorney  to  him, 
which  the  plaintiff  had  not  the  opportunity  of  seeing;  and 
lastly,  the  arbitrator  himself  admitted,  that  he  had  made  an 
error  as  to  one  of  the  items  in  the  account,  and  therefore  his 
determination  could  not  be  considered  as  final. 


[  •726  ] 


Both  rules  now  came  on  together,  when, 
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WlHTXm 
MUVTON 

and 
White. 


[  •726  ] 


Bosanquet,  Serjt.  and  Toddy,  Serjt.  shewed  cause : 

By  the  orders  of  reference,  all  matters  in  difference  between  ihe 
parties  were  submitted  to  the  arbitrator,  and  the  only  question  is, 
whether  he  has  made  his  award  as  to  all  such  matters.  He 
duly  considered  them  all  before  he  made  the  award  in  question, 
and  he  was  not  bound  to  make  them  on  the  same  paper,  for 
each  award  is  applicable  to  each  party,  and  both  were  made  on 
the  same  day.  If  enough  can  be  collected  on  the  face  of  the 
awards,  to  shew  that  the  arbitrator  has  decided  all  the  matters 
referred  to  him,  it  is  sufl5cient;  for  in  Gray  v.  Owennap,\  where, 
upon  the  trial  of  an  action  of  tort,  a  verdict  was  found  for  the 
plaintiff,  subject  to  a  reference  of  all  matters  in  difference,  and 
the  defendant  claimed  before  the  arbitrator  a  sum  of  money  due 
to  him  upon  the  balance  of  an  account,  which  was  adn^tted  by 
the  ^plaintiff  to  be  due : — The  award,  without  stating  that  it  was 
made  ''  of  and  concerning  the  premises,"  directed  a  verdict  to  be 
entered  for  the  plaintiff,  with  damages,  and  it  was  held  by  the 
Court,  that  the  award  was  suf&cient.  But  here,  the  arbitrator 
has  recited,  that  he  had  taken  upon  himself  the  reference,  and 
maturely  considered  all  the  subjects  referred  to  him,  and  made 
his  a\\ards  accordingly.  He  has  therefore  executed  the  whole  of 
the  powers  entrusted  to  him,  and  it  is  consequently  immaterial 
whether  he  made  his  award  on  one  or  two  separate  pieces  of 
paper;  and  although  he  awarded  as  well  upon  the  respective 
proportions  in  the  partnership  accounts  as  otherwise,  still  he 
was  empowered  so  to  do,  as  all  matters  in  difference  were 
referred  to  him.  As  to  his  having  determined  that  one  parly 
was  indebted  to  the  other  at  the  date  of  the  award,  and  not  of 
the  reference,  it  was  decided  in  Simon  v.  OavU^l  where  the  sab- 
mission  was  of  all  controversies  pending,  and  the  arbitrator 
awarded,  that  all  suits  now  pending  between  the  parties,  should 
cease,  and  that  the  defendant  should  pay  102.  in  full  of  all 
demands,  and  release  all  demands  till  the  time  of  the  award: 
the  Court  held,  that  an  award  of  a  general  release  of  all  demands 
till  the  time  of  the  award,  was  good;  for  that  nothing  new 
should  be  intended  to  arise  in  the  mean  time ;  and  that  if  any 
new  controversy  had  happened,  which  was  not  to  be  intended, 
t  18  B.  B.  442  (1  B.  ft  Aid.  106).  %  1  Salk.  74. 
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he,  that  pretended  to  excuse  the  non-performance,  ought  by  his 
pleading,  to  set  it  forth  and  shew  it.  That  case  was  recognized 
and  adopted  by  Lawbengb,  J.  in  BanfiU  v.  Leigh,\  who  there 
observed,  that ''  If  new  differences  had  arisen  between  the  date 
of  the  indenture  of  assignment  from  the  principals  to  the  plain- 
tiff, and  the  time  of  the  reference,  it  should  have  been  *shewn  by 
the  defendants  in  their  plea."  Unless  therefore,  something  be 
omitted,  or  too  much  inserted  on  the  face  of  an  award,  the  Cour^ 
cannot  interfere.  Here  the  arbitrator  has  awarded  on  all  the 
subject-matters  of  difference  between  the  parties.  The  ac- 
countants were  called  in  merely  to  reduce  the  accounts  into 
form,  but  the  result  was  to  be  determined  by  the  arbitrator 
alone;  and  as  to  his  having  admitted,  that  he  had  made  an 
error  in  casting  up  one  of  the  items  in  the  account,  it  is  raised 
on  affidavits,  as  well  as  that  he  received  papers,  which  were  de- 
livered to  him  by  the  defendant's  attorney  after  the  evidence  was 
closed.  These  latter  objections  go  simply  to  the  merits  of  the 
award,  and  therefore  cannot  be  considered. 


WiNTXE 
V. 

UxnsrtGs 

and 
Whitb. 
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Lens,  Serjt.  and  Best,  Serjt.  in  support  of  their  respective 
rules: 

The  principal  objection  is,  that  the  arbitrator  has  not  made 
one  award.  The  suits,  both  at  law  and  in  equity,  were  con- 
solidated by  the  second  order  of  reference,  but  he  has  disjoined 
them,  and  decided,  as  though  there  had  been  two  distinct  causes 
referred  to  him.  It  was  clearly  the  intention  of  the  parties,  that 
there  should  have  been  but  one  award ;  but  there  being  two,  one 
party  cannot  use  the  first,  nor  the  other  the  second,  either  in 
pleading  or  otherwise.  In  the  award  as  to  Munton,  White's 
interest  is  not  stated,  or  how  the  partnership  accounts  stood, 
or  what  differences  might  arise  between  the  parties  on  the  joint 
concerns  of  Munton  and  White.  It  appears  as  though  no  con- 
nection whatever  existed  between  them;  this  therefore  is  an 
objection  in  substance.  In  Caldwell  on  Arbitration,  ^  it  is 
said,  that  if  upon  a  conditional  submission  of  all  controversies 
between  A.  and  B.  of  the  one  part,  and  C.  of  the  other,  the 
^arbitrator  were  to  award  of  all  disputes  between  A.  and  C., 

t  8  T.  B.  at  p.  575.  |  Page  100 
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WlNTXB 

V, 
MUMTON 

and 
Whitb. 


I  •^to  ] 


omitting  to  mention  B.,  the  award  would  be  void.  So  here, 
there  is  a  reference  of  all  matters  in  difference  between  Winter, 
Munton,  and  White,  and  the  arbitrator  has  made  two  distinct 
awards,  omitting  White  in  the  one  and  Munton  in  the  other. 
Even  if  both  awards  had  been  written  on  one  piece  of  paper, 
or  connected  with  a  reference  from  one  to  the  other,  it  would 
not  be  sufficient ;  for  by  the  rule  of  reference,  the  arbitrator  was 
only  to  make  one  award,  but  here  are  two  signatures  and  two 
publications,  and  when  the  first  award  was  published,  the  arbi- 
trator's authority  was  at  an  end.  Whether  they  were  published 
on  the  same  or  different  days  is  wholly  immaterial.  It  is  true 
the  arbitrator  was  to  decide  on  two  causes,  but  he  has  decided 
neither,  for  he  has  merely  found  that  there  was  a  baleuice  due 
from  one  party  to  the  other  on  the  partnership  accounts,  but 
such  balance  might  be  totally  unconnected  with  the  disputes 
between  all  the  parties. 

Dallas,  Gh.  J. : 

By  the  first  order  of  reference,  all  matters  in  difference  in 
the  cause  between  Winter  and  Munton,  were,  by  consent,  re- 
ferred to  an  arbitrator ;  and  by  the  second,  White  was  made 
a  party.    It   has  been  contended  for  4he  plaintiff,  that  the 
arbitrator  was  not  authorized  to  decide  differences  between  the 
plaintiff  and  Munton,  and  the  plaintiff  and  White,  separately, 
but  generally  between  them  all,  as  co-partners  in  trade ;  and 
that  both  White  and  Munton  should  have  been  joined  in  one 
award.    It  does  not  appear  that  there  were  any  matters  in 
difference,  or  cross   demands,    between   Munton   and  White. 
Under  these  circumstances,  I  am  of  opinion,  that  the  awards 
in  question  were  not  final,  as  the  effect  of  the  second  order  of  re- 
ference was  to  consolidate  both  the  causes :  and  there  is  no  award 
determining  all  the  matters  in  difference  between  all  the  par- 
ties;  *and    the  arbitrator  has  not   decided   whether,    at  the 
time  of  bringing  the  actions  against  Munton  and  White,  the 
plaintiff  Winter  hud  or  had  not  any  cause  of  action  against 
them  jointly,  neither  has  he  stated  that  any  differences  existed 
between  Munton  and  White.    He  should  have  decided  in  one 
award  the  two  causes  referred  to  him,  and  if  there  were  no 
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matters  in  difference  between  Munton  and  White,  he  should      Winteb 
have  recited    that   tact  in   his  award,   or  if   there  were,  he      muntok 
fihoold   have  decided    those    differences  also,  in  which    case,      white. 
perhaps,  there  should  have  been  three  awards.    But  as  by 
the  orders  of   reference,  all  matters  in  difference  between  all 
4he  parties  were  referred  to  the  arbitrator,  and  he  has  made 
two  awards ; — in  the  one  of  which,  he  has  awarded  as  to  all 
matters  in  difference  between  the  plaintiff  and  Munton  alone, 
and  in  the  other,  between  the  plaintiff  and  White,  without 
naming  Munton,  I  am  of  opinion,  that  both  these  awards  must 
be  set  aside. 

Pabk,  J.  concurred. 

BURROTJOH,  J. : 

It  does  not  appear  that  the  arbitrator  has  decided  on  all 
the  matters  in  difference  referred  to  him,  except  by  the  intro- 
duction of  the  words  **  or  otherwise."  Besides,  by  the  orders 
of  reference,  the  costs  of  the  causes  and  suit  in  equity,  and 
the  costs  of  the  reference,  were  to  abide  the  event  of  the 
award,  but  there  is  no  award  determining  the  matters  in 
difference  between  all  the  parties,  and  there  is  nothing  in 
either  of  the  awards  to  shew  whether  the  plaintiff  is*  or  is  not 
entitled  to  such  costs. 

Ride  absoltUe. 
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1817.        SIB  WATKIN  LEWES  v.  MOBGAN  and  Othbes. 

^^^  (6  Price,  42—167.) 

[43]  [This  report  represents  a  certain  stage  of  the  protracted 

litigation  between  Sir  Watkin  Lewes  and  his  former  solicitor, 
ahready  reported,  at  earlier  stages,  in  4  B.  B.  860  &  16  B.  B.  7. 
There  was  a  subsequent  appeal  to  the  House  of  Lords  con- 
sidered on  the  5th  of  July,  1825 ;  a  hearing  on  further  directions 
before  the  Court  of  Exchequer ;  a  hearing  on  exceptions  to  a 
report  of  the  Master,  before  the  Court  of  Exchequer  Chamber  in 
Equity  in  1829 ;  another  hearing  on  further  directions  before  the 
Court  of  Exchequer  in  the  same  year ;  and  another  appeal  to  the 
House  of  Lords  in  1884.  There  are  reports  of  the  later  stages 
in  8  Tounge  k  Jervis,  280  k  894,  and  8  CI.  &  Fin.  160.  The 
report  in  Price  adds  little  in  principle  to  what  is  laid  down  by 
Lord  Eldon  at  the  earlier  stage  reported  in  16  B.  B.  7.  For  the 
purposes  of  the  Bevised  Beports  it  has  been  thought  best  to  post- 
pone dealing  with  the  report  in  Price  until  the  reports  of  the 
later  stages  are  reached. — ^B.  C] 


1817.  BAX  V.  JONES,  Esq.,  and  0THER8.t 

Nov,  2^.  ' 

_  (5  Price,  168—169.) 

[  168  ]  In  the  notioe  required  to  be  giyen  to  pexeonB  within  the  24  Geo.  II. 

0.  444  of  actions  intended  to  be  brought  against  them,  it  is  not  neces- 
sary to  name  all  the  parties  meant  to  be  included  in  the  action,  or  to 
express  whether  the  action  is  intended  to  be  joint  or  seyeraL 

This  was  an  action  of  trespass  brought  by  an  individual 
against  the  defendants,  who  were  a  magistrate  of  the  city  and 

t  This  case  is  reported  here,  be-  requires  notioe  to  be  given  of  each 

cause  it  gaye  rise  to  a  reyiew  by  the  intended  ''  writ  or  prooees,"  is  re- 

Oourt  of  a  former  opinion  deliyered  pealed  by  11  ft  12  Yict.  c  44,  s.  17. 

on  the  same  point,  which  it  in  all  By    sec  9   of    the  last-mantioned 

respects  confirmed.  statute    notice   of    the    "cause  of 

X  The  enactment  referred  to,  which  action  "  is  to  be  giyen. — ^B.  C. 
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county  of  Canterbury,  and  certain  constableSy  for  an  assaolt  and        6 ax 
false  imprisonment.  jonbb. 

The  cause  came  on  to  be  tried  at  the  last  Summer  Assizes  for 
the  county  of  Kent,  before  Lord  EUenborough,  where  the  same 
objection  was  taken  to  the  form  of  the  notice  given  to  the 
defendants,  as  required  by  the  statute,  as  was  made  in  the  case 
of  Agar  v.  Morgan  and  others,!  and  on  that  point  his  Lordship 
nonsuited  the  plaintiff. 

Cause  being  now  shewn  against  a  rule  obtained  for  setting 
that  nonsuit  aside,  and  granting  a  new  trial,  the  case  above 
alluded  to  was  cited  and  much  discussed  on  both  sides. 

BioHASDS,  Chief  Baron : 

I  am  not  aware  that  the  Court  requires  in  its  construction  of 
the  statute,  that  the  parties  against  whom  an  action  of  this  sort  is 
brought,  should  have  a  more  particular  notice  I  than  has  been 
given  them  on  the  present  ^occasion,  and  if  it  be  not  required  by  [  *^^9  3 
the  statute,  we  ought  not  to  insist  on  it.  The  case  which  has 
been  cited  was  one  which  underwent  much  discussion,  and  was 
well  considered  by  this  Court,  as  it  was  at  that  time  constituted, 
and  therefore  I  am  clearly  of  opinion,  that  this  rule  must  be 
made  absolute. 

Gbaham,  Baron : 

I  am  of  the  same  opinion,  and  I  ground  myself  implicitly  on 
the  case  cited. 

Wood,  Baron,  concurred. 

Gabbow,  Baron,  of  the  same  opinion : 
I  think  the  case  which  has  been  cited  is  binding  on  the  Court. 

t  2  Price,  126.    That  was  a  case  the  full  report  of  the  case  of  Agar 

under   a   clause  of  a  special  Act,  y.  Morgan, — ^B.  0. 

sixnilar  to  that  in  the  Act  of  Geo.  II.  t  That  notice  was  also  addressed 

The  objection  was  that  notice  of  an  to  and  served  on  each  of  the  parties, 

action  against  one  of  the  indiTiduals  and  was  thus  worded : — ^Tou  haying, 

was  not  notice  of  a  joint  action.    It  &o.    I  as  agent,  &c.  giye  you  notice 

u  hardly  possible  that  the  objection  according,  &c.  that  I  shall,  at  the 

oould  haye  been  taken  under  the  Act  expiration,  &c.  cause  a  writ,  &o.  to 

of  11  &  12  Vict.     And   it   seems,  be  issued,  &c. 
therefore,  unnecessary  to   presenre 
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bax  I  remember  also  a  similar  objection  so  disposed  of  in  a  case  in 
joKBs.  the  King's  Bench,  of  Fergtison  v.  Sir  William  Addington.  The 
former  decision  of  this  Cionrt  in  the  case  of  Agar  v.  Morgan^ 
seems  to  be  so  founded  in  good  sense,  that  were  this  question 
one  of  first  impression,  I  should  have  thought  that  it  must  have 
come  to  the  same  result. 

Per  CuBiAM :  Rvle  absolute  with  casts. 


1817.  THE  KING  V.   CAPPER  and  Othbbs. 

2}60  23  ... 

—1-  ■     Ik  the  Matteb  op  BOWLER,  attainted  op  Felony. 
t  ^^^  1  Dbmubbbb. 

(6  Price,  217—268.) 

ConstnictiQn  of  royal  grants.  Grant  of  a  liberty  in  a  certain  manor 
to  A.  who  grants  tiie  manor,  with,  &c.  to  the  Crown.  The  Crown 
grants  the  manor  again  to  B.  with  all,  &c.  Ubertie$,  &c.  in,  &c.  in  as 
full  and  ample  manner  as  A.  had  it.  The  re- grant  passes  nothing  but 
what  is  expressly  mentioned  in  words  as  the  subject-matter  of  the 
grant,  notwithstanding  the  words  of  reference  to  the  former  grant 
which  do  not  extend  the  operation  of  the  later  beyond  the  precise  terms 
of  the  patent. 

A  grant  of  a  liberty  in  a  manor  of  goods  and  chattels  of  tenants  mi 
that  manor  attainted  of  felony  is  confined  to  the  goods,  &c.  of  felons 
being  locally  tUuaU  within  the  manor,  and  does  not  pass  goods,  &c  lying 
out  of  it.  Semble,  that  if  the  words  were  **  in,  of,  or  upon,**  it  oould  not 
be  so  extended. 

Stock  and  money  in  the  funds  are  not  goods  and  chattels,  and  do  not 
pass  by  a  grant  of  bona  d  eatalla /donum. 

StodL  has  no  locality  except  for  purposes  of  probate  and  adminis- 
tration. 

Stock  is  a  chose  in  adion,^ 

The  several  important  questions  which  arose  on  this  demurrer 
were  founded  on  certain  facts  which  are  fully  detailed  in  the 
proceedings  on  the  record — the  construction  of  two  royal  grants 
— ^and  the  pleadings :  the  substance  and  material  parts  of  which 
are  given  in  a  note  to  the  corresponding  part  of  the  case. 

t  The  case  is  referred  to  on  this  ment  of  Fry,  L.J.  was  approved  by 

point  in  the  dissentient  judgment  of  the  House  of  Lords,  who  reversed  the 

Fby,  L.J.  in  CoUmialBankY,  Whin-  judgment  of  the  Court  of  Appeal; 

ney    (1885)  30  Ch.  Diy.  261,  288;  11  App.  Cas.  426;  56  L.  J.  Ch.  43.~ 

56  L.  J.  Ch.  585,  595.    The  judg*  B.  C. 
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[It  has  become  necessary  to  set  these  out  more  fully  than  Thb  Knro 
usual,  in  consequence  of  the  Lobd  Chief  Baron  having  gone  oappeb. 
most  minutely  into  the  terms  and  tenor  of  the  grants,  and  the 
pleadings  (which  will,  besides,  be  found  to  be  very  special,  and  of 
considerable  novelty),  in  the  course  of  the  industrious  and 
elaborate  judgment  pronounced  by  his  Lordship  in  delivering  the 
opinion  of  the  Court  on  this  case,  which  seems  to  have 
principally  proceeded  on  a  diligent  attention  to  the  language  and 
object  of  the  letters  patent,  aided  by  the  averments  introduced 
in  the  pleadings.] 

An  inquisition  had  been  issued,  on  a  commission  to  enquire  of       [  218  ] 
what  lands,  &c.  Thomas  Bowler  (a  felon)  was  seised,  &c.  at  the 
time  when,  &c. 

The  defendants,  who  claimed  the  goods  and  chattels  of  felons 
convict  and  attainted  within  the  manor  of  Harrow,  pleaded  to 
the  inquisition  their  title  to  the  beneficial  interest  in  the  manor 
and  its  appendant  franchises, — to  which  the  Attomey-Oeneral 
replied.  The  defendant  demurred  to  the  replication.  Joinder  by 
the  Attorney-General.     (See  the  pleadings,  pp.  582 — 4,  post.) 

By  the  commission,  which  was  issued  26th  of  January,  63 
Geo.  in.  addressed  to  certain  commissioners  therein  named, — 
xeciting,  that  at  the  General  Quarter  Session  of  the  Peace  for  the 
county  of  Middlesex,  held  on  the  29th  of  June,  52  Geo.  III.  it 
was  presented,  that  Thomas  Bowler,  late  of  the  parish  of  Harrow 
(Middlesex),  yeoman,  on  the  80th  of  May,  in  the  same  year,  with 
&c.  &c.  did  shoot  at  one  William  Burroughs,  «&c.  &c. ;  that  on 
the  1st  of  July  (following),  at  the  gaol  delivery  of  Newgate, 
holden,  &c.  the  said  Thomas  Bowler  was  charged  with  and  con- 
victed of  the  said  felony  in  the  said  indictment  specified,  and 
adjudged  to  be  hanged ;  by  reason  whereof  all  his  lands,  &c. 
escheated,  and  all  his  goods,  chattels,  debts,  credits,  speciaUties, 
and  sums  of  money,  which  he  or  any  person  had  for  his  use,  at 
the  time  of  his  conviction  and  attainder,  became  forfeited  to  the 
Crown ; — the  said  commissioners,  or  any  three  or  more  of  them, 
were  therefore  empowered  to  enquire  *of  what  lordships,  manors,  [  '219  ] 
lands,  tenements,  and  hereditaments,  and  of  what  annual  value, 
and  what  estates  therein,  the  said  Thomas  Bowler,  or  any  other 
or  others  was  or  were  seised  to  his  use,  on  the  said  80th  of 
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Tbb  Kno  May  (the  day  on  which  the  said  felonies  were  committed),  or 
CAvrn.  ^y^^  afterwards,  &c.  Ac. ;  and  who  have  since  taken  the  mesne 
profits,  &c.  and  in  whose  possession,  &c.  the  same  then  were ; 
and  of  what  lord  or  lords,  and  by  what  service  or  services,  and  by 
what  tenare  or  tenares  the  same  were  holden ;  and  whether  the 
same,  or  any  and  which  of  them,  had  escheated  and  devolved,  and 
come  to  his  Majesty ;  and  also  what  and  what  sort  of  leases,  or 
grants  of  lands,  tenements,  or  hereditaments,  and  what  and  what 
sort  of  annuities  or  annaal  rents,  and  what  and  what  sort  of 
goods  and  chattels,  and  of  what  valae,  and  what  and  what  sort 
of  debts,  credits,  specialities,  and  sums  of  money,  the  said 
Thomas  Bowler,  or  any  other  or  others  for  his  use,  had  on  the 
aforesaid  Ist  of  July,  in  the  62nd  year  of  his  Majesty's  reign 
aforesaid,  on  which  day  the  said  Thomas  Bowler  was  convicted 
and  attainted  as  aforesaid,  or  any  time  since ;  and  of  all  other 
articles,  matters,  and  circumstances,  concerning  the  premises 
aforesaid,  or  any  of  them  whatsoever ;  and  the  said  lordships,  &c» 
&c.  so  as  aforesaid,  to  be  found  to  enter  upon,  and  seize  into  hia 
Majesty's  hands. 

On  that  commission  an  inquisition  was  taken,  13th  of  Febnuuy 
following,  whereby  it  was  found  that  Bowler  was,  on  the 
[  *220  ]  80th  cf  May  (the  day  on  *  which  he  committed  the  said  felonies), 
seized  to  him  and  his  heirs,  in  fee  simple,  of  certain  freehold 
messuages  and  premises  in  the  parish  of  Harrow,  and  of  certain 
other  premises,  mortgaged  in  fee,  all  of  which  were  holden  by 
him  of  his  Majesty  in  free  and  common  socage,  in  right  of  his 
royal  crown,  but  not  subject  to  any  services  or  rent  in  respect 
thereof  except  fealty,  and  had  devolved  to  his  Majesty  as  an 
escheat,  in  right  of  his  prerogative  royal. 

And  it  was  also  found  that  he  (Bowler)  was  on  the  1st  day  of 
July,  and  at  the  time  when  he  was  convicted,  and  received 
judgment,  &c.  possessed  of  certain  leasehold  property,  and 
residues  of  terms  of  years  therein,  of  considerable  value,  partly 
situate  in  the  parish  and  manor  of  Harrow,  and  partly 
elsewhere. 

And  it  was  found  that  he  was  also  possessed  of  and  entitled 
unto  the  sum  of  4,6002.  capital  or  joint  stock  8  per  cent.  C!on- 
solidated  Annuities,  transferable  at  the  Bank  of  England ;  and 
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also  of  and  in  the  sum  of  2,0002.  capital  or  joint  stock  4  per  cent    Thb  Knra 

Annuities,  transferable  at  the  Bank  of  England;   which  said      oafpsb. 

sums  of  4,5002.  3  per  cent.  Consolidated  Annuities,  and  2,0002. 

4  per  cent.  Consolidated  Annuities,  were  then  standing  in  the 

name  of  the  Accountant  General  of  the  High  Court  of  Chancery, 

in  the  books  of  the  Governor  and  Company  of  the  Bank  of 

England,  on  the  credit  of  a  matter,  entitled  ''  Thomas  Bowler,  a 

lunatic  "  ;  and  that  the  said  Accountant  General  *had  also  received      [  *22i  ] 

the  sum  of  1572.  dividends  thereon ;  and  that  he  was,  on  the 

said  first  day  of  July  last,  possessed,  as  of  his  own  proper  goods 

and  chattels,  of  and  in  the  several  goods  and  chattels  mentioned 

in  the  schedule  thereunto  annexed,  which  they  found  to  be  of  the 

value  of  1,1592. 18s.  then  mostly  in  the  possession  of  Eliz.  Heydon, 

of  Apperton,  and  that  there  were  certain  debts  due  to  him. 

All  which  said  tenements  the  jury  found  to  have  become 
escheated;  and  all  which  said  residues  of  terms  of  years, 
annuities,  goods,  chattels,  and  sums  of  money,  of  which  the  said 
Thomas  Bowler  was  so  possessed,  the  jurors  found  to  have 
become  forfeited  to  his  Majesty;  and  all  which  the  said  com- 
missioners returned,  that  they  had,  in  obedience,  &c.,  seized 
into  the  hands  of  his  Majesty. 

On  the  5th  of  May  (East.  Term,  58  Geo.  III.),  the  defendants 
entered  their  claim  (the  legal  estate  being  in  them),t  and  pleaded 
as  follows : — 

"  And  now,  nevertheless,  to  wit,  on  the  5th  day  of  May,  in 
this  same  Term,  come  here  Francis  Capper,  and  Elizabeth  his 
wife,  and  James  Pierson,  by  Hutton  Wood,  their  clerk  in  Court, 
and  claim  all  the  aforesaid  residues  of  terms  of  years,  annuities, 
goods  and  chattels,  and  sums  of  money,  of  the  aforesaid  Thomas 
Bowler,  late  convicted  and  attainted  of  felony  by  the  said  com- 
missioners, &c.  into  the  hands  of  his  said  Majesty,  taken  and 
seized  as  aforesaid,  being  goods  and  chattels,  *and  property  of  [  *222  ] 
felons  convicted  and  attainted,  belonging  and  appertaining  to 
them  the  said  (claimants)  defendants,  (and  having  craved  oyer 
of  the  premises,  which,  &c.  and  day  having  been  given,  from 
time  to  time,  till  fifteen  days  from  the  day  of  Easter,  54  Geo. 
m.) :  at  that  day  they  appeared,  and  complained  that  they  were 
t  Lord  Northwiok  was  lord  of  the  manor. 
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grievously  vexed  and  disquieted  under  colour  of  the  premises ; 
and  that  the  aforesaid  residues  of  terms  of  years,  &c.  &c.  of  the 
said  Bowler,  late  convicted,  &c.  were  taken  and  seized  by  the  said 
commissioners  into  the  hands  of  his  said  Majesty,  by  colour  of 
the  aforesaid  commission :  and  that  the  less  justly,  and  that  they, 
the  said  defendants,  were  withheld  from  the  possession  thereof 
by  the  aforesaid  conunissioners,  and  that  also  the  less  justly; 
and  thereupon  the  said  defendants,  for  plea  and  title  to  the 
aforesaid  residues  of  terms  of  years,  annuities,  goods  and  chattels, 
and  sums  of  money,  in  the  aforesaid  inquisition,  and  the  schedule 
thereunto  annexed  contained,  said,  that  there  was  a  certain  record 
had  and  noted  before  the  Barons  of  this  Exchequer,  at  West- 
minster, in  the  memoranda  of  the  same  Exchequer  (to  wit), 
amongst  the  records  of  the  term  of  St.  Hilary,  in  the  17th  and 
18th  years  of  the  reign  of  his  late  Majesty  King  Charles  II.  upon 
the  roll  on  the  Treasurer's  Bemembrancer's  side,  in  these 

words,  &c.  &c.  "t  (setting  it  out.) 


t  EXTKACTB  FBOM  THE  BeCOBD. 

Middlesex. — ^The  claim  of  Joseph 
Heme,  Esq.  Thomas  Davis,  Esq. 
and  Edward  Palmer,  Esq.  and  Alice 
his  wife,  proprietaries  of  the  manor 
of  Harrow,  oUierwise  Sudbury,  other- 
[  *228,  M.  ]  wise  ^Harrow  upon  the  Hill,  TO 
HOLD  to  them,  and  tiie  heirs  and 
assigns  of  the  said  Edward  Palmer, 
and  Alice  his  wife,  &c.  &c.  (enume- 
rating the  various  subject-matters 
of  the  grant,  in  the  words  of  the 
letters  patent) ;  all  and  singular 
which  liberties,  &c.  they,  by  their 
attorney,  claimed  to  belong  to  them, 
and  the  heirs  and  assigns  of  the  said 
Edward  Fahner,  and  Alice  his  wife : 
because  they  said,  that  in  the  first 
year  of  the  late  King  Edward  lY., 
the  then  Archbishop  of  Canterbury 
was  seised  in  his  demesne  as  of  fee, 
in  right  of  his  archbishopric  of  and 
in  the  aforesaid  manor,  &c.  with,  &c. ; 
and  being  so  thereof  seised,  the  eame 
Edward,  &c.  by  his  letters  patent,  &c. 
bearing  date  at  Westminster  the  15th 


day  of  April,  in  the  second  year  of 
his  reign,  after  reciting  various  for- 
mer grants  of  his  progenitors  and 
successors,  and  confirmations,  and 
extensions  thereof,  all  of  which  he 
himself  confirmed.  And  reciting,  that 
the  said  Edward  IV .  being  moreover 
willing  to  shew  to  the  said  Arch- 
bishop more  abundant  grace  in  that 
behalf,  &c.  &c.  did  grant  and  con- 
firm, and  by  the  same  letters  patent 
did,  for  him  and  his  heirs,  as  muck  as 
in  him  laid,  declare,  grant  and  con- 
firm, that  the  aforesaid  then  Arch- 
bishop, and  his  successors,  and  all 
their  men  and  tenants,  as  well  entire 
tenants  as  not  entire  tenants*  resi- 
dents and  non-residenUf  and  all  other 
resianU  IN,  OF,  or  upon  t?ie  lands, 
lordships,  possessions  and  fees  of  the 
aforesaid  then  Archbishop,  and  his 
successors,  although  they  should  be 
tenants  of  the  same  King  or  his 
heirs,  or  of  any  other  persons  whom- 
soever, should  be  quit  throughout 
his  whole  kingdom  of  England,  of 
all  toll  in  every  market,  and  in  all 
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And  the  said  defendants  further  said,  that  the  estate,  title, 
interest,  claim,  and  demand  of  the  *said  Joseph  Heme,  Thomas 


fain,  and  in  all  passages  of  bridges, 
mors,  ways,  and  the  sea,  throughout 
his  whole  kingdom  of  England,  and 
all  the  lands  of  the  same  King, 
wherein  he  might  give  them  liberty; 
and  that  all  the  goods,  chattels,  and 
merchandizes  of  the  aforesaid  Arch- 
bishop, and  his  successors,  and  of  all 
their  men  and  tenants,  as  well,  &o. 
in,  o/,  or  upon  the  lands,  lordships, 
possessions,  and  fees  aforesaid,  al- 
though they  should  be  tenants  of  the 
same  King,  or  his  heirs,  or  of  any 
other  persons  whomsoever,  should 
likewise,  throughout  the  whole  king- 
dom of  England,  be  quit  of  all  man- 
ner of  pannage,  passage,  lastage, 
stallage,  carriage,  pessage,  terrage, 
trerage,  pontage,  cheminage,  anchor- 
age and  ^wharfage,  and  of  suits  to 
be  made  to  shires  and  hundreds,  and 
lasts  of  hundreds,  to  the  same  King 
and  his  herrs  belonging;  and  also 
that  they  should  ?iave  the  goods  and 
ehaUds  of  such  tenants,  resuints  ond 
nai^residenis,  and  of  other  resiants 
whomsoever,  feJons  convicted,  attainted 
or  outlawed,  or  of  any  others  whomso* 
ever,  condemned  to  die,  as  well  at  the 
9uii  of  the  King,  as  at  the  suit  of  the 
King  and  others,  or  at  the  suit  of  any 
others  whomsoever;  and  also  the  goods 
and  chattels  of  such  tenants,  resi- 
dents and  non-residents,  and  of  other 
resiants  whomsoever,  convicted  and 
attainted,  or  outlawed  for  any  con~ 
tempts,  trespasses,  debts,  accounts,  or 
any  other  offences  whatsoever,  or  for 
any  other  occasion  or  cause  whatso- 
ever, as  well  at  the  suit  of  the  King, 
or  his  heirs,  as  at  the  suit  of  the 
King  and  others,  or  at  the  suit  of  a 
party ;  and  all  the  goods  and  chattels 
forfeited  of  all  the  men  and  tenants 
of  the  aforesaid  Archbishop,  and  his 
successors,  as  well  entire  tenants, 
residents   and   non-residents,    and 


other  resiants  whomsoever,  in,  of,  or 
upon  the  lands,  lordships,  possessions, 
and  fees  of  the  aforesaid  Archbishop, 
and  his  successors,  although  they 
should  be  tenants  of  the  lord  the 
King,  or  his  heirs,  or  of  any  other 
persons  whomsoever,  and  of  any 
felons  of  themselves  whomsoever, 
and  of  all  other  felons,  fugitives,  or 
outlaws,  so  that  if  either  of  their 
men  and  tenants,  as  well  entire  ten- 
ants as  not  entire  tenants,  residents 
and  non-residents,  and  other  resiantB 
whomsoever,  in,  of,  or  upon  the 
lands,  lordships,  possessions  and  fees 
of  the  aforesaid  Archbishop,  and  his 
successors,  for  any  felony  whatso- 
ever, ought  to  lose  his  life  or  mem- 
ber, or  should  fly,  and  would  not 
abide  judgment,  or  should  be  out- 
lawed, or  should  commit  any  tres- 
pass, forfeiture,  or  thing  whatsoever, 
whereby  he  ought  to  lose  hischatteb 
and  lands  in  any  Court  whatsoever, 
where  justice  ought  to  be  done  on 
him,  whether  it  should  be  before  the 
King  himself,  or,  Ac.  Ac. ;  and  also, 
that  the  aforesaid  Archbishop,  and 
his  successors  for  ever,  should  have 
the  deodands,  treasure-trove,  wreck 
of  the  sea,  and  all  the  goods  and 
chattels,  called  stolen  goods,  found 
or  to  be  found  with  any  person  whom- 
soever, til,  of,  or  upon  the  lands,  lord- 
ships,  possessions,  and  fees  aforesaid, 
and  by  the  same  person,  before  any 
judge  whatsoever  avowed.  And  that 
it  should  be  lawful  to  them,  *their 
ministen  and  servants,  without  any 
impediment  of  the  said  lord  the  King, 
or  his  heirs,  and  all  other  the  officers 
and  ministers  aforesaid,  and  also  of 
the  sheriffs,  escheators,  coroners, 
mayors,  bailiffs,  and  other  ministers 
whomsoever  of  the  said  lord  the 
King,  and  his  heirs,  to  put  themsehfes 
in  possession  of  the  goods  and  chattels 
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Davies,  Edward  Palmer,  and  Alice  his  wife,  of  and  in  the  manor, 
*fine8,  issaes,  amerciamente,  forfeitures,  penalties,  liberties,  fran- 


aforesaid  whatsoeyor,  in  all  and  sin- 
gular the  cases  aforesaid,  and  other 
cases  whatsoever,  when  tiie  officers, 
bailiffs,  or  ministers  of  the  said  lord 
the  King,  or  his  heirs,  might  not,  or 
ought  not  to  seize  the  goods  and 
chattels  aforesaid,  into  the  hands  of 
the  same  lord  the  King,  or  into  the 
hands  of  his  heirs,  if  they  should 
belong,  or  might  belong,  to  the  said 
King,  or  his  heirs:  and  the  same 
[  *826,fi.  ]     goods  and  chattels  to  the  use  and 
profit  of  the  aforesaid  Archbishop, 
and  his  successors,  to  receive  and 
have  for  ever,  although  the  same 
goods  and  chattels  shall  have  been 
first  seized  by  the  same  King,  or  by 
the  officers  and  ministers  of  him,  and 
his  heirs  on  the  occasions  aforesaid, 
or  either  of   them;    and  that   the 
aforesaid  Archbishop,  and  his  succes- 
sors,   should   have,    for   ever,    the 
returns  of  the  writs  of  the  said  lord 
the  King,  and  of  the  precepts  what- 
soever of  the  same  King,  and  his 
heirs,  &c.  &c,  except  in  default  of  the 
said  Archbishop,  or  his  successors, 
or  their  ministers,  in  the  lands,  lord- 
ships, possessions,  and  fees  aboveeaid. 
And  moreover,  that  the   aforesaid 
Archbishop,  and  his  successors,  for 
ever,  should  have  all  manner  of  fine$ 
for  trespasses,  oppressions,    extor- 
tions, deceits,  conspiracies,  conceal- 
ments,    regratings,      forestallings, 
maintenances,  ambidexters,  falsities, 
and  other  misprisions  and  occasions 
whatsoever,  and  all  fines  for  licence 
of  agreement,  and  all  amerciaments^ 
ransoms,  issues  forfeited,  and  cdl  fines^ 
adjudged  and  to  be  adjudged :  and  all 
forfeituresy  as  well  by  writs  of  at- 
taint, or  writs  of  **  dea'es  tantum^** 
or  **premunire  facias,'*  adjudged  or 
to  be  adjudged,  as  by  all  other  writs 


and   mandates   whatsoever,    of    all 
their  men  and  tenants,  as  well  entire 
tenants  as  not  entire  tenants,  resi- 
dents and  non-residents,  and  other 
resiants  whatsoever,  in,  of,  or  upon 
the  lands,  lordships,  possessions  and 
fees  aforesaid,  as  well  before  the  said 
lord   the  King,  and  his    heirs,   as 
before,  &c,  &c.    And  also  the  escapes 
of  felons  OF  Aim  nr  the  lands,  lord- 
ships, possessions,  and  fees  aforesaid, 
and  all  other  things  which  to  *ihe 
said  late  King,  or  his  heirs,  might 
or  ought  to  belong,^  as  well  of  the 
said  escapes  of  felons,  as  of  mur- 
derers and  felons,  of  all  their  men  and 
tenants,  as  well  entire  tenants,  &c. 
and  of  all  other  the  ministers  of  the 
said  late  King,  and  his  heirs  afore- 
said;  and  also  all  manner  of  fines 
and  ransoms  for  any  cause  whatso- 
ever arising,  and  the  amerciaments 
whatsoever  which  then  passed,   or 
thereafter  should  pass,  in  demand  of 
any  town  and  hundred,  tn,  of,  or 
upon  the   lands,   lordships,  posses- 
sions, and  fees  aforesaid,  although 
they  should  be  tenants  of  the  said 
late  King,  or  his  heirs,  or  any  other 
persons  whomsoever,  in  the  Court  of 
the  said  late  King,  and  his  heirs,  Ac 
&c. :  where  the  aforesaid  men,  and 
their  tenants,  as  well  entire  tenants, 
&c.  &c.  tn,  of,  or  upon  the  lands, 
lordships,  possessions,  and  fees   of 
the  aforesaid  Archbishop,   and   his 
successors,  although  they  should  be 
tenants   of    the    said  King,  or  his 
heirs,  or  of  any  other  persons  whom- 
soever,   should   make    ransom,    or 
happen  to  be  amerced,  forfeit,  issues, 
or  to  be  condemned  in  escapes  of 
felons,  murders,    or   felonies;    and 
which  fines,  amerciaments,  ransoms, 
issues,  escapes  of  felons,  murders,  and 


t  N.B.  As  to  the  money  in  the  funds. 
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chises,  pre-eminences,  profits,  commodities,  *and  hereditaments   Thb  Kihgi 
aforesaid,  by  good  and  sufficient  conveyances  and  assurances  in     gafpsb. 


felonies,  ought  to  have  belonged  to  the 
f  aid  King,  or  his  heire,  if  the  same 
had  not  been  granted  to  the  Arch- 
bishop aforesaid,  and  his  successors. 
And  that  the  said  Archbishop,  and  his 
successors,  should  hare,  receive, 
levy,  and  collect  by  themselves,  and 
their  ministers,  in  form  aforesaid,  all 
each  fines  and  ransoms,  issues  and 
amerciaments,  and  all  the  forfeitures, 
things  and  profits  aforesaid  whatso- 
ever, without  the  impeachment  of 
the  said  lord  the  King,  or  his  heirs, 
or  his  or  their  ministers  whomsoever, 
although  the  same  men  and  their 
tenants,  as  well  entire  tenants  as  not 
•entire  tenants,  residents  and  non- 
residents, and  all  other  resiants,  were 
tenants  of  the  said  King,  or  his 
heirs,  or  of  any  other  persons  whom- 
soever :  although  also  the  pledges 
or  manucaptors  of  the  said  men,  and 
their  tenants,  as  well  entire  tenants, 
^c.  or  either  of  them,  should  hold  of 
the  said  lord  the  King,  or  his  heirs, 
or  of  any  other  person  or  persons 
elsewhere^  or  that  they,  or  either  of 
them,  were  not  or  was  not  resident  or 
non-reBtdenty  in,  of,  or  upon  the  lands, 
lordships,  poMeaeionB,  and  fees  a/ore^ 
.said, 

*  Moreover,  the  said  King  granted 
for  him,  and  his  heirs,  that  the  afore- 
said Archbishop,  and  his  successors, 
for  ever,  might  make  two  constables, 
or  more,  at  his  or  their  pleasure,  in 
any  hundreds  whatsoever  of  the  same 
Archbishop,  and  his  successors,  as 
often  as  and  when  to  the  aforesaid 
Archbishop,  and  his  successors,  and 
every  of  them,  it  should  seem  neces- 
sary and  fitting;  and  that  as  well 
the  aforesaid  constables,  so  made, 
and  every  of  them,  should  have  power 
to  execute  and  exercise  all  things, 
which  to  the  office  of  constable  in 
the  aforesaid  lands,  hundreds,  and 


in  the  aforesaid  lordships, 
sions,  and  fees,  within  the  hundreds 
aforesaid,  pertain  to  be  done,  as 
often  as  and  when  it  should  be 
needful  and  necessary:  so  that  no 
coroner  of  the  said  King,  or  constable 
of  the  said  King,  should  enter  the 
hundreds  aforesaid,  or  either  of  them, 
to  do  or  exercise  anything  there, 
which  to  the  office  of  constable 
belonged,  in  anywise  howsoever ;  and 
if  any  such  constable  of  the  said 
King,  or  his  heirs,  should  enter  the 
hundreds,  to  do  anything  which  to 
the  office  of  the  hundreds  aforesaid 
belonged,  and  should  exercise  and 
use  his  office  there,  that  everything 
done  by  such  constables,  or  either  of 
them,  in  that  behalf,  should  be  void, 
and  held  for  nothing. 

And  further,  of  his  more  full 
grace,  he  granted  for  him  and  his 
heirs,  to  the  same  Archbishop  and 
his  successors,  for  ever,  that  no 
sheriff,  bailiff,  or  other  minister  of 
the  said  King,  or  his  heirs,  or  of  any 
others  whomsoever,  should  attach  or 
take  any  such  man  and  tenant,  as 
well  entire,  &c.  in,  of,  or  upon  tJie 
lands,  lordships,  possessions,  and 
fees  aforesaid,  or  vni?iout,  although 
they  should  be  tenants  of  the  said 
late  King,  or  his  heirs,  or  of  any 
other  persons  whomsoever,  by  writ, 
precept,  or  any  other  warrant  or 
cause  whatsoever,  within  the  county 
or  counties  where  they  should  be 
resident :  provided  that  execution  of 
such  writs,  precepts,  or  other  war- 
rants whatsoever,  might  duly  he  made 
within  the  lauds,  lordships,  posses- 
sions, and  fees  aforesaid,  by  the 
same  Archbishop  and  his  successors, 
or  their  ministers,  although  such 
sheriff,  bailiff,  or  other  ministers, 
should  find  any  such  men  their  ten- 
ants, as  well  entire  tenants  as  not 
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Tbs  Kiho   the  law,  *came  to  and  vested  in  them,  the  said  defendants,  in 
Capfkb.     right  of  the  said  Elizabeth  and  Frances,  before  *the  80th  day  of 


[•227] 
[  •228  ] 


entire  tenants,  residents  and  non- 
residents, and  other  resiants,  vnthaut 

[  •22S,  II.  ]  the  lands,  lordships,  ^^possessions, 
and  fees  aforesaid,  within  the  county 
or  counties  where  they  were  so  resi- 
dent, and  it  had  been  commanded  to 
the  same  Archbishop,  and  his  suc- 
cessors, or  their  ministers,  to  make 
execution  thereof,  if  it  were  not  in 
default  of  the  same  Archbishop,  and 
his  successors,  or  their  ministers. 
And  that  the  aforesaid  Archbishop, 
and  his  successors,  as  well  in  the 
presence  of  the  said  King  and  his 
heirs,  as  in  his  and  their  absence,  by 
themselves  and  their  ministers,  nr 
ALL  the  lands,  lordships,  possessions, 
and  fees  aforesaid,  should  make  and 
haye  the  assay,  amendment,  and 
assise  of  bread,  wine,  and  beer,  and 
all  other  victuals  whatsoever,  and  of 
measures  and   weights,  and   other 

[  •229, «.  ]  things  which  to  the  office  of  clerk  of 
the  market  of  the  household  of  the 
said  King,  and  his  heirs,  might  be- 
long, with  the  punishment  thereof, 
and  to  do  and  exerdse  whatsoever 
should  pertain  to  the  same,  as  often 
as,  and  when  it  should  be  needful 
and  necessary,  as  fully  as  the  same 
oLerk  of  the  market  of  the  household 
of  the  said  lord  the  King,  and  his 
heirs,  might  or  ought  to  do,  in  the 
the  presence  of  the  said  late  King, 
or  his  heirs,  and  in  his  and  their 
absence :  and  that  they  should  have 
the  amerciaments,  fines,  and  other 
profits  thereof,  arising  or  to  be 
received  and  levied  by  them,  and 
their  ministers,  without  the  impeach- 
ment of  the  said  King,  or  his  heirs, 
or  of  the  ministers  whomsoever  of 
him,  and  his  heirs,  so  that  the  afore- 
said derk  of  the  market  of  the 
household  of  the  said  King,  or  his 
heirs,  should  not  enter  the  lands, 
lordships,  possessions,  and  fees  afore- 


said, to  do  or  exercise  anything  there 
which  to  his  office  might,  in  anywise 
howsoever,  belong.  And  the  9ame 
King  granted  to  the  Baid  ArchbUhop, 
and  hU  »ucce$9or$,  that  those  his  a/ore-^ 
said  letters  to  them  thereof  generally 
made,  should  he  of  the  same  force^ 
virtue,  and  effect,  (ts  if  aU  other  the 
things  ahove  specified  had  been  more 
especially,  lawfully,  and  particularly 
expressed  and  specified  in  the  same 
letters ;  and  that  they  should  be  read, 
understood,  adjudged,  and  determined 
on  the  part  of  the  same  Archbishop^ 
and  his  successors,  against  the  8An> 
Knro  AND  HIS  hbibs,  as  better  it 
might  be  known  and  understood,  KOT- 
WITHSTANDUro  ANY  amission,  defect, 
negligence,  kbpuonaitob,  akd  ook- 

TBABIETY  DT  THE  SAJCB,  Or  any  act, 
ordinance,  statute,  or  restriction  to 
the  contrary  passed;  or  although, 
*in  the  same  letters  patent,  no  ex- 
press mention  was  made  of  the  true 
yearly  value  of  the  liberties,  fran- 
chisee, acquittances,  and  inmiunitieB 
therein  contained,  or  of  any  land» 
and  tenements,  or  grants  of  Hbertiee 
or  acquittances  to  the  said  Arch- 
bishop, and  his  successors,  or  to  any 
of  his  predecessors,  by  the  same 
]EQng,  or  any  of  his  progenitors, 
theretofore  made  notwithstanding. 
Wherefore  the  same  King  willed  and 
firmly  commanded  for  him,  and  hi» 
heirs,  that  the  aforesaid  Archbishop, 
and  his  successors.  Archbishops  of 
the  place  aforesaid,  for  ever,  should 
have  all  the  liberties,  franchises,  and 
acquittances  aforesaid,  and  the  same 
and  every  of  them  should  thereafter 
fully  enjoy  and  use  as  aforesaid, 
without  fine  or  fee,  to  the  use  of  the 
said  King,  therefore  in  anywise  how- 
soever to  be  made  or  paid,  as  by  the 
aforesaid  letters  patent  exemplified, 
&c.    more    fully  appears;   and   by 
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May,  in  the  fifty-second  year  of  his  said  presentJMajesty,  the  day 
on  which  the  said  ^felonies  were  committed,  and  that  it  appears, 


virtue  of  whicli  letters  patent  by  the 
aforesaid  late  King  Edward  lY., 
made  to  the  aforesaid  Thomas,  then 
Archbishop  of  Canterbury  (the  same 
Archbishop  then  being  seised  of  the 
aforesaid  manor  of  Harrow,  other- 
wise* &o.  in  the  said  county  of  Mid- 
dlesex, and  of  the  several  other 
letters  patent  aforesaid,  the  same 
Archbishop  was  also  seised  of  the 
aforesaid  liberties,  privileges,  fran- 
chises, and  immunities,  of,  in,  and 
upon  the  aforesaid  mat. or  of  Harrow, 
as  of  fee  and  right,  and  he  and  his 
successors.  Archbishops  of  Canter- 
bur}',  had  held  and  enjoyed  all  and 
singular  the  liberties,  privileges, 
immunities,  and  pre-eminences,  in 
and  by  the  aforesaid  letters  patent 
granted,  in  and  upon  the  aforesaid 
manor  of  Harrow,  from  the  time  of 
making  of  the  aforesaid  letters  pa- 
tent, to  and  until  the  12th  day  of 
November,  in  the  37th  year  of  the 
reign  of  the  late  King  Heniy  Yill. : 
at  which  day  Thomas,  then  Arch- 
bishop of  Canterbury,  primate,  Ac. 
by  his  deed,  bearing  date  the  same 
12th  day  of  November,  for  certain 
causes  and  considerationp,  him  the 
said  Archbishop  thereunto  moving, 
gave,  granted,  and  confirmed  to  the 
aforesaid  Henry  VIIL  (amongst 
others)  the  aforesaid  manor  of  Har- 
row, with  its  rights,  members,  and 
appurtenances;  and  also  aU  and 
singular  messuages,  grange,  &o.  &c. 
(general  words),  to  have,  hold,  and 
enjoy  the  manor  aforesaid,  with  the 
appurtenances,  to  the  aforesaid  Lord 
King  Henry  YUI.,  his  heirs  and 
successors,  for  ever,  to  the  proper 
use  and  behoof  of  the  *same  lord  the 
King,  his  heirs  and  successors,  for 
ever,  as  by  tiie  aforesaid  deed,  en- 
rolled in  the  Court  of  Augmentation 
of  the  Revenues  of  the  Crown  ap- 

R.R. — ^VOL.  XIX. 


Ths  King 

9, 

Capper. 

[♦229] 
pears.  (It  then  recites  the  confir- 
mation by  the  Dean  and  Chapter.) 
— By  virtue  of  which  charter  and 
confirmation,  the  aforesaid  late  King 
Henry  VIII.  was  seised  of  the  afore- 
said manor  of  Harrow,  with  the  ap- 
purtenances in  his  demesne,  as  of 
fee,  in  right  of  his  Crown  of  Eng- 
land; and  being  so  thereof  seised, 
by  his  letters  patent  under  the  great 
seal  of  England,  bearing  date  at 
Hampton  Court,  the  dth  day  of  Jan- 
uary (an.  reg.  37),  as  well  in  con- 
sideration of  the  good,  true,  faithful, 
and  acceptable  services  to  him,  then- 
tofore  frequently  bestowed  and  ren- 
dered by  his  well-beloved  and  faith- 
ful counsellor,  Sir  Edward  North, 
then  knight  and  chancellor  of  his 
Court  of  Augmentation  of  the  Be- 
venues  of  his  Crown,  as  for  the  sum 
of  7,337/.  60.  M.  of  lawful  money  of 
England,  to  the  proper  hands  of  the 
same  King  well  and  truly  paid ;  and 
for  the  sum  of  500  marks,  by  the 
same  Edward,  by  the  appointment 
and  consent  of  the  said  lord  the 
King,  to  the  then  Reverend  Father 
in  Christ,  Thomas,  by  divine  per- 
mission then  Archbishop  of  Canter- 
bury, Primate  of  all  England,  and 
Metropolitan,  in  hand,  well  and 
truly  likewise  paid,  of  his  sfbcial 

GRACE,   AND  OF  HI8  CERTAIN  KNOW- 
LEDGE  AND   HERE    MOTION,    by  the 

same  letters  patent,  gave  and  granted 
to  the  aforesaid  Sir  Edward  North, 
and  the  Lady  Alice  his  wife  (amongst 
othere),  all  that  his  manor  of  Harrow, 
with  all  its  rights,  memherSy  and  ap- 
purtenanceSf  late  parcel  of  the  lands, 
possessions,  revenues,  and  heredita- 
ments of  the  said  Archbishopric  of  r  «2S0  n.  1 
Canterbury;  and  also  free  warren, 
free  ohace,  and  free  conduct  of  deer, 
and  wild  beasts;  and  all  and  singular 
messuages,    mills,    tofts,    cottages, 
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Thb  Kiko    by  a  certain  record  had  and  noted  before  the  Barons  of  *this 
Cap^peb.     Court,  in  the  common  business  of  this  Court,  amongst  the 


[•230] 


[  ^231,  If.  ] 
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bouses,  edifices,  lands,  tenements, 
meadows,  feedings,  pastures,  woods, 
underwoods,  rents,  reversions,  ser- 
vices, courts  leet,  and  views  of  frank- 
pledge, and  other  righUt  FRAKOmsBS, 
UBESTIES,  privileges,  profited  com- 
moditieay  posseMiona,  TiereditamenUf 
and  emoluments  whatsoever^  with  all 
and  singular  their  rights  and  appur- 
tenances TS  Harrow,  to  the  said  Arch- 
bishop of  Canterbury  y  or  to  the  said 
Archbishopric  of  Canterbury  formerly 
belonging  and  appertaining,  or  as  being 
pared  of  the  lands,  tenements^  pos- 
sessions, and  revenues  of  the  same  Arch- 
bishopric of  Canterbury  THENTOFOBE 
*had  acknowledged,  aceeptedy  used,  or 
reputed,  and  which  the  same  late  King 
held  to  him,  and  his  heirs  and  suc- 
cessors, for  ever,  of  the  gift  and  grant 
of  the  said  Archbishop:  to  have, 
hold,  and  enjoy  the  said  manor 
(amongst  others),  and  other  the  pre- 
mises, with  the  appurtenances,  to 
the  aforesaid  Sir  Edward  North,  Knt 
and  the  Lady  Alice  his  wife,  and  the 
heirs  and  assigns  of  the  said  Edward, 
for  ever,  to  the  only  proper  use  and 
behoof  of  the  said  Edward,  and  the 
Lady  Alice  his  wife,  and  the  heirs 
and  assigns  of  the  said  Edward,  for 
ever :  To  hold  of  the  same  lord  the 
King,  his  heirs  and  successors  in 
chief,  by  the  service  of  the  twentieth 
part  of  a  knight's  fee,  and  rendering 
therefore  yearly  to  the  same  late 
King  Henry,  his  heirs  and  succes- 
sors, of  and  for  the  aforesaid  manor 
of  Harrow,  otherwise  Sudbury,  other- 
wise Harrow  upon  the  Hill,  and  for 
Seymour  Park,  III,  Is.  6^.  at  the 
Court  of  Augmentation  of  the  Re- 
venue of  the  Crown  of  the  same  lord 
the  King,  payable  at  the  feast  of  St. 
Michael  the  archangel,  every  year, 
for  all  rents,  services,  and  demands 
whatsoever  for  the  same,  to  the  said 


King,  his  heirs  and  suooeBson,  in 
an3rwise  howsoever  to  be  rendered, 
paid,  or  done.  And  further,  the 
same  lord  the  King,  of  his  certain 
knowledge  and  mere  motion,  did,  for 
him,  his  heirs  and  suocessorB,  by  the 
aforesaid  letters  patent,  grant  to  ^ 
aforesaid  Sir  Edward  North,  Knt 
and  the  Lady  Alice  his  wife,  and  tbe 
heirs  and  assigns  of  the  said  Edward, 
that  the  same  Edward,  and  Lady 
Alice  his  wife,  and  the  heirs  and 
assigns  of  the  said  Edward,  should 
have,  hold,  and  enjoy,  and  migbt 
and  should  be  able  to  have,  hoUL 
and  enjoy,  WTTHor  the  aforesaid 
manor,  messuages,  lands,  tenements, 
and  all  and  singular  other  the  pre- 
mises, and  within  every  part  tiiereol. 
view  of  frankpledge  and  leet,  and  all 
things  which  to  view  of  frankpledge 
and  leet  belong,  free  wairens,  and 
all  things  which  to  free  warren  be- 
long; and  also  goods  and  chatteb 
waived,  estrays,  assay  and  assue  of 
bread,  wine  and  beer,  and  goods  and 
chattels  of  feions  and  fugitives,  and 
felons  of  themselves,  and  othervise 
howsoever  condemned,  or  put  in  exi- 
gent: and  also  so  many,  such,  the 
same,  the  like,  and  such  sort  of 
courts  leet,  views  of  frankpled^ 
and  aU  things  which  to  court  leet 
and  view  of  frankpledge  belong,  or 
thereafter  might  or  ought  to  heUmg, 
feasts,  markets,  tolls,  customs,  bin, 
gersumeS)  fines,  amerdaments,  *as- 
size  and  assay  of  bread,  wine  and 
beer,  free  warrens,  and  all  things 
which  to  free  warren  belong,  goods 
and  chattels  waived,  goods  and  chat- 
tels of  felons  and  fugitives,  felons  of 
themselves,  and  others  outlawed,  or 
otherwise  howsoever  condemed  or 
convicted,  deodands,  eetrays,  and 
other  rights,  jurisdictions,  privileges, 
FRAKGHISES,  LIBEBTIES,  emoluments, 
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records  of  Trinity  Term,  in  the  fifty-fourfch  *year  of  the  reign  Thb  Kiho 
of  his  said  present  Majesty,  upon  the  roll  on  the  Treasurer's 
Bemembrancer's  *side,  that  they,  the  said  Francis  Capper,  and 
Elizabeth  his  wife,  in  right  of  the  said  Elizabeth  *and  Frances 
Fierson,  on  the  said  SOth  day  of  May,  in  the  fifty-second  year  of 
the  reign  of  his  said  present  Majesty,  the  day  on  which  the  said 
felonies  were  committed,  and  long  before,  and  from  thenceforth 
down  to  and  on  the  said  1st  day  of  July,  in  the  fifty-second  year 
of  the  reign  of  his  said  Majesty,  on  which  day  the  said  Thomas 
Bowler  was  convicted  and  attainted  of  the  felonies  aforesaid,  and 


Cappvb. 
[•281] 
[  •232  ] 
[•233] 


oommodities,  profits,  and  heredita- 
ments whatsoever,  as  and  which  the 
said  Thomas,  late  Archbishop  of  Can- 
terbury,  or  either  or  any  of  his  prede- 
cessors. Archbishops  of  Canterbury, 
in  right  of  the  Archbishopric  of  Can- 
terbury,  or  any  other  or  others  the 
said  premises,  or  any  part  thereof 
ihentofore  having,  possessing,  or  being 
seised  thereof,  ever  had,  field,  and  en- 
joyed, IK  THE  KAKOB  Ain>  PBEMI8ES 
APORBSAm,  by  reason  or  pretext  of 
AHY  charter  of  gift,  grant,  or  con- 
firmatioti,  or  of  ANT  letters  patent  by 
the  said  King,  or  either  of  his  pro- 
genitors, to  the  aforesaid  Archbishop, 
or  to  either  of  his  predecessors,  made, 
granted,  or  confirmed,  or  by  recuon  of 
any  lawful  prescription,  use,  or  custom, 
by  the  said  Archbishop,  OR  ANY  OP 
HIS  PREDECESSORS,  theniofore  had 
or  enjoyed.  Then  the  defendants  on 
that  record  derived  title  by  mesne 
conveyances,  from  the  persons  claim- 
ing under  the  original  grantee, 
alleging  that  they  were  thereby  still 
possessed  thereof,  for  the  residue  of 
the  said  term  of  sixty  years,  by  right 
of  accruer;  and  that  so  thereof  being 
possessed,  and  the  aforesaid  Edward 
Palmer,  and  Alice  his  wife,  so  as 
aforesaid  being  seised  of  the  reversion 
of  the  manor  aforesaid,  with  the  ap- 
purtenances, and  of  the  liberties, 
privileges,  and  prakchises  aforesaid, 
within  the  said  manor,  and  by  their 
attorney  aforesaid — ^prayed,  that  by 


the  grace  of  the  Court,  all  and  sin- 
gular the  aforesaid  fines,  issues, 
and  amerciaments,  forfeitures,  pe- 
nalties, liberties,  franchises,  pre- 
eminences, profits,  oommodities, 
and  hereditaments  whatsoever  by 
them,  in  form  aforesaid,  claimed 
within  the  said  manor  of  Harrow, 
otherwise  Harrow  upon  the  Hill, 
otherwise  Sudbury,  with  the  appur- 
tenances, and  the  members  of  the 
same  manor,  according  to  the  tenor 
of  their  aforesaid  charter,  they  might 
be  allowed  to  have,  use,  enjoy,  and 
exercise  within  the  manor  aforesaid ; 
and  day  being  given  till,  &c.  when 
the  then  Attorney-General  confessed 
their  daim,  and  the  premises  being 
seen  by  the  Barons  mature  delibera- 
tion between  them  had,  it  was  con- 
sidered that  the  aforesaid  Joseph 
^Herne,  Thomas  Davies,  Edward 
Palmer,  Esq.  and  Alice  his  wife,  had, 
within  the  manor  of  Harrow,  aU  and 
singular  the  aforesaid  fines,  issues, 
amerciaments,  forfeitures,  penalties, 
LIBERTIES,  FRANCHISES,  pre-emi- 
nences, profits,  commodities,  and  here- 
ditaments whatsoever,  by  them  inform 
aforesaid  claimed,  according  to  the 
tenor  of  the  charters  aforesaid,  to  be 
used,  enjoyed,  and  exercised,  within 
the  manor  aforesaid,  by  pretext  of 
the  premises.  Saving  always  the 
right  of  the  lord  the  King,  if,  &c. 
proutpaid,  &c. 

P  P  2 


[  •233, «.  I 
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Ths  King  from  thenceforth,  down  to  and  in  the  said  Trinity  Term,  in  the 
Cappkb.  fifty-fourth  year,  &c.  claimed  to  be,  and  were  seised  of  the 
manor  of  Harrow,  otherwise,  &c.  with  the  appartenances  in  their 
demesne,  as  of  fee,  and  also  claimed  to  be,  and  were  seised,  as 
of  fee  and  right,  of  and  in  the  aforesaid  fines,  issaes,  amercia- 
ments, forfeitures,  penalties,  liberties,  franchises,  pre-eminences, 
profits,  commodities,  and  hereditaments ;  and  upon  the  confes- 
sion of  Sir  William  Garrow,  Ent.  his  Majesty's  Attorney-General, 
it  was  considered  by  the  Barons  of  this  Exchequer,  that  the 
aforesaid  fines,  issues,  amerciaments,  forfeitures,  penalties,  fran- 
chises, pre-eminences,  profits,  commodities,  and  hereditaments, 
should  be  adjudged  unto  the  said  Francis  Capper,  and  Elizabeth 
[  *284  ]  bis  wife,  in  right  of  the  ^said  Elizabeth,  and  the  said  Frances 
Pierson,  according  to  their  said  claim,  as  by  the  said  last- 
mentioned  record,  now  remaining  in  this  Court  as  aforesaid, 
may  more  fully  appear. 

And  the  said  defendants  further  said,  that  they,  the  said 
Francis  Capper,  and  Elizabeth  his  wife,  in  right  of  the  said 
Elizabeth  and  Frances  Pierson,  had,  ever  since  the  said  Trinity 
Term,  in  the  fifty-fourth  year,  &c.  and  the  allowance  of  their 
said  claim,  been  and  still  were  seised  of  the  aforesaid  manor  of 
Harrow,  &c.  with  the  appurtenances  in  their  demesne,  as  of  fee, 
and  of  the  fines,  issues,  amerciaments,  forfeitures,  penalties, 
,  liberties,  franchises,  pre-eminences,  profits,  commodities,  and 
hereditaments  aforesaid,  as  of  fee  and  right. 

And  the  defendants  further  said,  that  the  said  Thomas  Bowler, 
on  th J  said  80th  day  of  May,  in  the  fifty-second  year  of.  Sec.  being 
the  day  on  which  the  said  felonies  were  committed,  and  since, 
until,  and  at  the  time  of  his  conviction  and  attainder,  as  before 
and  hereinafter  mentioned,  was  a  tenant  of  the  said  manor  of 
Harrow,  and  also  a  resiant  within  the  said  manor,  and  the 
precincts  of  the  same,  to  wit,  at  Westminster,  in  the  county  of 
Middlesex.  And  the  defendants  further  said,  that  they,  the  said 
Francis  Capper,  and  Elizabeth  his  wife,  in  right  of  the  said 
Elizabeth ;  and  the  said  Frances  Pierson  being  so  seised  of  the 
said  manor  of  Harrow,  &c.  with  the  appurtenances,  and  of  the 
fines,  issues,  amerciaments,  forfeitures,  penalties,  liberties,  fran- 
[  *^'^&  ]      chises,  pre-eminences,  profits,  ^commodities,  and  hereditaments 
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aforesaid,  and  the  said  Thomas  Bowler  being  so  a  tenant  of  the    The  Kihg 
said  manor,  and  resiant  within  the  same  manor,  and  the  precincts      capfbb. 
of  the  same,  the  said  Thomas  Bowler,  of  the  aforesaid  felonies 
by  him  committed  and  perpetrated,  according  to  the  law  and 
custom  of  this  realm,  was  lawfully  convicted  and  attainted,  as 
by  the  aforesaid  record  thereof  appears. 

And  the  defendants  further  said,  that  the  said  Thomas  Bowler, 
on  the  said  1st  day  of  July,  in  the  fifty-second  year,  &c.  being  the 
day  on  which  he  was  convicted  and  attainted  as  aforesaid,  was 
possessed  of  and  entitled  unto  all  and  singular  the  aforesaid 
residues  of  terms  of  years,  annuities,  goods  and  chattels,  and 
sums  of  money  aforesaid,  in  the  aforesaid  inquisition,  and  the 
schedule  thereunto  annexed  contained,  in  his  own  right,  and  of 
his  own  proper  goods  and  chattels,  and  property ;  and  that  the 
said  lands,  situate  at  Apperton  aforesaid,  wherein  the  said 
Thomas  Bowler  was  possessed  of  the  residue  of  a  term  for 
twenty-one  years,  as  in  the  said  inquisition  mentioned,  were  and 
are  situate  within  the  said  manor  of  Harrow,  otherwise  Sudbury, 
otherwise  Harrow  upon  the  Hill ;  and  that  the  said  indentures 
of  lease  of  the  said  several  terms  for  years  in  the  said  inquisition 
mentioned,  were,  on  the  said  1st  day  of  July,  within  the  said 
manor,  and  the  precincts  thereof ;  and  further,  that  all  the  said 
goods  and  chattels  in  the  said  schedule  specified,  were,  on  the 
day  and  year  last  aforesaid,  within  the  said  manor,  *and  the  [  ^336  ] 
precincts  thereof,  to  wit,  at  Westminster  aforesaid,  in  the  county 
aforesaid. 

And  the  said  Francis  Capper,  and  Elizabeth  his  wife,  in  right 
of  the  said  Elizabeth  and  Frances  Pierson,  all  the  aforesaid 
residues  and  terms  of  years,  annuities,  goods  and  chattels,  and 
sums  of  money,  in  the  aforesaid  inquisition,  and  the  schedule 
thereunto  annexed  contained,  by  virtue  of  the  premises,  claimed 
to  belong  to  them,  and  that  they  have,  and  of  right  ought  to 
have  and  enjoy  the  same. — Parati  verificare.    . 

Wherefore  they  humbly  hoped,  that  his  said  present  Majesty 
would  not  hinder  or  molest  them  therein  any  further,  of  or  in 
the  premises ;  and  they  demanded  judgment,  that  the  hands  of 
his  said  present  Majesty,  from  his  possession  of  the  aforesaid 
residues  of  terms  of  years,  annuities,  goods  and  chattels,  and 
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Thb  King  sums  of  money,  \rhich  were  of  the  said  Thomas  Bowler,  late 
Cappeb.  convicted  and  attainted  of  felony,  and  in  the  hands  of  the  said 
(commissioners),  so  as  aforesaid  remaining,  might  be  amoved: 
and  that  the  said  (commissioners),  of  the  aforesaid  residues  of 
terms  of  years,  annuities,  goods  and  chattels,  and  stuns  of 
money,  which  were  of  the  said  Thomas  Bowler  at  the  time 
of  the  said  conviction  and  attainder,  and  every  part  and  parcel 
thereof,  against  his  said  present  Majesty,  his  heirs  and  suc- 
cessors, and  every  of  them,  might  be  exonerated  and  quieted, 
by  reason  of  the  premises;  and  that  the  now  sheriff,  and  all 
others  who  may  hereafter  be  sheriflEs  of  the  said  county  of 
[  ^337  ]  Middlesex,  might  not  be  charged  therewith ;  and  *that  all  the 
aforesaid  residues  of  terms  of  years,  annuities,  goods  and  chattels, 
and  sums  of  money,  which  were  of  the  said  Thomas  Bowler,  late 
attainted  of  felony  at  the  time  of  his  said  conviction  and  attainder, 
so  taken  and  seised  into  the  hands  of  his  said  Majesty  as  afore- 
said, or  elsewhere,  within  the  realm  of  England,  to  the  aforesaid 
Francis  Capper,  and  Elizabeth  his  wife,  in  right  of  the  said 
Elizabeth  and  Frances  Pierson,  by  virtue  of  the  premises,  may 
be  given  and  delivered,  &c. 

Replication, — Sir  Samuel  Shepherd,  Knt.  Attamey-General  of 
our  said  lord  the  King,  who  prosecutes  for  our  said  lord  the  King 
in  this  behalf,  having  heard  the  said  claim  of  the  said  plaintiffs 
read : — as  to  so  much  thereof  as  relates  to  the  said  lands  at 
Apperton  aforesaid,  wherein  the  said  Thomas  Bowler  was  pos- 
sessed of  the  said  residue  of  a  term  of  twenty-one  years,  and  to 
the  said  goods  and  chattels  in  the  aforesaid  inquisition,  and 
schedule  thereunto  annexed  contained : — 

Saith,  that  he  cannot  deny  but  that  the  said  last-mentioned 
lands  are  situate  within  the  said  manor  of  Harrow,  otherwise 
Sudbury,  otherwise  Harrow  on  the  Hill ;  and  that  the  said  goods 
and  chattels  are  within  the  said  manor,  and  the  precincts 
thereof,  in  manner  and  form,  as  the  said  Francis  Capper,  and 
Elizabeth  his  wife,  and  Frances  Pierson,  have  above  alledged 
and  pleaded.  And  the  said  Attomey-Genercd  doth  not  deny,  but 
[  *288  ]  confesseth  the  claim  of  the  said  defendants  to  the  *8aid  last- 
mentioned  lands,  and  the  said  goods  and  chattels ;  and  as  to 
the  residue  of  the  said  claim,  the  said  Attomey-Oeneral^  on  be- 
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half  of  his  said  Majesty,  protesting  that  the  said  claim,  in  manner  The  Kiva 
and  form  as  the  same  is  above  made  and  pleaded,  and  the  matters  oappab. 
therein  contained,  are  insufSicient  in  law  to  amove  the  hands  of 
his  said  Majesty  from  his  possession  of  the  said  residues  of  the 
said  terms  of  years,  and  the  lands  comprised  therein  (except  the 
said  lands  at  Apperton)  annuities,  and  sums  of  money  therein 
mentioned ;  and  that  the  said  Attomey-General,  on  behalf  of  his 
said  Majesty,  has  no  occasion,  nor  is  he  bound  by  the  law  of  the 
land  to  answer  thereto.  Nevertheless  the  said  Attomey-Oeneral, 
on  behalf  of  his  said  Majesty,  saith,  that  the  lands  comprised  in 
the  said  residues  of  the  said  terms  of  years  (except  the  said  lands 
at  Apperton),  and  the  said  annuities  and  sums  of  money,  were 
not,  nor  are  any  or  either  of  them,  situate  within  the  said  manor 
of  Harrow,  otherwise  Sudbury,  otherwise  Harrow  on  the  Hill, 
but  were  and  are  <mt  of  the  said  manor.  And  the  said  Attorney- 
General,  on  behalf  of  his  said  Majesty,  further  saith,  that  in  the 
said  first  year  of  the  reign  of  the  said  Eong  Edward  lY.  formerly 
King  of  England,  and  at  the  time  of  the  making  of  the  said 
letters  patent  of  the  same  late  King,  the  then  Archbishop  of 
Canterbury  was  seised  in  his  demesne  as  of  fee,  in  right  of  his 
said  archbishopric,  as  well  of  and  in  the  said  manor,  as  of  and 
in  divers  other  lordships  and  manors,  in  divers  parts  of  England, 
wherein  were  divers  men  and  tenants  of  the  Archbishop,  *as  well  [  *239  | 
resident  as  non-resident,  and  the  said  Archbishop,  and  his  suc- 
cessors, Archbishops  of  Canterbury,  and  the  said  Thomas,  Arch- 
bishop of  Canterbury,  in  the  said  claim  mentioned,  continually 
from  the  making  of  the  said  letters  patent  of  the  said  King 
Edward  lY.  until  and  at  the  time  of  the  making  of  the  said  deed 
by  the  said  Thomas,  Archbishop  of  Canterbury,  bearing  date  the 
12th  day  of  November,  in  the  thirty-seventh  year  of  the  reign  of 
the  late  King  Henry  YIII.  were  seised  in  their  demesne  as  of  fee, 
in  right  of  the  said  Archbishopric,  as  well  of  and  in  the  said 
manor  of  Harrow,  otherwise  Sudbury,  otherwise  Harrow  on  the 
Hill,  as  of  and  in  the  same  other  lordships  and  manors,  wherein, 
during  all  the  time  aforesaid,  were  divers  men  and  tenants  of  the 
same  Archbishops,  as  well  resident  as  non-resident,  and  also  of 
and  in  the  several  liberties,  privileges,  and  franchises,  granted  by 
the  said  letters  patent  of  the  said  late  King  Edward  lY. ;  and 
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Thb  Knro    that  the  said  Thomas,  Archbishop  of  Canterbury,  and  his  sac- 
Cappbb.      cessors,  Archbishops  of  Canterbury,  from  the  time  of  the  making 
of  the  said  deed,  continually  have  been,  and  the  now  Lord  Arch- 
bishop of  Canterbury  still  is  seised  in  their  and  his  demesne,  as 
of  fee,  in  right  of  the  said  Archbishopric,  of  and  in  divers  of  the 
other  lordships  and  manors,  wherein  there  were  and  are  divers 
men  and  tenants  of  the  said  Archbishops,  as  well  resident  as 
non-resident,  to  wit,  at  Westminster,  in  the  county  of  Middlesex; 
and  this  the  said  Attomey-OenercU,  on  behalf  of  his  said  Majesty, 
f  *240  ]       is  ready  to  verify.    Wherefore  he  prays  *judgment,  and  that  the 
said  lands  comprised  in  the  said  residues  of  the  said  terms  of 
years  (except  the  said  lands  at  Apperton),  and  the  said  annuities 
and  sums  of  money,  may  remain  in  the  hands  of  our  said  lord 
the  King. 
Demurrer  and  joinder. 

ParkCf  for  the  demurrer,  submitted,  that  the  real  questions 
would  be,  Ist,  whether  the  leasehold  property  of  Bowler,  situate 
wiihotU  the  manor,  passed  by  the  operation  of  the  two  grants 
taken  together  :  and,  2ndly,  whether  the  stock  and  money  in  the 
funds,  the  property  of  the  felon,  passed  by  those  grants,  or  either 
of  them. 

On  the  first  question  he  contended,  that  it  having  been  ad- 
mitted on  the  record  that  the  defendants  were  entitled  to  the 
tenants  goods  and  chattels  within  the  manor,  it  was  admitted, 
that  a  royal  franchise  passed  by  the  letters  patent  to  the  grantee; 
for  unless  a  liberty  had  been  granted,  they  would  have  had  no 
right  to  any  thing. 

[It  was  admitted  that  the  leasehold  property  would  pass  under 
the  words  of  the  grant.] 

He  then  insisted  that  the  terms  of  the  grants  were  general, 
large,  and  unconfined,  and  there  was  nothing  expressed  in  them 
by  which  their  construction  could  be  so  limited  as  the  Crown 
were  obliged  to  contend  it  must  be: — ^that  there  could  be  no 
[  •841  ]  doubt  that  by  the  first  grant  of  Edward  IV.  to  the  *Archbishop 
every  thing  personal  which  the  tenant  attainted  had,  wherever 
situate  locally,  passed  to  the  grantee.  On  that  point  he  sub- 
mitted there  was  to  be  found  an  authority  which  was  precisely 
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applicable  and  went  to  establish  the  whole  proposition :  and  that  Thb  Kmo 
was  Lord  LumUy's  case:t — a  case  decided  with  more  than  ordi-  cappbb. 
nary  solemnity;  being  said  to  have  been  resolved  by  all  the 
Judges  of  England.  The  King  (in  that  case)  granted  to  the  Earl 
of  Arundel  and  his  heirs  "  ex  gratia  speciali  certa  scientia  &  mero 
motu  omnia  bona  &  catalla  felonum  &,  felon'  de  se  attinct'  de 
proditione,  de  feloni&,  utlagatorum  in  exigendo  positor',  hominum 
8uorum,  integre  tenentium,  &  non  integre  tenentium,  residentium, 
ic  non  residentium  ds  et  in  omnibus  maneriis  &  hereditamentis 
dicti  comitis."  The  Earl  was  seised  in  fee  of  the  hundred  of 
Paling,  in  the  county  of  Sussex.  B.  held  a  tenancy  in  fee  within 
the  said  hundred  of  the  said  Earl,  as  of  his  person.  B.  was  at- 
tainted of  treason,  committed  by  him  in  the  county  of  Hereford, 
and  had  a  lease  for  years,  and  goods  within  the  said  hundred  of 
Paling,  and  elsewhere,  where  the  Earl  had  not  any  hereditament: 
Resolved  by  all  the  Judges  of  England,  that  the  Lord  Lumley, 
who  has  the  estate  of  the  Earl  of  Arundel,  shall  by  force  of  the 
said  patent  have  the  said  tenancy,  lease,  and  goods. 

The  case  then  proceeds : — **  The  word  '  de '  shall  be  construed 
and  relate  to  any  tenure  of  the  person,  *or  of  any  manor  of  the  [  •242  ] 
Earl :  the  word  '  in '  relates  to  goods ;  the  word  '  de '  to  tenancies 
which  are  held  of  the  Earl  be  the  tenants  resident  or  non-resident. 
This  is  a  good  precedent  to  construe  beneficium  principis,  qiiod 
decet  esse  mansurum.  The  words  in  a  patent  ex  certd  scientid 
speciali  gratia  d  mero  motu,  make  the  case  of  the  King  like  the 
case  of  the  grant  of  one  subject  to  another ;  if  the  King  be  not 
evidently  deceived.'*  . 

That  case  goes  the  whole  length  of  the  proposition  for  which 
the  defendants  contend,  and  if  it  be  an  authority  at  all,  is  directly 
in  point,  at  least  as  to  the  grant  of  Edward  lY. 

Then  the  question  will  be,  whether  that  grant  is  not  embodied, 
and  the  whole  substance  of  it  incorporated  in  the  grant  of  Henry 
Vin.  to  Sir  Edward  North.  The  latter  grant  adopts  the  former 
in  the  fullest  and  most  ample  terms,  and  by  express  and  most 
comprehensive  reference  to  it  grants  all  the  privileges,  liberties, 
franchises,  &c.  &c.  which  the  Archbishop  had.  Now  the  cases 
are  numerous  which  establish  that  words  of  express  reference  to 
t  Jenk.  Eep.  6th  Cent,  case  47,  and  Vin.  Abr.  134. 
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Thb  Knro  a  former  charter,  person,  or  thing,  will  pass  the  franchises  which 
OAms.  had  been  appendant  to  the  subject-matter  before  its  reunion  to 
the  Crown.  This  is  the  case  of  a  liberty — a  royal  franchise — 
and  therefore  passes  by  words  of  reference.  In  Whistler's  case  ^ 
[  *)48  ]  it  was  held  (citing  Darcie's  case),  that  "  if  a  *man  has  a  manor 
to  which  an  advowson  is  appendant,  and  franchise  to  have  for- 
feitures and  other  franchises  within  the  manor,  and  afterwards 
the  manor  comes  to  the  King  by  forfeiture  of  war,  and  afterwards 
the  King  gives  the  manor  to  hold  with  the  franchises  which  were 
always  regardant  to  the  said  manor  as  such  a  one  held,  he  shall 
have  the  franchises :  and  there  Sir  William  Herle  said,  that  it 
shall  be  a  new  grant ;  for  the  franchises  (which  lay  in  point  of 
charter)  were  come  to  the  Crown."  And  in  the  same  case  it  ia 
said  to  be  observable  thereon,  "  that  if  a  manor,  in  which  the 
owner  have  franchises  which  lie  in  point  of  charter,  as  forfeiturea 
for  treason,  and  other  royal  franchises,  come  to  the  King's  hands, 
and  he  grants  it  again  with  the  forfeitures  of  treason  and  other 
franchises  which  were  regardant  or  appertaining  to  the  said 
manor,  as  such  a  one  held,  all  the  franchises  should  pass,  and 
that  the  words  '  regardant  or  appertaining  to  the  manor '  shall 
be  taken  in  that  sense,  although  according  to  the  strict  propriety 
of  the  words  such  franchises  could  not  be  appertaining  to  the 
manor.'*  And  the  reason  given  is,  that  such  construction  as  will 
make  the  true  intention  of  the  King  expressed  in  his  charter  take 
effect  is  for  the  King's  honor,  and  stands  with  the  rules  of  law  t 
and  therefore  this  word  **  appertaining "  shall  in  such  case  in 
the  King's  grant  be  taken  out  of  the  proper  signification.  The 
case  then  proceeds  thus : — 2.  "  It  is  to  be  observed,  that  in  the 
same  case  such  franchises  as  be  in  point  of  charter  shall  pass  as 
by  a  new  grant ;  a  fortiori^  franchises  appendant  or  appertaining 
[  •2U  ]  to  a  manor,  *as  advowsons,  &c.  (which  always  continue  in  esse, 
and  are  never  extinct  in  the  Crown)  shall  pass.  It  is  said  in 
Plow.  Com.  in  Fogassa's  case,  12  b,  if  the  King  at  this  day  grants 
over  certain  lands  which  have  come  to  his  hands  before,  and 
further  grants  to  the  grantee  tales  libertateSf  privilegia,  jurisdic- 
tiones,  dtc.  that  he  had  who  was  last  seised  of  the  lands,  where 
the  King  knows  not  the  certainty  of  the  liberties  and  privileges, 

t  lOCo.  Bep.  65  b. 
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yet  the  grant  is  good  enough,  and  the  patentee  may  enquire  what  Thb  Kino 
liberties  and  privileges  the  other  had  before ;  and  forasmuch  as  cappbb. 
this  incertainty  may  be  reduced  to  a  certainty  by  enquiry  or  cir- 
cumstance, the  grant  is  good  "  (citing  9  Sep.  f.  24  b).  That  case 
is  noticed  for  the  same  point  in  Yiner,!  where  also  under  the 
same  title  (pi.  1)  it  is  said  (citing  Br.  Abr.  tit.  Extinguishment, 
pi.  82,  and  lb.  Incidents,  pi.  12),  if  the  King  purchases  a  manor 
to  which  franchises  real  (royal)  are  regardant,  and  after  gives 
the  manor  gimul  cum  libertaf  ad  illucL  spectanV  and  does  not  say 
simvl  cum  libertaf  ad  illud  spectanf  at  the  *time  that  the  manor  [  *246  ] 
was  in  the  hands  of  the  feoffor  of  the  King,  the  franchises  do  not 
pass  by  this  general  grant,  because  the  franchises  of  common 
right  were  annexed  to  the  Grown.  But  (it  is  also  said,  pi.  2) 
otherwise  it  had  been  if  special  mention  had  been  made  "  as  is 
aforesaid  "  in  the  charter :  and  several  other  cases  to  that  effect 
are  noticed  in  the  same  book.  The  authorities  therefore  establish 
that  point  incontrovertibly :  and  the  whole  case  is  strengthened 
by  the  rule  with  respect  to  royal  grants  recognized  in  the  books, 
that  where  the  King  grants  by  the  words  "  ex  certd  scientia  <k 
mero  motu,*'  such  patents  shall  be  taken  more  strongly  against 
the  King,  and  in  favour  of  the  patentee.  (Yin.  Abr.  tit.  Prerog. 
(E  c)  8)  where  many  authorities  are  cited  in  support  of  that 
position.  These  patents  grant  by  those  words ;  and  therefore 
ex  tn  termini,  many  objections  which  might  otherwise  have  been 
raised  on  the  distinction  to  be  taken  between  the  grants  of  the 
Crown  and  those  of  the  subject  are  entirely  put  out  of  this 
discussion. 

Then  (adverting  more  particularly  to  the  terms  of  the  grants, 
and  observing  that  besides  the  very  general  nature  of  those 
terms,  there  were  many  things  granted  which  were  merely  personal 

t  Abr.  tit.  Prerog.  of  the  King  feoffor '    car    ils    fueront    extincts 

(I.  b.),  pL  7  (L.  b.)  pi.  1.  deyant,  ut  yidetur  &  p  ceux  parolx 

'*  Thorpe  dit,   si   le  roy  purchas  iLs  pass*  coe  appedants  per  ley.    43 
manor'    a    q  franohes    royals    sont  Ass.    10.'*      [The    extract   as  given 
regardats  &  puis    done  le  manner  from  Yiner  is  substantially  though 
simul  cCt  libertat  ad  iUud  spectant,  not  verbally  correct.— F.  P.] 
nul  liberties  pass*,  car  p  le  purchas  **  Incidents  &  appendaiitSy  pi.  12. 
les    franches    de    como    droyt   fuit         '  *Franches  que  fuer  extinct  p  pur- 
annex*  al  ooron',  cOtr  sil  doe  le  maner  chase  le  roy  pass*  *p  novel  graunt 
*  cum  libertat*  ad  illud  spectant  tepore  come  append.'  ** 
quo   manerin   fuit  in    manibus    le 
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Thb  Kiho  — as  to  have  fines,  amerciaments,  <&c.  of  their  tenants,  that 
Gappxil  they  should  be  exempt  from  tolls  throughout  England,  &c.  See. 
— which  could  not  be  confined  to  locality) — ^it  was  insisted,  that, 
on  the  whole,  it  was  impossible  to  contend  that  the  grantees 
[  *i46  ]  were  not  entitled  to  the  goods  and  chattels  of  attainted  ^tenants 
of  the  manor,  wherever  they  might  be  found,  as  well  without 
the  manor,  as  within. 

On  the  2nd  question — whether  the  money  in  the  funds  and 
stock  belonging  to  the  tenant  passed  by  the  grant — ^it  was  sub- 
mitted, that  the  grantee  was  entitled  to  that  species  of  property 
also  under  the  words  ''  bona  d  catalla  felonum^'*  used  in  a  grant 
of  a  liberty.  It  was  urged,  that  as  there  could  be  no  doubt  that 
the  Crown  would  be  entitled  to  such  species  of  property,  and 
that  the  grant  of  a  liberty  was  a  transfer  of  a  complete  right  of 
sovereignty,  such  property  must  be  held  to  have  passed  by  this 
grant.  In  Com.  Dig.  tit.  Waife,  C.  it  is  said,  that  **  by  grant  of 
the  goods  fugitivor'  db  felon',  the  grantee  shall  have  the  debts 
and  specialities  of  fugitives,  &c.  as  well  as  other  goods,  though 
there  are  no  special  words."  In  2  Bol.  Abr.  195,  (E)  pi.  1,  is 
the  position,  that — if  the  King  grant  certain  Uberties,  and 
among  other  things  omnia  bona  dt  cataUa  felonum  de  se,  within 
such  a  place,  it  shall  pass  obligations,  speciahties,  and  debts, 
due  to  the  felon ;  for  though  in  other  cases  it  would  not,  in  the 
grant  of  a  liberty  it  will.  There  can  be  no  doubt  that  the  stock 
would  have  belonged  to  the  Crown :  and  if  a  particular  grant 
had  been  made,  which,  after  reciting  Bowler's  conviction,  had 
granted  all  his  goods  and  chattels,  his  stock  or  money  in  the 
funds  would  have  passed.  Such  property  is  in  fact  an  annuity, 
and  it  is  personal,  and  declared  to  be  so  by  the  41st  Geo.  III. 
c.  8,  s.  17.  t  It  is  transferrable  by  assignment.  Annuities  were 
[  *247  ]  known  to  the  common  law.  (Com.  Dig.  *tit.  Annuity).  And 
although  funded  property  was  certainly  not  known  when  these 
grants  were  made,  yet  the  language  of  the  grants  is  prospective ; 
the  words  are  ''of  all  things  wliich  to  the  said  late  King,  or  his 
heirs,  might  or  ought  to  belong."  Promissory  notes,  which 
are  choses  in  action,  and  also  of  comparatively  modern  intro- 
duction, would  have  belonged  to  the  Crown  ;  and  therefore  they 
would  pass  to  the  grantee. 

t  Repealed,  Stat.  Law  Bev.  Act,  1870. 
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Richardson,  for  the  Crown,  contended,  that  the  defendants  Thk  Kiko 
were  not  entitled  to  the  goods  and  chattels  of  the  felon  not  (7appj» 
situated  within  the  manor.  If  the  grant  of  Edward  IV.  even 
to  the  Archbishop  could  be  construed  so  largely,  it  would  be 
productive  of  the  utmost  mischief  and  inconvenience  if  it  were 
not  altogether  impracticable.  It  would  induce  a  continual 
clashing  of  claims  between  different  lords,  grantees  of  similar 
franchises  in  different  manors,  and  between  the  Archbishop 
himself  and  his  alienee  of  any  of  his  lordships,  before  the  Act 
restraining  ecclesiastical  persons  from  disposing  of  their  posses- 
sions; and  it  would  be  impossible  to  say  where  one  of  the 
numerous  manors  of  the  Archbishop  had  been  granted  away  by 
him,  and  a  tenant  of  that  manor  had  been  attainted,  being 
possessed  of  leasehold  property  both  in  the  manor  granted,  and 
in  others  still  belonging  to  the  Archbishop,  whether  the  property 
in  the  manor  not  granted  belonged  to  the  Archbishop  or  his 
grantee :  and  he  submitted  that  on  that  ground  alone  it  could 
hardly  be  conceived  that  the  King  had  granted  the  franchise  in 
so  large  *a  manner  as  the  defendants  construe  it.  Such  a  grant  C  *^^  1 
in  those  days  would  have  occasioned  a  constant  warfare  between 
the  different  lords,  if  it  were  so  to  be  construed,  and  in  more 
modern  times  unceasing  litigation  as  the  present  claim  sufficiently 
proves;  and  therefore  it  ought  to^be  most  satisfactorily  shewn  to 
be  the  unavoidable  construction  of  it  before  the  Court  would  so 
extend  it :  whereas  the  construction  put  on  it  by  the  Crown  was 
at  once  reasonable  and  practicable. 

He  then  adverted  to  the  various  passages  of  the  grant,  which  gave 
authority  to  the  ministers  and  servants  of  the  Archbishop  to  put 
themselves  in  possession  of  the  goods  and  chattels,  &c.  &c.  (Vide 
the  grant,  ante  in  italics  pamm)  as  shewing  that  the  franchise  was 
intended  to  be  confined  to  the  possessions  of  the  Archbishop,  where 
alone  his  ministers  and  servants  could  have  had  jurisdiction. 

He  admitted  that  Lord  Lumley*8  case  was  a  strong  authority, 
as  far  as  it  went ;  but  he  submitted,  that  there  did  not  appear 
to  have  been  any  opposition  made  to  the  claim  of  Lord  Lumley, 
and  that  it  was  decided  without  argument :  and  that  there 
was  also  to  be  noticed  a  distinction  in  that  case,  the  tenant 
holding  the  tenancy  in  fee  of  the  Earl  '*  as  of  his  person." 
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Thb  Kiho  He  then  inflisted,  that  whatever  might  be  the  constraction  of 
Ca»bil  tho  ^^^^  gr&nt,  it  was  quite  clear  that  the  goods  of  felons  without 
f  •S^a  ]  the  manor  did  *not  pass  to  the  grantee  by  the  re-grant  of  Henry 
YIII.,  contending  that  there  must  be  express  words  to  revive  a 
liberty,  which  has  become  re-united  to  the  Grown,  by  a  re-grant 
to  a  subject  of  the  possessions  to  which  it  had  been  annexed ; 
and  for  that  he  cited  Com.  Dig.  tit.  Grant,  G.  7,  where  it  is 
said  that  "  words  too  general  are  not  sufficient  in  the  King's 
grants :  as  if  bonafelon^  &c.  which  lie  in  grant  and  not  in  pre- 
scription, are  reunited  to  the  Grown  or  extinguished,  and 
afterwards  the  King  grants  the  manor  cum  tot  taV  libertat* 
privilege  dtc,  qual*  A.  nuper  abhas  habuit,  who  claimed  the  same 
privileges  by  charter,  the  grantee  shall  not  have  bona  felon*  by 
such  general  words."  To  the  same  point  is  the  Bishop  of 
Coventry's  case,  2  Bol.  198,  1.  40,  and  Lord  Lovelace's  case. 
Sir  W.  Jones'  Rep.  In  itin.  Windsor,  270,  and  in  itin.  de 
Waltham,  849.  The  rule  is  clear  that  the  Crown  is  not  bound 
by  general  words,  or  words  of  reference,  and  that  in  all  cases  of 
royal  grant  express  words  are  necessary  to  confer  or  revive  a 
franchise. 

(Graham,  Baron,  mentioned  the  Marquis  ofDownshire's  case,t 
recently  determined  in  this  Court,  as  having  so  decided.) 

If  it  should  be  said  that  there  are  express  words  in  this  grant, 
it  should  be  observed  that  there  is  also  an  express  limitation  of 
them,  confining  the  subject-matter  to  the  manor  of  Harrow. 
The  words  "  within  the  manor  of  Harrow  "  govern  and  qualify 
[  •260  ]  every  one  of  the  several  objects  of  ♦the  grant,  and  the  grant 
itself  commences  and  concludes  with  those  words.  The  Court 
is  therefore  relieved  from  the  necessity  of  construing  the  grant 
in  a  manner  so  inconvenient  and  incongruous  as  the  construction 
attempted  to  be  put  on  it  by  the  defendants  would  be,  if  indeed 
they  could  so  construe  it  on  the  general  tenor  of  the  grant 
independently  of  the  presence  of  those  words. 

He  submitted  therefore  finally,  that  the  defendants'  construc- 
tion was  not  the  true  and  legal  one,  as  applied  to  either  of  the 
t  A  report  of  that  decision  immediately  follows  this  case. 
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grants ;   but  that  as  applied  to  the  grant  of  Henry  VIII.  the    Thb  Kixa 
very  terms  of  the  letters  patent  exclude  the  possibility  of  such  a     cafpks. 
construction,  and  are  conclusive  against  it. 

As  to  the  question  of  the  stock,  he  contended,  that  the  general 
words  of  the  letters  patent  were  not  sufficient  to  pass  money  in 
the  funds,  of  whatever  nature  such  sort  of  property  might  be 
deemed  to  be ;  and  he  submitted  that  it  certainly  was  not 
personal  property.  Cases  have  established  that  the  debts  of  a 
felon  do  not  pass  by  general  words :  and  particularly  The  King  v. 
^Sutton ;  t  The  Mayor  of  SouOiampton  v.  Richards ;  I  Ford  and 
Sheldon' 8  case;§  The  Queen  v.  The  Archbishop  of  Canter}mry^\ 
which  last  was  a  case  where  the  question  was,  whether  a  right  to 
a  presentment  on  an  avoidance  passed  by  a  grant  of  goods  and 
chattels  of  felons  of  themselves ;  and  it  seemed  to  be  the  prevailing 
opinion  (for  the  case  was  not  determined)  *that  a  title  to  present  [  ^^^  ] 
being  a  special  chattel,  did  not  pass  by  the  general  words  ''goods 
and  chattels."  He  also  cited  an  Ananymotts  case  in  Owen ;  IT 
Lord  Northampton  v.  St.  John;  tt  and  an  Anonymous  case  in 
Yentr.t  t  Thenadverting  to  the  case  cited  for  the  defendant  from 
2  Bol.  Abr.  195,  he  objected  that  that  was  not  in  point  of 
decision :  the  report  states  merely  that ''  so  the  Judges  seemed 
to  incline,"  and  eventually  they  recommended  a  trial,  the  result 
of  which  is  not  known. 

But  it  was  chiefly  urged,  that  in  all  events,  as  the  money  in 
the  funds,  be  it  annuity  or  what  it  may,  was  not  locally  situate 
within  the  manor  of  Harrow,  it  therefore  did  not  pass.  It  has 
no  locality:  it  is  bona  notahilia,  and  requires  prerogative 
administration.  It  is  difficult  to  define  what  species  of  property 
stock  is.  It  was  certainly  made  personal  by  Act  of  Parliament. 
(41  Geo.  III.  c.  8),  for  purposes  of  enjoyment;  but  the  in- 
trinsic nature  of  the  property  was  not  nor  could  be  altered  by 
that  statute:  and  in  construing  a  grant  of  the  date  of  these 
letters  patent,  that  Act  of  Parliament  can  not  certainly  be  called 
in  aid  to  extend  its  effect,  by  including  a  species  of  property  not 
in  existence  at  that  time.   In  the  case  of  Wildm^n  v.  Wildman,^^ 

t  1  Wme.  Saund.  275.  H  Ow.  Bep.  156. 

t  1  Sid.  142.  tt  2  Leon.  56. 

§  12  Co.  Eep.  162  a.  tt  1  Vent.  32. 

II  1  Leon.  202.  §§  7  B.  B.  153  (9  Vee.  174). 
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Thb  Kiko  the  Master  of  the  Bolls  held,  that  stock  was  merely  a  right  to 
Oappbr.  recover  a  perpetual  annuity,  and  that  it  was  neither  a  chattel  nor 
had  any  resemblance  to  a  personal  chattel.  On  the  whole 
[  *252  ]  *theref ore  he  submitted,  that  that  species  of  property  did  not  pass 
by  the  grant  of  goods  and  chattels  of  felons,  or  that  if  it  did, 
as  it  was  confined  to  goods,  &c.  within  the  manor  of  Harrow, 
stock  being  not  in  fact  locally  situate  any  where,  and  certainly 
not  within  the  manor,  clearly  did  not  pass  by  the  words  of  the 
second  grant. 

Parkty  in  reply,  submitted  that  whatever  might  be  the 
inconvenience  arising  from  any  number  of  sub-grants  made  by 
the  original  grantee,  no  question  of  that  sort  occurred  in  the 
present  case,  and  therefore  no  argument  could  be  founded  on  it 
now.  He  insisted  that  the  cases  cited  for  the  defendants  were 
in  point,  and  bad  not  been  answered ;  and  as  to  the  cases 
brought  forward  for  the  Crown,  he  relied  on  the  distinction 
before  taken  of  the  present  being  a  grant  of  a  liberty. 

He  repeated  that  the  money  in  the  funds  passed  to  the 
defendants  under  the  words ''  goods  and  chattels,"  and  submitted 
that  the  case  from  Siderfin,  of  The  Mayor  of  Southampton  v. 
Richards^  on  which  The  King  v.  Sutton  seemed  to  have  been 
founded,  had  in  fact  decided  nothing,  nor  had  there  been  any 
decision  in  the  case  from  Leonard,  of  The  Queen  v.  Tlie  Arch- 
bishop of  Canterbury.  The  present  was  therefore  a  case  of  first 
impression,  and  depended  materially  on  the  nature  of  such 
property,  and  whether  it  was  capable  of  being  included  and 
granted  under  the  words  *'  goods  "  and  **  chattels." 

Cur.  adv.  mlt. 

I  s&s  ]      Richards,  Lord  Chief  Baron,  now  delivered  judgment : 

[Having  stated  the  facts  and  the  pleadings  elaborately  and 
succinctly  from  the  record  :  and  having  observed,  that — ^it  being 
admitted  by  the  confession  of  the  Attorney-General  in  his  replica- 
tion, that  the  defendants  were  entitled  to  the  residues  of  terms, 
goods,  and  chattels,  situate  and  being  locally  within  the  manor 
of  Harrow,  of  such  of  the  tenants  of  the  manor  as  should  be 
attainted  of  felony — the  sole  question  would  be,  whether  they 
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were  also  entitled  to  the  residues  of  terms,  and  goods  and  chattels    Thb  Eivo 
of  such  tenants,  situate  and  being  locally  vnthout  the  manor.]      gafpeb. 
That  question,  said  his  Lordship,  will  depend  wholly  on  the  legal 
construction  of  the  two  grants  by  which  the  franchise  is  said  to 
have  been  conferred. 

The  first  is  a  grant  of  Edward  IV.  of  certain  privileges  therein 
enumerated  to  the  then  Archbishop,  to  be  enjoyed  by  him  and 
his  tenants  in,  of,  or  upon  the  lands,  lordships,  possessions,  and 
fees  of  the  said  Archbishop. 

[His  Lordship,  having  read  verbatim  the  granting  part  of  those 
letters  patent,  as  far  as  the  conclusion  of  what  relates  to 
the  franchise  of  having  the  goods  and  chattels  of  felons, 
observed :] 

There  is  nothing  said  of  the  manor  of  Harrow  by  name  in  that 
grant,  as  distinguished  from  the  other  possessions  of  the  Arch- 
bishop, and  it  appears  *from  the  record  (on  which  I  shall  [*254] 
presently  observe)  that  the  Archbishops  of  that  day  possessed 
many  other  manors  besides  this  of  Harrow  in  different  parts  of 
England.  The  grant  is  a  very  general  one,  and  is  worded  in  a 
very  general  way,  and  certainly  in  its  terms  it  is  very  indefinite 
and  confused,  and  most  inconvenient  of  construction. 

In  the  S7th  of  Henry  YIII.  the  then  Archbishop  granted  this 
manor  of  Harrow  to  king  Henry  YIII.  and  there  is  no  doubt  that 
by  that  grant  the  King  became  seised  of  the  manor  de  jwre 
corona,  as  amply  as  if  it  had  never  been  granted  at  all  to  a 
subject. 

The  King  then  (in  the  same  year)  granted  it  to  Sir 
Edward  North,  and  it  will  be  extremely  material  in  deciding 
this  case  to  attend  particularly  to  the  precise  terms  of  this  last 
grant. 

[His  Lordship  read  the  words,  as  in  the  note,  p.  577  ante,  to 
the  kahendum.]  He  granted  therefore,  as  we  see,  all  this  manor  of 
Harrow,  with  all  and  singular  its  rights  and  appurtenances  in 
Harrow  expressly  and  emphatically,  to  the  said  Archbishop  of 
Canterbury  formerly  belonging.  Nothing  is  here,  as  yet,  said 
about  the  goods  of  felons,  and  whatever  is  given  is  stated  to  be 
in  Harrow.  Then  the  grant  thus  proceeds :  **  And  further  the 
same  lord  the  King  of  his  certain  knowledge  and  mere  motion  did 
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Turn  Kiva  grant  to  the  aforesaid  Sir  Edward  North  and  the  Lady  Alice  his 
Cappxb.  wife,  that  they  should  have,  hold,  *and  enjoy,  within  the  aforesaid 
[  •256  ]  manor,  messuages,  &c.  and  all  and  singular  other  the  premises, 
and  within  every  part  thereof,  view  of  frankpledge  and  leet,  and 
all  things  which  to  view  of  frankpledge  and  leet  belong,  free 
warrens,  &c.  &c. ;  and  goods  and  chattels  of  felons  and  fugitives, 
and  felons  of  themselves,  outlawed  or  otherwise,  and  others  how- 
soever condemned,  or  convicted,  deodands,  estrays,  and  other 
rights,  jurisdictions,  privileges,  franchises,  liberties,  &c.  as  or 
which  the  said  Thomas,  late  Archbishop  of  Canterbury,  or  either 
or  any  of  his  predecessors,  in  right  of  the  Archbishopric,  ever 
had,  held,  and  enjoyed,  in  the  manor  and  premises  aforesaid, 
by  reason  or  pretext  of  any  charter  of  gift,  &c."  That  is  the 
language  of  this  second  grant  to  Sir  Edward  North.  The 
defendants  in  their  plea  deduce  their  title  from  that  grantee. 
Now  the  first  question  is,  whether  under  that  second  grant  the 
leasehold  property  of  tenants  of  the  manor,  not  locally  ntuate 
mthin  the  manor,  passed  from  the  Crown  to  the  grantee ;  for 
the  Attorney 'General  has  very  properly  confessed  the  defendant's 
claim,  as  to  those  parts  which  are  locally  situate  within  the 
manor. 

Now  I  very  much  question  whether  the  leasehold  premises  of 
the  tenants  of  the  Archbishop,  situate  out  of  the  manor,  would 
have  passed  even  by  the  terms  of  the  first  grant  of  Edward  lY. 
to  the  Archbishop,  large  and  extensive  as  they  are  said  to  be ; 
yet  certainly,  as  applied  to  this  question,  those  letters  patent  are 
r  ^256  ]  very  difficult  of  interpretation.  *But  a  fact  is  put  on  the  record 
by  the  replication  of  the  Attorney-General,  which  will  much 
assist  us  in  ascertaining  the  true  construction  of  these  instru- 
ments. It  is,  that  *'  the  Archbishops  of  Canterbury  before  and 
at  the  time  of  making  the  letters  patent  of  Edward  lY.  and 
from  thence  till  the  time  of  the  grant  from  the  then  Archbishop 
to  King  Henry  YIII.  were  seised  in  their  demesne  as  of  fee,  in 
right  of  the  Archbishopric,  as  well  of  and  in  the  said  manor  of 
Harrow,  as  of  and  in  divers  other  lordships  and  manors  in 
divers  parts  of  England,  wherein  were  divers  men  and  tenants 
of  the  Archbishops,  as  well  residents  as  non-residents,"  and 
that  fact  may  serve  to  account  for  the  otherwise  apparently 
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extraordinary  terms  of  the  grant,  on  which  the  defendants  put  Thb  Kino 
80  extensive  a  construction ;  and  under  which  they  insist  that  cappke. 
every  thing  which  belonged  to  every  tenant  of  the  manor,  in 
any  place,  and  wherever  situate,  became  forfeited  on  attainder, 
to  the  Archbishop.  Now  certainly  that  would  be  a  most  incon- 
venient construction,  and  would  be  productive  of  much  mischief 
if  it  were  to  be  supposed  that  the  King  should  make  such  a 
grant  to  any  person  who  was  possessed  of  other  manors,  with- 
out confining  it  to  the  possessions  of  the  ^antee ;  for  each  of 
those  manors  might  be  aliened  to  other  different  persons  as  the 
manor  of  Harrow  was  to  the  Kmg,  and  in  that  case  each  indi- 
vidual alienee  would  have  claims  so  incompatible  as  to  render 
the  grant  altogether  absurd  in  effect,  and  impracticable  of  enjoy- 
ment, if  it  were  necessarily  to  be  construed  as  the  defendants 
^contend,  reddendo  singula  singvlis,  whereas  there  might  be  [  *267  ] 
somewhat  more  of  consistency  in  such  a  grant,  if  taken  to  be 
personally  confined  to  the  proprietor  of  many  manors,  giving 
him  such  a  right  commensurate  in  extent  with  his  other  pos- 
sessions. In  any  other  point  of  view  the  construction  now 
attempted  to  be  set  up  would  so  abound  with  inconveniences 
and  inconsistencies,  that  unless  we  should  be  absolutely  driven 
to  adopt  it,  it  ought  to  be  at  once  rejected. 

In  such  a  case  therefore  the  onus  is  on  the  defendants.  Now 
they  profess  to  sustain  that  onus  by  an  authority,  which  they 
insist  is  decisively  in  their  favour.  I  have  been  favoured  with 
a  copy  of  the  record,  but  I  think  I  may  fairly  state  it  from  the 
book  in  which  it  is  reported :  that  is  Lord  Lnmdey's  case. 

[His  Lordship  read  the  case.] 

Now  it  does  not  strike  me,  that  that  case  is  exactly  in  point 
here,  even  as  applicable  to  the  first  grant,  so  as  to  establish  the 
defendant's  position ;  for  the  words,  and  the  form  of  the  grant  in 
Lord  Lumley's  case,  are  not  precisely  the  same  as  in  these  letters 
patent.t    But  with  respect  to  its  being  ^conclusive  or  applicable      [  *258  ] 

t  It  may  be  useful  to  make  one  oomprehensiYe  and  personal  preposi- 

short  observation,  as  to  the  distinc-  tion   **  de"  the  leading  term,  and 

tion  in  the  language.    In  the  case  uniting  it  with  the  more  limited  and 

cited,  the  words  are  **  db  &  in."    In  loocd  one  "  tn,"  by  conjunction  (pur- 

fhis  grant  the  words  are  **  ux,  oft  or  porting  addition) — ^the  other  giring 

upon,**  the   one   making  the  more  the  commanding  position  to  "tn," 

Q  Q  2 
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Ths  EiMa    to  that  proposition  as  to  the  second  grant,  I  think  it  is  quite 
Capprb.     ^^^^^  ^h&i  ^^  ^^B  ^^  application  whatever  to  that,  and  therefore 
we  need  not  discuss  its  bearing  on  the  first  letters  patent. 

There  can  be  no  doubt  that  Henry  YIII.  took  the  manor  as 
fully  as  the  King  had  it  before  the  original  grants.  The  cases 
are  numerous  which  establish  that ;  but  I  shall  content  myself 
with  only  stating  one  or  two.  In  the  case  of  The  Abbot  of  Strata 
MarcelM  it  is  said,  "  when  the  King  grants  any  privileges, 
liberties,  franchises,  &c.  which  were  such  in  his  own  hands  as 
parcel  of  the  flowers  of  the  Crown,  as  bona  <t  cataUafelonum^  dc. 
within  such  possessions:  if  they  come  again  to  the  King, 
they  are  merged  in  the  Crown,  and  he  has  them  again  in  jure 
corotue"  That  position  is  maintained  in  Comyn's  Digest  (tit. 
Franchises,  G.  1.)  where  authorities  are  collected  which  establish 
that  franchises  appendant  to  a  manor,  or  other  possessions 
become  extinct  by  their  re-union  to  the  Crown,  and  the  King  is 
then  again  seised  of  them  injure  corona. 

That  being  so,  the  rule  is,  that  where  liberties  are  extinct, 
[  *269  ]  they  cannot  be  created  de  novo  by  ^general  words.  There  are 
one  or  two  strong  decisions  to  that  effect  in  Viner ;  and  I  have 
looked  into  the  cases  themselves,  and  find  them  perfectly 
correct.  The  first  is  in  tit.  Prerogative  of  the  King,  (A.  c.) 
'*  The  Dean  and  Chapter  of  P.  being  seised  of  certain  manors, 
to  which  the  King  annexed  by  grant  that  they  should  be  dis- 
charged of  purveyors.  They  surrendered  the  manors  to  the 
King.  The  King  afterwards  granted  them  to  others,  with  the 
same  liberties  and  privileges  as  the  Dean  and  Chapter  had.  In 
that  case,  in  as  much  as  the  ancient  liberties  were  extinct,  by 
being  sunk  into  the  Crown,  such  general  grant  did  not  create 
de  novo  the  liberties  which  the  Dean  and  Chapter  had  before. 
In  another  case  in  the  same  book,  tit.  Prerogative  (A.  c.)  2, 
•*  The  Bishop  of  Coventry  had  a  liberty  de  catalUs  felonum 
within  his  manor  of  B.  and  the  manor  having  come  to  the  King 
by  attainder,  he  granted  it  over  with  tot  tales  tantas  d  quotes 

and     employing     the    disjunotiYe,  be  used  merely  to  explain,  and  not 

making  "o/*'    rather  synonymoua  to  add  to  the  leading  term, 
with    **tipon,"    than   distinct  from         t  d  Co.  £ep.  25  b. 
**«n*'  and  **upon"  as  if  intended  to 
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libertates,  as  the  Bishop  or  his  predecessors  had :  yet  it  was  held,  Thb  Knra 
that  the  grantee  should  not  have  by  that  grant  the  said  liberties  cappbb. 
which  the  Bishop  had ;  for  when  they  are  once  extinct,  words  of 
revivor  will  not  be  sufficient ;  but  there  ought  to  be  words  of 
|]n*ftnt :  and  such  general  grant  will  not  be  sufficient."  In  Lord 
Pcu/efa  case  alsot  it  was  held,  that  general  words  are  not 
sufficient  in  the  King's  grant.  Thus,  where  a  grant  was  of  bona 
d'  catdUa  felonum  in  a  particular  forest  by  Hen.  VI.  to  J.  S. 
Afterwards,  by  a  private  statute,  *all  liberties  granted  by  him  [  ^860  ] 
were  resumed.  The  forest  came  to  the  King  by  attainder,  and 
it  was  again  granted  over  with  all  the  liberties  which  J.  S.  had 
therein  with  a  non  obstante  aliquo  statuto ;  yet  it  was  held,  that 
the  grantee  should  not  have  bona  felonum  by  such  general 
words  :  and  there  are  many  other  cases  to  the  same  effect.  I 
will  only  add  that  of  The  King  v.  StUton,l  where,  on  a  grant  of 
bona  d  catalla  felonum^  it  was  held,  that  the  goods  and  chattels 
of  felons  of  themselves  do  not  pass. 

[His  Lordship  again  adverted  particularly  to  the  terms  of  the 
grant  of  Henry  YIII.]  It  is  admitted  that  by  this  grant  the 
goods  and  chattels  of  felons,  situated  within  the  manor,  passed ; 
but  the  defendants  claim  all  the  tenants'  goods,  &c.  wherever 
situate.  Now  that  as  I  have  said  would  be  a  most  inconvenient 
grant  if  it  were  to  be  so  construed ;  but  I  consider  that  it  is 
impossible  to  give  so  extensive  a  construction  to  that  grant,  even 
if  it  were  not  a  grant  of  the  Crown,  but  of  a  private  individual ; 
for  by  the  grant  of  a  private  person,  of  the  goods  and  chattels 
of  felons  toithin  a  place,  the  goods  and  chattels  of  felons  out  of 
that  place  would  clearly  not  pass.  I,  however,  by  no  means 
intend  to  admit,  by  so  saying,  that  the  grants  of  the  Crown 
are  to  be  construed  as  those  of  private  persons  are ;  for  they 
are  not  governed  by  the  same  principles.  It  has  been  urged, 
that  the  words  ex  mero  motu  d  certd  acientid,^  reduce  a  royal 
grant  to  the  *same  standard  of  construction  as  the  grant  of  a  C  ^i  ] 
subject,  and  bring  it  within  the  principle  that  it  is  to  be  taken 
strongly  against  the  grantor,  and  certainly  those  words  are 
here.    I  am  however  not  of  that  opinion,  and  although  cases  to 

t  Cited  in  Lord  DarMs  case,  Oro.  §  Vide  Sawyer  y.  Ea9t,  Lane  Bep. 

Eliz.  513.  111. 

t  1  Saund.  273. 
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Tam  Kivo    that  effect  may  be  found,  yet  they  will  not  bear  minute  investi- 

Oappbb.     gation,  when  the  principles  on  which  they  proceed  are  examined. 

Then,  when  it  is  contended,  that  the  words  of  reference  to  the 

former  grant  carry  it  further,  the  cases,  which  I  have  already 

adverted  to,  furnish  the  answer  to  that  proposition. 

Thus  the  defendants  having  no  claim  on  principle,  and  there 
being  many  authorities  against  them,  we  are  to  enquire  if  there 
be  any  case  which  favours  the  doctrine  on  which  they  rely.  I 
consider  the  only  authority  cited  for  them  which  even  appears  to 
incline  towards  it,  {Lord  Lutniey'a  case,)  as  by  no  means  in  point, 
or  applicable ;  for  the  words  in  that  grant  are  bona  (dtc.)  tenen- 
Hum  {dc.)  de  din  omnibus  maneriisy  dc,  dicti  comitis,  so  that  that 
grant  is  extended  expressly  to  tenants  holding  of  the  manor,  as 
well  as  tenants  within  the  manor ;  whereas  in  this  second  grant 
there  is  a  total  absence  of  de^  and  a  constant  presence  of  the 
preposition  in.  The  words  within  the  manor  are  on  each 
occasion  repeated  as  if  with  care,  at  the  commencement, 
throughout,  and  at  the  end.  That  case  being  therefore  out  of 
the  way,  there  is  no  authority  for  the  arguments  which  have 
[  ^se2  ]  been  used  on  behalf  of  the  defendants'  *claim,  and  there  most 
accordingly  be  judgment  for  the  Crown  on  that  part  of  the  case. 

The  next  question  is  as  to  the  stock  and  the  dividends.  Now 
it  is  certainly  not  easy  to  define  precisely  the  meaning  of 
"  stock."  It  is  not  an  ancient  subject  of  property,  nor  known  to 
the  common  law.  It  is  however  a  hereditament.!  It  is  an 
annuity,  and  treated  as  such  by  Act  of  Parliament,  and  it  is 
made  personal  estate  by  statute.  But  whatever  it  may  be  after 
our  decision  on  the  other  part  of  the  case,  the  only  question 
regarding  it  now,  is  where  such  estate  is  to  be  considered  as 
locally  situate.  It  does  not  lie  within  the  manor  of  Harrow 
clearly,  nor  is  there  any  precise  defined  locality  ascribable  to  it. 
For  some  purposes  however,  it  has  a  locality,  as  certain 
specialties  have.  One  of  those  purposes  is  that  of  probate  and 
administration,  for  giving  effect  to  which  it  is  supposed  to  lie 
within  the  Archbishopric  of  Canterbury.    Now  Harrow  is  not 

t  8ie,  but  there  would  seem  to  be  revenue  were  granted  by  Charles  L 

something  wrong  in  the  report    An-  and  Charles   H.,  see  Williams   on 

nuities  limited  to  heirs  and  charged  Personal  Property,  14th  ed.  p.  209. 

on  partioolar  branches  of  the  public  — ^F.  P. 
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^thin  that  Archbishopric.    It  cannot  therefore  in  any  sense  be    Thb  Kiho 
said  to  lie  within  the  manor  of  Harrow,  even  if  it  have  a  fixed      capprr. 
locality ;  and  if  it  have  not,  cadit  questio,  for  nothing  is  granted 
that  is  not  within  the  manor  of  Harrow. 

The  case  of  WUdman  v.  Wildman,\  which  was  decided  by  the 
then  Mastbb  of  the  Bolls,  whose  accuracy  we  all  well  know,  is 
applicable  to  this  *point.  The  question  there  was,  whether  [  *268  ] 
stock  which  a  wife  had  become  entitled  to  as  next  of  kin  to  an 
intestate  in  the  life-time  of  her  husband,  part  of  which  she  had 
transferred  with  his  consent,  belonged  to  her  after  his  death. 
She  had  received  the  dividends  whilst  he  was  living.  The 
Mastbb  of  the  Bolls  was  of  opinion  that  it  did  belong  to  her  by 
survivorship.  We  know  that  a  chair  or  a  horse  would  not,  but 
that  a  debt  or  a  legacy  would.  On  that  occasion  His  Honor 
said,  "  The  interest  in  stock  is  properly  nothing  but  a  right  to 
receive  a  perpetual  annuity,  subject  to  redemption — a  mere  right 
therefore :  the  circumstance  that  Government  is  the  debtor  (so 
that  he  considered  it  a  debt)  can  make  no  difference — ^a  mere 
demand  of  the  dividends  as  they  become  due  having  no  re- 
semblance, to  a  chattel  moveable^  or  coined  money,  capable 
of  possession,  and  manual  apprehension."  Thus  he  seems  to 
have  thought,  and  I  apprehend  correctly ;  that  such  a  chattel  as 
is  capable  of  reduction  into  possession  by  a  husband,  so  as  to 
give  it  to  him,  must  be  such  as  may  be  possessed  by  manual 
occupation.  And  on  that  ground  he  decided,  that  a  transfer  of 
stock  to  the  wife,  was  not  a  reducing  into  possession  by  the  hus. 
band,  so  as  to  destroy  its  legal  incident  of  surviving  to  the  wife. 

Then  it  has  been  held,  that  the  words  bona  and  catalla  in  a 
royal  grant  will  not  pass  the  debts  of  a  felon.  The  authorities 
for  that  are  Ford  and  Sheldon's  case,t  and  The  King  v.  Sutton.^ 
In  *the  first  of  those  cases  it  is  laid  down  that  a  grant  of  such  [  *^^  I 
things  extends  only  to  goods  in  possession,  and  not  to  things  in 
action.  Now  stock  cannot  be  called  a  thing  in  possession :  it  is 
a  thing  in  action. 

There  is  also  another  case  which  is  very  strong  on  the  same 
point,  because  it  goes  to  shew  that  the  words  '*  goods  and 
chattels  "  will  not  carry  a  debt  as  being  a  chose  in  action  even  in 

t  7  B.  E.  153  (9  Ves.  174).         J  12  Co,  Bep.  1,  2.         §  1  Saund.  273. 
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Ths  Koro  a  will,  where  there  are  no  other  words  plainly  importing  an 
Ca^kb.  intention  that  they  should  pass ;  for  I  by  no  means  say  that  it 
would  not  pass  choaes  in  action  in  a  will  in  any  case.  We  are 
now  however  upon  the  construction  of  legal  instruments  which 
require  great  care,  notwithstanding  any  liberality  which  the 
words  ex  certd  scientid  and  mero  motu  may  be  supposed  to  admit 
of.  The  case  I  allude  to  is  that  of  Chapman  v.  Hart^\  which 
was  a  bequest  of  all  the  testator's  goods  and  chattels  in  hia 
house,  and  on  board  the  Warwick.  On  that  Lord^  Habdwicks 
said,  '*  Undoubtedly  no  goods  and  chattels  in  the  house  can  pass 
but  such  as  were  properly  in  possession,  not  cha$e9  in  action, 
except  Bank  notes,  which  the  Court  considers  as  cash ;  for 
those  words  may  certainly  extend  further  than  to  bare  furniture, 
and  if  any  ready  money  were  in  the  house  (if  not  an  extra- 
ordinary sum,  and  just  received)  that  would  pass.  In  the 
Countess  of  Ayleshvry's  case,  I  was  of  opinion,  that  by  a  devise  of 
[  «266  ]  all  things  in  a  house,'  money  and  Bank  *notes  passed  to  the 
testator's  wife,  and  that  the'testator  meant  to  consider  the  notes 
as  cash ;  but  bonds  do  not  pass,  not  admitting  of  a  locality,  except 
as  to  the  probate  of  wills,  &c.  I  think  there  is  a  difference  be* 
tween  a  legacy  of  goods  on  board  a  ship,  and  in  a  house,"  and 
so  on.  So  that  Lord  Hardwickb  was  of  opinion,  that  the  words 
**  goods  and  chattels  "  would  not  pass  choses  in  action. 

There  is  also  a  case  in  Br.  C.  C.  of  Moore  v.  Moore^l  where 
Lord  Thublow  held  the  same  doctrine,  and  recognized  the  case 
of  Chapman  v.  Hart.  The  question  was,  whether  a  bond  found 
in  a  drawer  in  a  house  in  Suffolk  passed  under  a  bequest  of  "  all 
my  goods  and  chattels  in  Suffolk,"  and  whether  the  word  bona 
would  pass  bonds  and  credits;  and  his  Lordship  said,  ''Chases  in 
action  have  no  locality.  Bonds  have  no  more  locality  than  other 
choses  in  action^  otherwise  than  by  drawing  the  jurisdiction  of 
the  Ecclesiastical  Court,  and  the  judgment  in  that  case  {Chap- 
man  v.  Hart)  must  prevail.  In  this  case  also  it  has  weight  that 
the  house  was  given  to  the  same  person.  Bemoval  of  goods 
for  a  necessary  purpose  is  not  an  ademption  of  a  specific  legacy. 
But  would  you  follow  bonds  and  judgments  in  the  same  manner? 
It  would  be  too  much  to  argue  it  in  that  way.  The  authority  of 
t  1  Vee.  Sen.  271.  %  1  Br.  C.  C.  127. 
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that  case  must  go  so  far  as  to  include  bonds  with  other  choaea  in    The  KzNa 
action  as  to  their  want  of  locaUty."  Gappbb. 

It  is  thus  settled  that  a  bond,  and  stock  have  no  locality  any  [  266  } 
more  than  other  choaea  in  action,  except  for  the  pnrpose  of  pro- 
bate and  administration;  and  therefore  as  the  words  here  are 
bona  d  catalla  felonum  they  do  not  pass  stock,  which  I  consider 
is  a  choae  in  action,  or  in  the  nature  of  a  choae  in  action.  It  is  not 
a  thing  tangible  of  which  you  can  take  corporal  possession,  and 
therefore,  without  having  recourse  to  the  distinction  founded  on 
the  words  "in  "  and  "within,"  as  not  passing  any  thing  which 
is  locally  situate  without  the  manor,  stock,  as  a  choae  in  action, 
does  not  pass  by  this  grant  as  honum  aut  cataUum,  and  therefore 
it  is  impossible  to  refuse  our  judgment  to  the  Grown. 

I  am  desirous  of  repeating  such  of  the  reasons  which  I  have 

given  as  are  founded  on  the  fact  stated  in  the  replication,  that 

the  Archbishop  was  seised  at  the  time  of  these  various  grants  of 

many  other  manors ;  for  in  case  of  his  alienation  of  any  or  all  of 

them  singly  to  different  persons,  as  he  might  haVe  done,  the 

absurdity  and  impracticability,  which  would  ensue  from  adopting 

the  construction  contended  for  by  the  defendants,  would  be 

infinite  and  monstrous.    Independently  of  that  however  we  are 

of  opinion,  that  judgment  should  be  given  for  the  Grown.    That 

is  the  opinion  of  the  Gourt,  at  least  with  the  exception  of  my 

brother  Gabbow,  who  has  abstained,  from  motives  of  delicacy,  t 

from  expressing  any  opinion;    but  my  *brothers  Graham  and      [•267] 

Wood  concur  fully  in  the  judgment  which  I  have  delivered.    The 

reasons  which  I  have  given  are  my  own,  and  for  those  I  am  alone 

responsible. 

We  therefore  give 

Judgment  for  the  Crown.l 

[A  question  arose  in  the  course  of  the  proceedings  in  this  case, 
in  which  department  of  the  office  they  ought  to  be  carried  on, 

t  Having  W  Attomey-Genoral  bbomley's  Case.  Hil.  8  Jac. 

when  the  pioceeding  was  instituted. 

X  It  appears  by  the  following  case,  Hutton,  Serjt.,  came  to  the  bar, 

which  is  in  Lane,  90,  and  the  cases  <uid  shewed  that  one  Biomley  had 

there  cited  arguendo^  that  the  ques-  before  this  time  made  a  lease  for 

tionof  the  locality  of  a  cAoMtnortum  years,   in    the    county    palatine    of 

of  an  outlaw  on  a  similar  claim,  in  Durham,  of  certain  coal  mines  in 

yirtne  of  a  royal  franchise,  was  made  that  county,  rendering  rent  100/.  per 

in  this  Court  in  the  reign  of  James.  annum,  which   rent   is   arrear  for 
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whether  on  the  King's  Bemembrancer's,  or  the  Treasurer's 
Remembrancer's  side  of  the  Court ;  but  the  present  determina- 
tion rendered  the  decision  of  that  point  of  practice  unnecessary.] 


divers  jean,  and  that  Bzomley  be- 
came outlawed  here  in  the  Common 
Pleas  for  debt,  at  the  suit  of  CuUa- 
mour,  a  merchant;  and  that  the 
King  had  granted  this  debt,  due  upon 
this  lease  for  years,  as  forfeited  for 
outlawry  unto  him.  And  HuUon, 
for  the  Bishop,  said,  that  it  belongs 
to  him,  because  he  had  all  the  goods 
of  men  outlawed  within  his  county ; 
and  if  this  debt  belongs  to  the  King 
or  Bishop,  it  was  the  doubt,  the  party 
being  outlawed  in  the  county  of 
Northumberland,  which  is  out  of  the 
cf)uuty  palatine  of  Durham. 

Tantibld,  Chief  Baron,  said,  that 
the  debt  shall  follow  the  person ;  and 
he  said  that  in  21  Eliz.  Vere  and 
Jefferies*  *case,  it  was  a  question  if 
debt  upon  a  bond  shaU  be  forfeited 
to  him  who  had  such  a  privilege 
where  the  bond  is ;  and  he  said  that 
in  this  case  it  was  resolved  that  he 
shall  have  the  bond  and  debt  (who 
had    bona    utlagaiontm)  where    the 


bond  is :  and  so  it  was  reeolred,  as 
he  said,  in  a  case  referred  out  of  the 
realm  of  Ireland :  but  here  is  a  debt 
which  accrueth  by  reason  of  a  real 
contract  of  goods  in  the  county  pala- 
tine, and  he  who  is  debtor  is  the 
party  outlawed,  but  not  in  the  county 
palatine  of  Durham. 

And  HuUon,  Seijt.,  said,  that  he 
had  the  roll  of  a  case  in  this  Court 
in  the  time  of  £dw.  m.  that  the 
Bishop  of  Durham  was  aUowed  a 
debt  in  a  more  strong  case  than  this 
is ;  for  there  a  creditor  was  outlawed 
in  London,  and  his  bond  was  also 
in  London,  and  the  creditor  was  only 
an  inhabitant  within  the  county 
palatine,  yet  the  Bishop  was  allowed 
this  debt. 

Cubia: 

Put  in  youi^claim,  and  we  will 
allow  that  which  is  reasonable,  and 
it  was  adjourned. 
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THE    ATTORNEY-GENERAL  v.  THE    MARQUIS         isie. 
OF  DOWNSHIRE.  '^—^' 

(6  Price,  269—297.)  [  269  ] 

Constniction  of  the  grants  of  the  King. 

A  grant  of  exemption  from  forestal  duties,  does  not  pass  the  f orestal 
rights  from  which  those  duties  spring :  therefore  a  grant  of  exemption 
from  forestal  duties,  does  not  give  such  a  right  to  the  grantee  as  will 
^ye  him  a  claim  to  an  allotment  on  the  indosure  of  commonable 
lands  within  a  forest,  in  consideration  of  the  forestal  i  igbts. 

To  pass  forestal  rights  there  muat  be  express  ^ords,  indicative  of  that 
particular  purpose,  in  the  grant.  Semble,  such  rights,  properly  so  called, 
are  not  grantable  to  a  subject. 

A  grant  of  a  manor  to  A.  with  particular  words  of  reference  to  a  pre- 
Tious  grant  to  B.  as  "with  all  liberties,  &o.  &c.  &c.  which  B.  had" — 
**  in  as  full  and  ample  manner  as  B.  held  and  enjoyed,  &c.  &c"  is  not 
sufficient  to  pass  forestal  rights,  which  had  been  granted  to,  and  enjoyed 
by  B.,  without  express  words. 

A  dedsion  in  "Eyre  against  a  former  grantee,  and  submitted  to  by 
him,  if  followed  by  conformable  usage,  is  conclusive  on  those  claiming 
under  him. 

Ik  this  case  the  question  was,  the  extent  of  the  forestal  rights 
of  the  Crown  within  the  manor  of  Easthampstead  (Berks),  as 
opposed  to  the  claims  of  the  defendant,  the  proprietor  of  the 
manor,  under  various  grants  from  the  Crown,  with  a  view  to 
allotments  of  the  commonable  lands  in  that  part  of  the  forest  of 
Windsor  about  to  be  inclosed  under  recent  Acts  of  Parliament : 
And  it  depended  entirely  on  the  construction  of  those  grants  by 
the  Court,  with  reference  to  the  facts  put  on  the  record  by  the 
finding  of  the  jury. 

On  the  trial  of  an  issue,  directed  by  those  Acts,  for  the  purpose 
of  ascertaining  the  rights  of  claimants  in  the  usual  way,  the 
jury  had  returned  *a  special  verdict,  t  and  on  that  the  case  now     [  *270] 
oame  on  for  argument : 

t  The  parts  of  the  special  verdict  tions  which  occurred  to  him,  as  that 

on  which  the  points  in   this   case  it  woxild  have  been  necessary  almost 

turned,  were  read  and  dwelt  upon  to  repeat  the  case  again  in  the  judg- 

with  much  particularity  and  minute-  ment,  the  special  verdict  is  not  stated 

neas  by  the  Lobd  Ohcbf  Babon,  in  here,  in  the  usual  course.    Indeed, 

delivering  the  judgment  of  the  Ck>urt;  the  judgment  itself  is  altogether  so 

4uid  as  his  Lordship  has  so  blended,  complete  a  detail  of  the  facts  of  the 

with  the  passages  to  which  he  re-  case,  and  the  documents  on  which 

ierred,  the  oomments  and  observa-  the  claim  is  founded,  that  it  has 
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ATTOBiTBT-  Shepherd  for  the  Crown:   and   Taunton,   W.  E.  for  the 

«.  defendant. 

Mabquu  of 

DowNBHiHB.      rpjj^  arguments,  and  the  cases  which  were  cited,  are  fully 
^a^^'      stated  and  considered  in  the  judgment  of  the  Court,  as  now 
delivered  by 

jniw  13.      Thomson,  Lord  Chief  Baron,  (after  time  taken  to  deliberate),  af> 
follows :  t 

This  was  a  suit  by  the  Attomey-Genercd,  on  behalf  of  hia 
Majesty,  on  an  issue  as  directed  by  two  Acts  of  Parliament 
of  the  58rd  and  55th  of  the  King  for  the  inclosure  of  Windsor 
forest. 
[  *37i  ]  Those  Acts  have  provided,  that  certain  compensation*  should 

be  made  to  the  Crown,  and  aU  other  parties  interested  in  the 
forest,  in  lieu  of  the  several  rights,  to  which  they  claimed  to  be 
entitled  in  the  forest  so  about  to  be  inclosed.  Those  claims  were 
thereupon  referred  to  a  trial  at  law,  on  a  feigned  issue,  on  which 
the  question  was, — whether  his  Majesty  was,  in  fact,  entitled  to 
the  forestal  rights  and  interests  claimed  to  belong  to  the  Crown^ 
in  and  over  the  parishes  and  places  within  the  regard  of  the 
forest. 

The  Acts  of  Parliament  recite,  that  the  Marquis  of  Downshire 
claims  to  hold  the  manor  freed  and  exempt  from  all  forestal 
rights  whatsoever ;  and  the  Marquis,  by  his  plea,  says,  that  the 
King  is  not  entitled  to  any  forestal  rights  or  interest  in  the 
manor  and  parish  of  Easthampstead,  for  which  compensation 
ought  to  be  made  under  the  Act  of  Parliament.  It  is  in  other 
words,  a  question,  whether  the  Crown  is  entitled  to  forestal  righta 
there :  for,  if  it  is  entitled  to  forestal  rights,  the  compensation 
follows,  as  a  matter  of  course. 

This  being  the  issue  which  was  joined  between  the  Attorney- 
General  and  the  Marquis  of  Downshire,  it  came  on  to  be  tried  at 
the  Summer  Assizes  for  Berks,  in  1814.    A  special  verdict  waa 

been  thought  neoesBaryto  state  but  t  His   Lordship   had    pieTiously 

very  little  more,  for  the  purpose  of  observed,  that   the   judgment  waa 

introducing   the   substance   of   the  given  now,  out  of  the  common  eourae, 

question,    and   the   nature   of   the  by  consent,  that  it  might  be  en- 

olaim.  tered  as  of  the  last  Term. 
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then  found,  ^hich  states, — "That  the  forest  of  Windsor  is  an  attobkky 
ancient  and  royal  forest,  within  the  county  of  Berks,  extending  G«»^»^ 
over  and  comprising  divers  parishes  and  places,  situate  and  Makquib  of 
l>eing  within  the  regard  thereof ;  and  that  the  *within-named  r  *272 1 
manor  and  parish  of  Easthampstead  continually,  from  time 
immemorial,  have  been  and  are  within  the  metes  and  (except  the 
the  within-named  park)  parcel  of  the  within-named  forest:  and 
that  the  within-named  park  was,  up  to  and  until  the  2nd  day  of 
June,  in  the  12th  year  of  the  reign  of  King  Charles  I.  late  King 
of  England,  also  within  the  metes  and  parcel  of  the  said  forest." 
The  finding  does  not  stop  at  the  word  "  metes :"  and  a  good  deal 
of  argument  was  urged  on  the  part  of  the  defendant  in  this  case, 
to  shew  that  the  manor  of  Easthampstead  might  be  within  the 
metes  and  bounds,  and  yet  not  within  the  forest ;  that  is  to  say, 
not  within  the  regard  of  the  forest.  The  special  verdict  having 
found,  ''  that  the  manor  and  parish  of  Easthampstead  are  within 
the  metes  and  bounds,  and  except  the  park,  parcel  of  the  within- 
named  forest,  and  that  the  park  was,  up  to  the  12th  year  of 
Charles  I.  parcel  of  the  forest ; "  the  jury  further  state,  ''  that  the 
park  of  Easthampstead  is  situate  within  the  within-named  manor 
and  parish  of  Easthampstead,  and  that  the  King  is  not  entitled 
to  any  forestal  right  or  interest  within  the  said  park,  but  that  the 
same  park  is  exempt  from  all  the  laws  of  the  forest,  and  all  the 
rights  of  the  Crown,  in  respect  thereof ;  "  so  that,  with  regard  to 
the  park,  the  jury,  by  their  finding,  have  expressly  negatived  the 
Crown's  right  to  any  interest  whatsoever  within  the  park,  and 
consequently  to  any  compensation  whatsoever  in  respect  of  that. 
That  part  of  the  case,  therefore,  the  jury  have  decided  upon. 

Then  the  jury  further  find,  (and  this  is  a  finding  upon  this  special  L  ^^^  1 
verdict,  extremely  material  to  be  attended  to ;)  '*  that  the  King 
and  his  predecessors,  Kings  and  Queens  of  England,  have  contin- 
ually, from  time  immemorial,  within  the  same  manor  and  parish, 
except  in  the  said  park,  from  the  said  2nd  day  of  June,  in  the 
12th  year  of  the  reign  of  Charles  I.  exercbed  such  forestal  rights 
and  interests  as  are  claimed  by,  and  to  belong  to  his  Majesty,  in 
and  over  the  parishes  and  places  within  the  regard  of  the  said 
forest :  "  finding  an  actual  usage  by  the  Crown  of  forestal  rights 
over  these  lands,  in  respect  of  which  they  are  now  claimed,  not- 
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ATTonrsT.    withstanding  any  supposed  grants  that  may  have  existed,  to 

».  convey  the  right  from  the  Crown. 

D^iSSS^      They  further  find,  "  that  before  and  on  the  27th  of  February, 
in  the  20th  year  of  the  reign  of  King  Henry  III."  (and  this  is  the 
date  of  the  first  grant  upon  which  any  right  which  the  defen- 
dants can  claim  must  arise,)  "  the  within-named  manor  and  parish 
of  Easthampstead,  and  the  manor  of  Hurley,  were  within  the 
regard  of  the  said  forest  of  Windsor ;  and  that  the  prior  and 
monks  of  the  church  of  St.  Mary,  of  Hurley,  a  cell  of  the  abbey 
of  Westminster,  were  seised  of  the  within-named  manor  of  East- 
hampstead, and  of  the  manor  of  Hurley,  with   their  appur- 
tenances, in  their  demesne,  as  of  fee,  in  right  of  their  priory  of 
Hurley ;  and  that  they  being  so  seised  thereof,  certain  letters 
patent  were  made  by  King  Henry  III.  under  his  great  seal  of 
England,  bearing  date  at  Woodstock,  on  the  said  27th  day  of 
r  *274  ]      February,  in  *the  20th  of  his  reign."    Those  letters  patent  are 
then  set  out  verbatim.    They  begin  by  reciting  his  Majesfy*s 
pious  and  good  intentions  towards  which  monastery;   and  he 
grants  for  him,  and  his  heirs  for  ever,  to  God,  and  the  church  of 
St.  Mary,  of  Hurley,  (which  is  a  cell  of  the  abbey  of  West- 
minster,) and  to  Bichard,  the  prior  of  Hurley,  and  the  monks 
there  serving  God,  and  their  successors,  all  the  lands  and  dona- 
tions of  lands,  men,  alms,  property,  rents,  and  possessions,  and 
so  on,  under  general  words :  in  short,  a  confirmation  of  whatever 
they  then  possessed ;  and  it  uses  a  great  number  of  words  of 
Saxon  derivation,  as  "  infangenthef  "  and  **  utfangenthef ,"  and  a 
great  many  others,  *'  infang  and  forfang,"  Sec.  &c.  &c.  and  escape 
from  prison,  and  murder,  and  robbery,  and  of  money  which 
belongs  to  murder  and  robbery,  and  forestalling,  within  time 
and  without,  and  with  all  causes  which  are  and  can  be;" 
and  granting  also,  '*  that  the  church  of  Hurley,  and  the  prior 
and  monks,  be  quit  of  all  mercies,  and  that  they,  and  all  the 
men  of  the  tenements  which  they  hold  of  the  same  prior,  be 
free  from  all '  scot  and  geld :  *  " — those  terms,  it  was  contended, 
were  properly  terms  which  applied  to  impositions  in  the  forests ; 
but  that  is  not  so,  for  it  means  tax  and  tribute  everywhere,  in 
point  of  fact,  and  thus  it  is  true,  it  may  include  the  forest, — 
''and  all  aids  of  the  King's  sheriffs,  and  their  ministers,  and 
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mercy  and  £ine  of  county,  and  hydage,  and  carucage,  and  dane- 
geld,  and  homgeld,  and  wapentake,  and  talliage,  lastage,  and 
stallage,  and  sewynge,  miskening,  mandbrig,t  burchbrig,  shires 
and  hundreds,  ^swanimotes,  pleas  and  plaints,  assizes,  views  and 
summonses :  and  of  the  carrying  of  treasure,  and  ward  and  ward- 
penny  and  averpenny,  and  hundred  penny  and  bordhalfpenny, 
and  theirthingpennyl:  and  from  all  works  of  castles,  parks,  walls, 
vivaries,  and  bridges,  inclosures,  and  from  all  carriage,  summage, 
and  navage,  and  the  building  of  royal  houses,  and  all  manner  of 
work; "  and  the  King  forbids  ''that  the  woods  of  the  aforesaid 
prior  and  monks  shall  be,  in  any  manner,  taken  for  the  works 
aforesaid,  or  any  other ;  and  likewise  that  the  com  of  them,  or 
of  their  men,  or  any  of  the  chattels  of  them,  or  of  their 
men,  shall  be  taken  for  the  purveyance  of  castles;  and  he 
wills  that  they  may  be  freely  and  sufficiently,  without  any  exac- 
tion of  chiminage,"  (which  is  a  toll  for  wayfares  through  the 
forest,)  ''  or  other  impediments,  take  of  all  their  woods  to  their 
own  proper  use,  when  they  will,  nor  shall  they,  by  reason 
thereof,  be  put  in  forfeiture  of  waste,  or  in  mercy  ;  and  also  all 
lands,  purprestures  now  made,  and  all  the  assarts  of  them,  and 
their  men,  who  are  not  earls  or  barons  now  made,  and  which 
thereafter  shall  be  made  by  royal  assent :  and  he  quits  claim  to 
them,  for  ever,  of  waste  and  regard,  §  and  of  the  view  of  foresters, 
and  of  all  other  things  which  to  forest  or  foresters  pertain ;  and 
that  they,  and  their  successors,  for  *ever,  and  their  aforesaid  [  ♦276  ] 
men,  of  the  tenements  which  they  hold  of  them,  be  quit  of  the 
lawing  of  dogs." 

This  last  sentence  certainly  does  purport  to  convey  to  them 
exemptions  (for  that  is  the  view  in  which  I  see  it)  from  their 
attendance  on  these  swanimote  courts,  and  from  the  view  of 
foresters  (who  are  the  persons  who  by  the  law  of  the  forest  are 
to  watch  and  take  notice  of  the  misconduct  of  the  persons  within 


t  SiCf  probably  a  corruption,  an- 
cient or  modem,  of  mundbrice, — F.  P. 

X  SiCf  probably  for  thendingpenny 
=  Hthingpmny,  see  Spelman  and 
Blonnt  under  those  words  respec- 
tively.—F.  P. 

§  It  was  contended,  in  tlie  argu- 


ment for  tlie  defendant  (citing  Coke, 
4  Inst.  306),  that  the  effect  of  these 
words  was  a  complete  disafforesta- 
tion;  and  that  where  a  forest  was 
once  disafforested,  the  forestal  rights 
could  not  be  reyiyed  without  matter 
of  record,  since  the  Carta  de  Foresta. 
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attobhbt-    the  forest,  -with  regard  to  that  forest),  and  of  all  other  things 
V.  which  to  forest  or  foresters  pertam,  and  that  they  shall  be  quit 

Dow^rsHiBB.  ^^  ^^^  lawing  of  dogs — ^that  lawing  of  dogs  being  (as  we  all 
know)  what  the  foresters  were  to  do,  as  part  of  their  daty,  in 
respect  to  the  cutting  off  the  claws  of  dogs  within  the  forest,  to 
prevent  their  chasing  of  deer. 

Then  follows  this,  which  has  nothing  to  do  with  the  forest.— 
''  That  the  prior  and  monks  and  their  men,  of  the  tenements 
which  they  hold  of  them,  be  free  and  quit  of  all  toll  in  e^ery 
market,  and  in  all  fairs,  and  in  all  passage  of  bridges,  waters, 
ways,  and  of  the  sea  throughout  our  whole  kingdom,  and 
throughout  all  our  lands  in  which  we  can  grant  liberties  to 
them,  and  that  all  the  wares  of  them  and  of  their  men  in  the 
aforesaid  places,  be  likewise  quit  of  all  toll."  The  King  th^ 
grants,  that  ''  they  may  have  view  of  frankpledge  in  all  their 
lands  and  tenements,  with  plea  of  unlawful  distress,  and  with 
fines  for  licence  of  agreement  " — and  then  he  grants  and  con- 
[  ♦277  ]  firms  to  them — *"  that  if  any  of  their  men  who  are  not  earls  or 
barons,  for  his  offence  ought  to  lose  life,  or  member,  or  shall  fly 
and  will  not  abide  judgment,  or  shall  have  committed  any 
offence  for  which  he  ought  to  lose  his  chattels,  wheresoever 
justice  ought  to  be  done,  either  in  our  Court  or  in  any  other  Court, 
the  same  shall  be  the  chattels  of  the  aforesaid  prior  and  monks, 
and  that  it  shall  be  lawful  to  them,  without  the  disturbance  of 
the  sheriffs  and  all  our  bailiffs  and  others,  to  put  themselves  in 
possession  of  the  aforesaid  chattels,  in  the  aforesaid  cases,  and 
in  others,  where  the  King's  bailiffs,  if  the  same  chattels  belong  to 
him,  may  and  ought,  to  seize  the  same  into  his  hands." — ^Then 
grants,  ''  waifs,  and  estrays,  and  if  any  of  the  tenants  of  the 
aforesaid  prior  and  monks  shall  forfeit  their  fee  which  they  hold 
of  the  aforesaid  prior  and  monks,  it  shall  be  lawful  to  them  to 
put  themselves  in  seisin  of  the  said  fee,  and  the  said  fee,  with 
the  appurtenances,  to  possess,  notwithstanding  that  the  King 
have  been  accustomed  to  possess  the  fees  of  fugitives,  and 
persons  condemned  for  a  year  and  a  day,  and  if  any  of  their 
tenants  or  men^  except  earls  and  barons,  be  amerced  before  the 
King,  or  the  justices,  sheriffs,  constables,  foresters,  bailiffs,  or 
other  his  ministers  of  what  condition  soever  they  be,  for  what- 
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ever  cause,  offence,  or  forfeiture,  the  said  prior  and  monks  shall   attobnbt- 
have   all   the  mercies,  and  amerciaments,  and  fines,  for  the  «. 

licence  of  agreement,  and  their  distresses  without  any  contradic-  ^i^gH^M. 
tion ;  and  if  it  shall  happen  in  any  case,  the  said  mercies  and  r  «27g  i 
amerciaments  shall  have  *been  collected  by  the  bailiffs  of  the 
King,  or  his  heirs,  they  shall  at  his  Exchequer,  by  the  view 
of  the  treasurer  for  the  time  being,  be  restored  to  the  same  prior 
and  his  successors  without  diminution ;  "  also  he  grants  and  con- 
firms to  them,  that  '*  if  it  shall  happen,  that  they  shall  not  have 
used  any  of  the  aforesaid  liberties,  nevertheless,  they  may  here- 
after use  the  same  :  and  prohibits,  any  one  thereupon  to  vex  or 
disquiet  the  aforesaid  prior  and  monks  thereof,  or  to  do,  or  per- 
mit to  be  done  to  them,  any  molestation,  or  injury,  or  put  them 
in  plea  of  any  of  their  tenements  which  they  hold,  except  before 
the  King  and  his  heirs,  or  their  justices ;  also  granting,  that  no 
one  shall  enter  their  fees,  or  may  have,  or  retain  their  lands, 
without  the  consent  of  the  prior  for  the  time  being ;  all  which 
things  he  grants  and  confirms  to  them  in  pure  and  perpetual 
alms,  with  all  liberties,  and  free  customs,  which  the  royal  power 
can  more  fully  confer  on  any  religious  house  for  the  love  of  God, 
and  for  the  soul  of  the  Lord  the  King  John,  his  father,  and  for 
the  souls  of  all  his  ancestors  and  successors :  and  he  prohibits 
upon  forfeiture,  &c.  that  any  justice,  sheriff,  constable,  forester, 
or  their  minister,  do  intermeddle  himself  or  themselves,  in  any 
matter  great  or  small,  concerning  their  lands,  rents,  possessions, 
or  woods,  against  this  charter,  nor  forfeit  them  or  their  men  in 
any  thing  inasmuch  as  we  have  taken  them,  and  all  the  property 
and  possessions  of  them  and  of  their  men  into  our  custody  and 
special  protection." 

Then  the  special  verdict  finds,  that  on  the  16th  day  of  May,  in  [  279  ] 
the  2nd  of  Henry  IV.  letters  patent  were  made  and  passed  by 
writ  of  the  privy  seal  to  this  effect : — *'  The  king,  considering  that 
the  church,  belfry,  and  priory  houses  of  Hurley,  within  the  forest 
of  Windsor,  which  is  of  the  foundation  of  the  progenitors  of 
Mary,  the  King's  late  most  dear  consort,  deceased,  and  in  the 
King's  patronage,  are  so  weak  and  ruinous,  that  for  the  repara- 
tion of  the  church,  belfry,  and  houses  aforesaid,  the  prior  and 
convent  of  the  aforesaid  priory  cannot  provide  :  "  the  King,  of  his 
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Attobket-  special  grace,  and  by  the  assent  of  his  conncil,  granted  to  the 
geveral  gj^jjjg  p^Q,.  g^jj  j  convent  "  licence  to  fell,  sell,  and  to  their  own 
Mabquis  of  proper  use  take  competent  wood  for  timber  and  other  wood  to  the 
value  of  one  hundred  marks  of  their  own  wood,  within  the  forest 
aforesaid,  for  the  reparations  of  the  church,  belfry,  and  houses 
aforesaid,  without  the  disturbance  or  impeachment  of  the  King 
or  his  ministers  whomsoever,  saving  always  the  vert  for  the  King's 
wild  beasts  there,  by  the  survey  of  the  foresters  and  other  officers." 

So  that  here,  notwithstanding  the  supposed  grant  of  Henry 
m.,  which  is  contended  to  have  passed  to  the  convent  the  right 
of  taking  their  own  wood  without  any  disturbance,  we  find  that 
in  the  2nd  Henry  lY.  there  is  a  licence  to  take  a  portion  of  their 
own  wood  only,  and  that  only  for  a  particular  purpose,  namely, 
for  the  repair  of  the  belfry  of  the  church  and  the  priory  houses 
[  *280  ]  within  that  priory.  That  is  certainly  not  consistent  with  *the 
notion  that  they  had  under  their  grant  of  Henry  HI.  any  such 
right  as  that  of  taking  the  wood  generally :  it  bears  strongly  the 
appearance  that  at  that  time  of  day  the  grant  had  not  been  put 
in  use,  so  far  as  the  wood  was  concerned ;  if  it  had,  there  would 
have  been  no  occasion  for  this  special  licence  from  Henry  IV.  so 
many  years  after  to  grant  to  the  monastery,  this  particular  right 
of  taking  the  wood  for  this  special  purpose,  and  it  is  to  take  it 
only  for  once,  it  is  not  that  they  may  take  it  from  time  to  time, 
but  to  take  it  for  once,  and  for  this  special  purpose. 

They  then  find  the  dissolution  of  this  (which  is  a  lesser) 
monastery  by  the  Act  of  Parliament  of  the  27th  of  King 
Henry  YIII.  by  which  it  is  enacted,  "  that  all  monasteries  and 
religious  houses  not  possessed  of  2002.  a  year,  and  every  thing 
belonging  to  them,  shall  be  dissolved,  and  that  his  Highness 
shall  have  all  such  monasteries  and  rehgious  houses  which  at 
any  time  within  one  year  next  before  the  making  of  that  Act  had 
been  given  and  granted  to  his  Majesty  by  any  abbot,  prior,  abbess, 
or  prioress,  under  their  convent  seals,  or  that  otherwise  had  been 
suppressed  or  dissolved,  and  all  and  singular  the  manors,  lands, 
tenements,  rents,  services,  reversions,  tithes,  pensions,  portions, 
churches,  chapels,  and  so  on,  and  all  other  interests  and  heredita- 
ments to  the  same  belonging  to  hold  to  the  Crown  for  ever." 

The  verdict  then  states,  that ''  by  virtue  of  that  Act  of  Parlia- 
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ment,  King  Henry  VIII.  became  and  *waB  seised  of  the  within-    Attobhby. 
named  manor  of  Easthampstead,  and  of  the  said  manor  of  «. 

Hurley,  with  their  appurtenances  in  his  demesne,  as  of  fee  in  ^^bSbI 
right  of  his  crown  of  England,  in  such  manner  and  form  as  the      r  •281 1 
said  Act  of  Parliament  passed  the  same." 

There  is  then  set  out  a  grant  from  King  Henry  YUI.  of  the 
19th  of  May,  in  the  86th  year  of  his  reign,  in  consideration  of 
400Z.,  to  Leonard  Ghamberlayne,  Esq.  amongst  other  things  of 
the  ''within-named  manor  of  Easthampstead,"  and  the  manor  of 
Hurley,  with  all  their  rights,  members,  and  appurtenances  in 
the  said  county  of  Berks,  to  the  said  late  priory  of  Hurley 
formerly  belonging,  and  being  parcel  of  the  possessions  thereof, 
and  also  amongst  other  things  of  all  and  singular  messuages, 
houses,  edifices,  mills,  waters,  fisheries,  fishings,  glebe  lands, 
meadows,  feedings,  pastures,  commons,  knight's  fees,  escheats, 
reliefs,  rent,  reversions,  and  services,  and  also  woods  and  un- 
derwoods, and  other  his  rights,  profits,  commodities,  emolu- 
ments, possessions,  and  hereditaments  whatsoever,  with  all 
their  appurtenances  in  the  towns,  fields,  parishes,  and  hamlets, 
of  Hurley  and  Easthampstead,  in  the  said  county  of  Berks, 
and  elsewhere  soever,  to  the  said  manors,  or  either  of  them,  in 
any  wise  howsoever,  belonging  or  appertaining,  or  as  being 
members  or  parcels  of  the  same,  thentofore  had,  known,  accepted, 
reputed,  occupied,  or  used  as  fully  and  entirely,  and  in  as  ample 
manner  and  form  as  the  last  prior,  and  the  late  convent  of  the 
said  late  priory  of  Hurley,  or  any  of  the  predecessors  of  them,  in 
right  *of  the  said  late  priory  of  Hurley,  at  any  time  before  the  [  '282  ] 
dissolution  of  the  same  late  priory  had,  held,  or  enjoyed,  or 
ought  to  have  held  or  enjoyed  the  aforesaid  manor,  lands,  tene- 
ments, and  other  the  premises,  with  the  appurtenances,  or  any 
'  parcel  thereof,  and  <m  fuUy  and  entirely y  and  in  as  ample  manner 
and  form  as  aU  and  singvlar  the  same  premises  came  to  the  hands 
of  him  the  said  Lord  Henry  VIII.  late  King  of  England,  by 
reason  of  the  dissolution  of  the  said  late  priory,  or  of  any  Act 
of  Parliament,  or  otherwise,  and  in  his  hands  then  were  or 
ought  to  be,  or  to  have  been,  and  also  such  sorts  of  courts  leet, 
view  of  frankpledge  and  free  warrens,  and  all  things  to  view  of 
frankpledge  and  free  warren,  belonging,  and  all  chattels,  waifs,  and 
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Attobkbt-   estrays,  and  all  other  profits,  &c.  which,  &c.  and  as  fully  and 
9.  entirely f  in  as  ample  manner  and  form  as  the  said  last  prior ^  as 

DoifvsEUEB  '^^y  ^^^  entirely,  and  in  as  ample  manner  and  form  as  the 
said  last  prior,  and  the  late  convent  of  the  said  late  prior  of 
Hurley,  or  any  of  them,  or  any  or  either  of  the  predecessors 
of  them,  had,  held,  or  enjoyed,  or  ought  to  have  had,  held, 
or  enjoyed,  in  the  manors  aforesaid,  and  other  the  premises, 
by  reason  or  pretext  of  any  prescription,  use  or  custom 
theretofore  had  or  used,  or  by  reason  or  pretext  of  any  grants 
or  confirmations,  or  of  any  letters  patent  by  him  the  said 
Lord  Henry,  or  any  of  his  progenitors  of  the  said  prior,  &c. 
or  any  of  his  predecessors  in  anywise  however  made  or 
L*28S]  granted,  or  by  any  other  mode  whatsoever:  to  have  and  *to 
hold  the  aforesaid  manors,  messuages,  lands,  tenements,  courts 
leet,  view  of  frankpledge,  chattels,  waifs,  estrays,  free  warren, 
and  all  and  singular  the  premises  above  expressed  and  specified, 
with  all  their  appurtenances  to  the  aforesaid  Leonard  Chamber- 
layne,  his  heirs  and  assigns  for  ever. 

There  is  not,  therefore,  in  this  grant — of  the  manor,  and  of 
what,  strictly  speaking,  belongs  to  the  manor  only,  as  far  as  I 
can  read  and  construe  the  grant — any  express  mention  made  of 
forestal  rights,  as  being  intended  to  be  conveyed  by  this  grant. 
It  is  a  grant  of  the  manor,  and  of  all  things  belonging  to  that 
manor  as  fully  as  the  priory  enjoyed  it  at  the  time  of  the  dis- 
solution. It  grants  (what  I  did  not  perceive  to  be  contained  in 
the  grant  of  Henry  lU.)  free  warren.  I  believe  it  occurs  here 
for  the  first  time.  Now  a  grant  of  free  warren  is  by  no  means  a 
grant  of  forestal  rights ;  for  the  beasts  of  the  warren  are  very 
different  from  the  beasts  of  the  forest :  the  beasts  of  free  warren 
are  said  to  be  only  hares,  conies,  and  the  roe,  and  certainly  free 
warren  does  not  comprehend  beasts  of  the  forest,  therefore, 
nothing  properly  a  forestal  right  can  pass  by  that :  Then  the 
grant  runs  "To  hold  and  enjoy  these  manors,  messuages, 
lands,  tenements,  courts  leet,  view  of  frankpledge,  chattels,  waifs, 
estrays,  free  warrens,  and  all  and  singular  other  the  premises 
above  expressed  and  specified,  with  all  their  appurtenances  to 
Leonard  Ghamberlayne,  his  heirs  and  assigns,  for  ever." 
[  284  ]  The  jury  find,  that  "  by  virtue  of  these  letters  patent,  the  said 
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Leonard  Chamberlayne  became,  and  wae  seised  of  the  within-    attobnxt- 
named  manor  of  Easthampstead  and  the  manor  of  Hurley,  with  «. 

the  appurtenances,  and  of  such  of  their  said  liberties,  franchises,  ^^smiul 
immunities,  and  privileges,  therein  mentioned,  as  did  or  might 
pass  thereby."    In  point  of  fact,  the  jury  have  not  found  what 
he  actually  did  possess  under  this  grant,  but  say,  that  he  became 
seised  of  what  did  or  might  pass  by  thai  grant. 

They  further  state,  **  that  the  manor  of  Easthampstead,  and 
the  manor  of  Hurley,  with  every  of  their  rights,  members, 
liberties,  franchises,  immunities,  privileges,  and  so  on,  granted 
to  Chamberlayne,  afterwards  by  divers  lawful  conveyances 
became,  and  were  vested  in  Bichard,  Lord  Lovelace ;  and  that 
the  said  manor  of  Easthampstead,  with  every  of  the  rights, 
members,  liberties,  franchises,  and  so  on,  granted  to  the  said 
Leonard  Chamberlayne,  became  and  was  vested  in  the  said 
Arthur,  Marquis  of  Downshire ;  and  that,  at  the  time  of  passing 
the  Act  of  the  58rd  of  Geo.  III.  for  inclosing  the  common  lands 
within  the  forest  of  Windsor,  he  was  seised  to  him  and  his 
heirs,  of  and  in  the  said  manor  of  Easthampstead,  with  every 
of  its  rights,  members,  and  appurtenances,  and  of  the  liberties, 
franchises,  immunities,  and  privileges  thereunto  belonging  and 
appertaining,  as  fully,  freely,  and  entirely,  and  in  as  ample 
manner  and  form  as  the  said  Leonard  Chamberlayne  was  seised 
thereof,  by  virtue  of  the  said  grant  to  *him  thereof  made."  I  [  *^^  ] 
have  already  stated,  that  it  is  not  found  what  Leonard  Chamber- 
layne, in  point  of  fact,  possessed  under  that  grant. 

It  is  further  stated,  that  "  on  the  6th  day  of  February,  in  the 
6th  year  of  the  reign  of  King  Charles  I.  the  said  Bichard,  Lord 
Lovelace,  being  then  seised  of  the  said  manor  of  Hurley,  with 
every  of  its  rights,  members,  liberties,  franchises,  immunities 
privileges,  and  appurtenances,  by  the  said  letters  patent  granted 
to  the  said  Leonard  Chamberlayne,  in  his  demesne,  as  of 
fee,  a  certain  licence  was  given  under  the  hand  of  Henry,  Earl 
of  Holland,  Chief  Justice  in  Eyre,  for  the  precinct  on  this  side 
Trent,  having  full  power  and  authority,  by  virtue  of  his  office, 
to  grant  the  same,  which  is  set  out  in  hac  verba;  and  it  states, 
''  that  the  Justice  in  Eyre  had  been  certified  by  Sir  Bichard 
Harrison,  Ent.  one  of  the  verderors  of  his  Majesty's  forest  of 
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ATTounnr.    Windsor,  in  the  connty  of  Berks ; "  so  that  it  seems,  that  at  this 
'^^^     time,  the  King  was  exercising — and,  indeed,  the  special  verdict 

^wvamu  ^^^  expressly  found,  that  he  had  from  time  immemorial,  except 
as  to  the  park,  since  the  12th  of  Charles  I.  when  the  grant  was 
made,  exercised — forestal  rights.  It  appears  by  this  document 
that  the  verderors,  whose  duty  it  was  to  inspect  the  timber,  and 
other  things  on  the  forest,  had  certified  ''that  there  was  a  certain 
coppice  of  the  Bight  Hon.  Bichard,  Lord  Lovelace,  commonly 
called  or  known  by  the  name  of  Dodslie's  Coppice,  containing, 
by  estimation,  twenty  acres,  or  thereabouts,  lying  and  being  in 
.  [  *8S6  ]  *Harley,  in  Fyne's  bailiwick,  within  the  forest  of  Windsor,  and 
county  of  Berks;  and  that  the  same  might  conveniently  be 
felled,  that  year,  without  destruction  of  the  vert  or  hurt  to  his 
Majesty's  game :  "  and  the  Justice  in  Eyre  says,  '*  I  have  there- 
fore thought  good,  for  the  causes  aforesaid,  and  at  the  request 
of  the  said  Lord  Lovelace,  who  is  owner  of  the  said  coppice,  to 
give  licence  to  the  said  Lord  Lovelace  to  fell  down  and  inclose 
the  said  coppice,  so  that  the  same  be  sufficiently  fenced  and  kept 
with  fences  and  hedges,  according  to  the  assize  of  the  forest,  for 
nine  years  next  coming  after  the  date  thereof." 

There  had  also  been  a  licence  granted  many  years  before,  in 
Henry  IV.'s  time,  to  the  convent,  to  fell  their  own  wood,  for  a 
particular  purpose,  which  I  have  already  noticed;  and  then 
again,  so  late  as  the  6th  of  Charles  I.  there  was  this  licence 
granted,  in  consequence  of  the  approbation  of  the  verderors  of 
the  forest,  and  other  officers,  to  Lord  Lovelace,  to  fell  and 
inclose  his  coppice  for  that  year,  so  that  the  same  be  sufficiently 
fenced,  and  kept  with  fences  and  hedges,  according  to  the  assize 
of  the  forest,  for  nine  years  next  coming.  And  that  is  found  by 
the  jury,  who  state  by  this  verdict,  that  they  further  find,  that 
on  the  16th  day  of  January,  in  the  10th  year  of  the  reign  of 
King  Charles  I.  one  Bichard  Libb,  Esq.  being  then  seised  of  a 
certain  coppice,  situate  in  the  within-named  manor  and  parish 
of  Easthampstead,  in  the  said  forest  of  Windsor,  in  his  demesne, 
[  *S87  ]  as  of  fee,  a  certain  other  licence  was  given  ^under  the  hand  of 
the  said  Henry,  Earl  of  Holland,  Chief  Justice  in  Eyre,  of  the 
precinct  on  this  side  Trent,  having  full  power  and  authority,  Ac. 
which  is  just  to  the  same  effect  as  that  licence  which  was  granted 
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k>  Lord  Lovelace:  and  this  licence,  I  take  it,  was  granted,    attobnst- 

according  to  the  date  of  it,  sabseqaent  to  the  disallowance  of  «. 

Lord  Lovelace's  claim,  before  the  Chief  Justice  in  Eyre,  which,  ^^smRl 

I  apprehend,  was  in  the  8th  of  Charles  I.    In  the  10th  of  Charles 

I.  then  this  farther  licence  is  so  granted :  it  is  precisely  in  the 

same  terms  as  that  which  had  been  granted  to  Lord  Lovelace, 

as  the  owner  in  fee.    It  is,  to  cut  wood  in  a  coppice,  within  this 

manor  of  Easthampstead,  of  which  the  Marquis  of  Downshire 

is  now  seised,  and  with  respect  to  which  he  claims  to  exclude 

the  Grown  from  all  forestal  rights  upon  that  manor. 

The  jury,  with  respect  to  the  park,  have  taken  upon  them- 
selves, very  properly,  to  decide  upon  the  forestal  right;  they 
state  that  ''the  late  King  Charles  I.  and  his  predecessors,  were» 
from  time  immemorial,  seised  of  the  within-named  park  of  East- 
hampstead, in  right  of  his  and  their  royal  crowns;  and  that 
Charles  I.  being  so  seised,  did,  by  letters  patent  made  under  his 
great  seal  of  England,  bearing  date  at  Westminster,  on  the  2nd 
of  June,  in  the  12th  year  of  his  reign,  grant  for  him,  his  heirs 
and  successors,  to  William  Trumball,  Esq.  the  park  of  East- 
hampstead : "  not  with  any  general  words,  which  might  be  of 
doubtful  import  how  much  they  carried,  and  how  much  they  did 
not ;  but  with  certain  express  words :  * ''  to  hold  and  enjoy  the  C  *^^  1 
same,  free  and  exempt  from  all  the  laws  of  the  forest,  and  all  the 
rights  of  the  Crown,  in  respect  thereof,  and  his  heirs  and  assigns, 
for  ever."  So  that,  with  regard  to  the  park,  it  seems  perfectly 
clear,  that  by  fit  and  apt  words  contained  in  this  grant,  not  only 
the  park  passed,  but  all  forestal  rights  passed ;  and  with  regard 
to  the  park,  it  may  therefore  be  said  to  be  disafforested ;  but 
then  that  is  confined  to  the  park,  and  to  the  park  only.  Then 
the  verdict  states,  that  the  same  park  has  since,  by  divers  lawful 
conveyances,  become,  and  is  now  vested  in  the  Marquis  of 
Downshire. 

These  facts  having  been  found  by  the  special  verdict,  the 
doubt  submitted  to  the  Court  by  the  jury  is,  whether  or  not, 
upon  the  whole  matter  found,  the  King  is  entitled  to  any  forestal 
rights  or  interest  within  the  within-mentioned  manor  and  parish 
of  Easthampstead,  out  of  the  said  park  of  Easthampstead,  for 
which  a  compensation  ought  to  be  made  under  and  by  virtue  of 
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Attorvet-    the  mthin-named  Act  of  Parliament  made  and  passed  in  the 
Geotkal     gg^^  y^j.  ^j  jj^^  j^g     ^j^^^.  ^j^^y  submit  to  the  judgment  of 

Mabquib  of  Q^f^  Court ;  "  that  if  upon  the  whole  matter  it  shall  seem  to  the 
Court  that  the  King  is  entitled  to  such  forestal  rights  and 
interest  within  the  within-mentioned  manor  and  parish  of  East- 
hampstead,  out  of  the  said  park  of  Easthampstead,  as  are 
claimed  by,  and  to  belong  to  his  Majesty  in  and  over  the 
parishes  and  places  within  the  regard  of  the  said  forest,  then 
they  say,  that  the  King  is  entitled  to  forestal  rights  and  interests 
1  '289  ]  within  the  *  within-mentioned  manor  and  parish  of  Easthampstead, 
out  of  the  said  parish  of  Easthampstead,  in  manner  and  form  as 
the  Attomey-Oeneral  has  within  claimed ;  and  if  upon  the  whole 
matter  it  should  seem  to  the  Court  that  our  lord  the  King  was 
entitled  to  forestal  rights  and  interest  within  the  same  manor 
and  parish,  but  that  such  rights  and  interest  had  been  diminished 
by  grants,  charters,  or  other  means  above  mentioned,  so  as  that 
such  forestal  rights  are  not  so  extensive  in  the  said  manor  and 
parish  as  in  the  other  manors  and  parishes  mentioned  in  the 
said  Act  of  Parliament ;  then  they  say,  that  our  lord  the  King  is 
entitled  only  to  such  limited  rights  and  interest  as  it  shall  seem 
to  the  Court  that  our  lord  the  King  is  entitled  unto:  and  in  such 
case  it  was  agreed  to  refer  the  proportion  of  his  Majesty's  com- 
pensation for  such  his  limited  rights  therein,  to  an  arbitrator 
who  is  mentioned  in  the  special  verdict.  But  if  upon  the  whole 
matter  it  shall  seem  to  the  Court  that  our  lord  the  King  is  not 
entitled  to  any  forestal  rights  or  interest  within  the  within- 
mentioned  manor  and  parish  of  Easthampstead,  for  which  com- 
pensation ought  to  be  made  under  and  by  virtue  of  the  last- 
mentioned  Act  of  Parliament :  then  the  jurors  say,  that  our  lord 
the  King  is  not  entitled  to  any  forestal  rights  or  interest  in  the 
within-named  manor  and  parish  of  Easthampstead,  as  the 
Attomey-Oenertd  for  our  lord  the  King  has  within  claimed. 
This  is  the  substance  of  the  special  verdict  which  has  been 
found,  and  which  raises  the  questions  upon  which  the  Court  are 
now  to  decide, 
i  390  ]  It  was  contended  on  the  part  of  the  Crown  that  there  were  no 

forestal  rights  intended  to  be  passed  by  this  grant  of  Henry  m. 
to  the  priory,  which  has  been  mentioned — ^that  there  was  nothing 
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to  convey  the  forestal  rights,  and  that  the  words  of  general    Attobnbt- 
reference  in  the  subsequent  grant  of  the  crown  to  Ghamberlayne,  «. 

after  the  possessions  of  the  monastery  had  come  to  the  Crown,  ^^^bhirb 
were  not  sufficient  for  that  purpose, — ^that  there  was  no  allow- 
ance of  it  in  Eyre, — ^and  that  in  the  reign  of  Henry  lY.  and 
afterwards  licences  were  granted  to  cut  wood,  which  would  have 
been  unnecessary  if  they  had  had  forestal  rights.  That  I  have 
stated  before  and  observed  on.  Then  the  case  of  Lord  Lovelace 
himself,  who  had  claimed  certain  rights,  or  rather  exemptions, 
within  this  forest  in  the  8th  of  Charles  I.  was  cited  and  relied 
on,  where  certainly  all  his  claims  whatever  they  were,  were  dis- 
allowed. The  report  of  that  case  is  in  Sir  William  Jones,  but 
Sir  William  Jones  certainly  has  not  stated  the  whole  of  the 
claim  which  was  actually  then  made.  It  appears  by  the  record 
from  the  Tower,  that  the  claim  was  more  extensive  than  is  there 
stated :  in  short,  that  the  claim  comprehended  every  thing  that 
was  granted  by  name  to  the  convent,  by  the  grant  of  Henry  III. 
And  he  claimed  also  free  warren  which  was  not  given  by  that 
grant  of  Henry  III.  but  by  the  subsequent  grant  of  Henry  YIU. 
It  was,  in  fact,  bringing  before  the  Court  of  Eyre,  the  whole  that 
he  could  possibly  lay  any  claim  to,  under  any  title  whatsoever, 
and  the  result  of  that  was,  that  by  the  Court  in  Eyre,  that  claim 
was  wholly  disallowed,  *and  it  does  not  appear  that  any  subse-  [  *29i  ] 
quent  steps  were  ever  after  taken  to  impeach  that  judgment  of 
the  Court  in  Eyre. 

It  was  contended  on  the  part  of  the  defendant  however,  that 
the  Crown,  under  the  circumstances  was  not  entitled  to  any 
forestal  rights :  or  if  it  was,  that  they  were  only  of  a  limited 
nature.  To  shew  that  the  King  was  not  entitled  to  any  forestal 
rights,  or  that  they  were  limited ;  it  was  contended  that  these 
grants  passed  entirely,  or  in  part,  all,  or  some  forestal  rights. 
We  are,  however,  of  opinion,  that  they  did  not ;  for  the  grants 
themselves  not  being  of  forestal  rights  in  terms,  but  only  as  it 
seems,  to  us,  of  certain  exemptions  from  forestal  rights,  not  of 
the  forestal  rights  themselves,  as  passing,  or  intended  to  pass, 
by  those  grants — exemptions  from  attending  courts  and  a  variety 
of  other  minor  exemptions,  such  as  from  having  their  dogs 
lawed,  &c. : — but  nothing  is  therein  expressed  to  have  been 
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Attobmkt.  intended  to  pass,  so  as  to  exclude  the  Grown  from  exercising  in 
«.         right  of  the  Grown,  as  it  has  exercised  in  point  of  fact,  the 
JSowvraiu  ^^^^s*'^^  rights  which  inherently  belonged  to  the  Grown. 

Bat  it  was  contended,  thoogh  not  very  strongly,  that,  sup- 
posing the  monastery  to  have  had  these  forestal  rights  at  the 
time  of  the  dissolution,  and  that  they  came  with  the  property 
belonging  to  the  monastery,  that  is  to  say,  with  the  manor  to 
the  hands  of  the  Grown,  they  were  well  granted  by  the  new 
grant  to  Ghamberlayne.    Now  Ghamberlayne's  grant  certainly 

[  *292  ]  contains  no  special  mention  *of  any  thing  like  forest  rights :  it 
is  a  grant,  as  confined  to  the  manor,  of  the  manor,  and  of  all 
privileges,  and  every  thing  which  with  that  manor  ought  to  be 
enjoyed.  Upon  the  defendant's  construction  of  it  a  great  ques- 
tion would  arise,  (which,  it  seems  to  me,  ought  to  be  answered  in 
the  negative,)  whether  the  Grown  could,  in  this  way,  convey  the 
forestal  rights.  But  there  was  no  grant  in  the  letters  patent,  of 
any  right  to  chase  or  kill  beasts  of  the  forest.  The  non-usage, 
since  Ghamberlayne's  grant,  explains  what  was  not  comprised  in 
it,  and  the  actual  finding  of  the  jury  upon  this  subject  seems  to 
be,  I  think,  decisive,  that  the  forestal  rights  have  ever  been 
exercised  by  the  Grown,  notwithstanding  those  grants,  with  the 
exception  only  of  forestal  rights  within  the  park,  since  the  deed 
of  the  12th  of  Gharles  I. 

Upon  the  law  of  the  question,  as  to  what  passed  under  such 
general  words  in  a  grant  from  the  Grown,  I  think  the  case  of  the 
Bishop  of  Coventry  and  Litchfield,  2  BoUe's  Abr.  208,  is  material 
to  be  attended  to,  as  it  is  decisive  on  that  point.  It  is  this : — 
''  If  the  King  grants  certain  manors,  which  are  within  his  forest 
of  D.  to  a  Bishop  and  his  successors,  and  grants  besides  that 
they  shall  have  the  said  manor  free,  and  acquit  of  the  said 
forest,  and  pleas  of  the  forest,  &c. ;  and  after  the  said  manors 
come  into  the  hands  of  the  King,  and  he  restores  them  to  the 
Bishop," — I  say,  restores  them,  for  so  I  translate  the  word 
reddit,  and  that  I  take  to  be  the  true  meaning  of  it, — "  still  the 

£  ^293  1  Bishop  shall  *not  be  exempted  of  the  forest  for  these  manors." 
In  2  BoUe's  Abr.  198,  tit.  Prerogative  le  Boy,  1.  25,  under  the 
head,  of  "  What  things  shall  pass  by  general  words,"  I  find  the 
following  case : — **  The  Dean  and  Ghapter  of  J.  were  seised  of 
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divers  manors  in  Essex,  in  fee,  and  in  the  Ist  of  Edward  lY.  the    attobnet. 
King  grants  to  them  and  their  saccessors,  that  they  shall  be  dis-  ^, 

charged  of  all  purveyance  of  the  King  in  their  manors  in  Essex  ;  ^^^^^a. 
and  afterwards,  by  the  27th  of  Henry  YIII.,  c.  4,  it  was  enacted, 
that  the  purveyors  of  the  King  might  purvey  in  all  for  the 
King's  provision,  as  well  within  liberties  as  without,  notwith- 
standing any  grant  to  the  contrary ;  and  afterwards,  in  the  S5th 
of  Henry  YIII.  the  Dean  and  Chapter  surrender  their  manors  to 
the  King,  his  heirs  and  successors ;  and  afterwards  the  King  grants 
the  same  manors  to  the  ancestors  of  Lord  D*Arcy,  with  tot  tales 
quanta^  et  hujusmodi  libertateSf  as  the  Dean  or  Chapter,  or  any 
of  their  predecessors  had,  any  statute  notwithstanding.  In  this 
ease,  in  as  much  as  the  old  liberties  were  extinct  by  the  statute, 
this  general  grant  shall  not  create  anew  the  said  liberties  that 
the  Dean  and  Chapter  had  before."  Then  follows  another  case, 
1.  41.  "  The  Bishop  of  Coventry,  among  other  liberties,  had  a 
liberty  de  cataUis  felonum,  within  his  manor  of  B.  and  afterwards 
this  manor  came  to  Henry  VXH.  by  attainder,  and  this  is 
granted,  with  tot  tales  tantas  et  quales  libertates^  the  Bishop,  or 
his  predecessors  had :  the  grantee  shall  not  have  by  this  grant 
the  same  liberties  *which  the  Bishop  had,  for  when  they  are  [  ^294  ] 
once  extinct,  the  words  of  revivor  will  not  be  sufficient ;  but 
there  ought  to  be  words  of  grant,  and  such  general  grant  will 
not  be  sufficient."  It  seems  to  me,  therefore,  on  these 
authorities,  that  there  is  no  ground  for  contending,  that  the 
general  words  contaiaed  in  this  grant  to  Chamberlayne,  could 
{[rant  this  liberty  to  him,  even  provided  the  convent  had  had 
them. 

I  have  already  stated,  that  the  convent  nowhere  appears  to 
have  had  granted  to  them  a  liberty  of  chasing  and  killing  beasts 
of  the  forest,  but  only  exemptions  from  certain  services,  which, 
as  belonging  to  the  forest,  they  were  bound  to  perform,  and 
certain  exemptions  from  the  regard  of  the  officers  of  the  forest, 
ior  their  defaults. 

I  was  very  desirous  of  finding  what  kiad  of  remedy  there  was, 
provided  there  had  been  an  improper  disallowance  of  the  claims, 
made  before  the  Chief  Justice  in  Eyre :  and  I  find  it  appears,  in 
the  first  place,  that  if  they  should  refuse  to  receive  the  claim, 
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Attobnet-    there  is  an  old  writ  in  the  Register  de  Ubertatibus  aUocandis,  which 
«.  lies  in  case  of  their  refusal,  and  that  is  mentioned  in  4  Inst.  297* 

DownbhibI  ^^  ^  having  received  the  claim,  they  give  an  erroneous  judg- 
ment upon  that  claim,  a  writ  of  error  lies  (it  is  expressly  stated) 
from  that  judgment  to  the  Court  of  King's  Bench.  Now  certain 
it  is,  that  this  disallowance  of  Lord  Lovelace's  claims  has  been 
[  ^8d5  ]  acquiesced  in,  from  that  time  down  to  *the  present,  and  there 
appears  to  have  been  no  attempt,  by  a  writ  of  error,  or  otherwise, 
to  get  rid  of  it,  although  it  is  plain  he  might  have  so  done  if  he 
had  thought  proper. 

There  was  only  one  point  in  that  case  of  Lord  Lovelace,  which 
the  Court  took  time  to  consider  about,  that  was,  as  to  the  coorta 
leet ;  but  that  is  totally  different  from  any  thing  claimed  under 
the  idea  of  f orestal  rights :  that  is  a  grant  of  what  is  generally 
contained  in  grants  to  lords  of  manors ;  but  as  to  all  his  other 
claims,  according  to  that  case  they  were  totally  disallowed ;  and 
he  made  no  attempt  whatever  to  bring  into  review  the  decision 
of  the  then  Court  of  Eyre.  The  jury  do  not  find  that  these 
grants  were  ever  put  in  use ;  on  the  contrary  it  is  found,  by  thia 
special  verdict,  that  all  forestal  rights  were  exercised  by  the 
Crown  over  the  manors,  except  within  the  park,  from  the  time  of 
granting  that  park  with  an  exemption  from  forestal  rights,  by 
express  name.  What  ground  is  there  for  saying,  therefore,  the 
grantees  had  any  such  rights  given  to  them,  as  to  exclude  the 
Crown  from  the  exercise  of  its  forestal  rights.  They  had  indeed 
certain  privileges,  in  the  nature  of  exemptions :  and  supposing 
those  exemptions  to  have  been  well  granted,  and  put  in  use,  still 
the  King's  forestal  rights,  namely,  his  chace  of  venison,  and  the 
preservation  of  the  vert,  would  have  remained  to  the  Crown,  not- 
withstanding these  grants.  It  is,  in  respect  of  the  right  on  the 
land  principally,  I  should  imagine,  that  the  compensation  pro* 
vided  for  by  the  Act  is  to  be  made,  but  it  is  on  the  forestal 
[  ^96  ]  ^rights,  as  far  as  either  party  is  entitled,  that  any  right  in 
respect  of  the  land  depends. 

There  seems  to  be  no  ground  for  drawing  any  line  between  the 
Crown's  being  generally  entitled  to  forestal  rights,  or  only  to 
some  partial  rights :  I  mean,  on  any  of  the  facts  of  this  case :  so 
that  the  second  matter  referred  to  the  Court  seems  not  necessarily 
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to  arise ;  for  if  we  are  satisfied,  from  the  facts  disclosed,  that  the    Attobney- 
Eing  still  has  his  forestal  rights,  I  think  we  are  bound  to  say,  «. 

that  the  first  finding  in  the  matter  referred  to  us,  by  the  verdict,  ^^gmM 
is  right,  and  that  the  King  is  entitled  to  all  his  forestal  rights  on 
this  place,  (with  the  exception  of  the  park,)  taking  it  in  the 
words  in  which  the  jury  have  referred  the  question  on  the  matter 
to  us. 

It  seems  to  me,  for  the  reasons  I  have  given,  (and  those  I  am 
alone  answerable  for,)  though  the  whole  Court  concurs  in  the 
conclusion,  that  the  King  is  entitled  to  the  forestal  rights  in  the 
way  the  special  verdict  has  submitted  them  to  us  :  and  therefore 
the  entry,  I  take  it,  should  be,  that  ''  it  appears  to  the  Court  that 
our  said  lord  the  King  is  entitled  to  such  forestal  rights  and 
interest  within  the  within-mentioned  manor  and  parish  of  East- 
hampstead,  out  of  the  said  park  of  Easthampstead  (for  that  is 
the  question  referred  to  us  by  the  special  verdict,)  as  are  claimed 
by,  and  to  belong  to  his  Majesty,  in  and  over  the  parishes  and 
places  within  the  regard  of  the  said  forest." — (I  have  *already  [  •297  ] 
stated,  that  it  appears  very  plainly  that  this  manor  was  clearly 
once  within  the  regard  of  the  forest,  it  being  so  stated  and  so 
found  by  the  verdict,) — and  that  the  ''  King  is  entitled  to  such 
forestal  rights  and  interest,  in  manner  and  form  as  the  Attorney 
General  hath  within  claimed." 


CUFF  V.   BROWN  and   OTHERs.t  isis. 

Ko  Price,  297—302.)  Jam^2. 

If  an  apprentice  after  serving  two  years  of  His  time,  and  without  any        r  297  1 
misconduct  on  the  part  of  the  master,  runs  away  of  his  own  accord,  and 
enlists  as  a  soldier,  and  afterwards  is  wilUng  to  return,  but  the  master 
will  not  receiye  him  again,  the  master  is  not  compellable  to  return  any 
part  of  the  apprentice  fee. 

Nor  will  the  Court,  under  such  circumstances,  restrain  the  holder  of  a 
promissory  note  given  for  the  amount  from  proceeding  to  recover  it 
at  law. 

The  case,  as  it  appeared  by  the  pleadings,  was  as  follows  : — 
In  the  beginning  of  October,  1812,  the  plaintiff  entered  into  an 

t  Cited  by  WiiXES,  J.  in  Whincup  v.  Hughes  (1871)  L.  E.  6  0.  P.  78,  84 ; , 
40  L.  J.  0.  P.  104,  107.— B.  0. 
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CuTF  agreement  with  the  defendant  Brown  and  Samuel  Gary,  of 
Bbowk.  Bristol,  who  were  then  in  partnership  as  conveyancers,  attomies, 
and  solicitors,  to  place  William  Cufif  the  younger,  the  plaintiffs 
son,  with  them  as  an  apprentice,  in  the  business  of  conveyancer 
for  eight  years,  and  to  article  him  at  the  end  of  the  first  three 
years  as  an  articled  clerk  in  their  business  of  attomies  and 
solicitors,  and  they  were  to  receive  the  sum  of  1001. ;  the  payment 
of  which  was  to  be  secured  by  a  promissory  note  for  991. 19<. 
payable  at  the  end  of  three  years.  The  note  was  drawn  and 
delivered  to  Brown,  and  an  indenture  dated  the  29th  October, 
1812,  was  accordingly  prepared  and  executed  between  Cuff  the 
elder  and  Cuff  the  younger  of  the  first  part,  and  the  defendant 
[  *298  ]  Brown  and  Gary  of  the  other  part.  It  ^witnessed  that  Brown 
and  Gary,  in  consideration  of  1002.  paid,  or  reserved  to  be  paid 
by  the  promissory  note  of  the  said  William  Guff  the  elder,  and 
also  in  consideration  of  the  services  to  be  done  and  performed  in 
and  about  their  business,  as  after  mentioned,  covenanted  to 
receive  and  take  the  said  William  Guff  the  younger  to  be  their 
clerk  and  apprentice,  in  the  profession  of  conveyancing  for  the 
term  of  eight  years,  and  to  teach  and  instruct  him  in  the  business 
of  a  conveyancer.  And  there  was  a  covenant  by  Guff  the  elder^ 
that  his  son  should  diligently,  faithfully,  and  to  the  best  of  his 
skill,  power,  and  ability,  serve  them  the  said  Brown  and  Gary  as 
their  clerk  and  apprentice,  in  their  profession  of  a  conveyancer 
for  eight  years,  and  not  absent  or  withdraw  himself  during  his 
stipulated  office  hours  from  their  service  without  their  leave. 
And  there  was  also  a  covenant  by  Brown  and  Gary,  that  they  or 
either  of  them  would  at  any  time  before  the  expiration  of  the 
first  three  years  of  the  said  term,  upon  the  request  of  the  said 
Guff  the  son,  but  at  the  costs  and  charges  of  Guff  the  elder,  or 
Guff  the  son,  in  respect  of  the  stamp  duties,  and  all  other  ex- 
penses, but  without  any  further  or  other  premium  or  fee,  accept 
and  take  the  said  Guff  the  son  to  be  their  clerk,  in  their  practice, 
profession,  or  employment  of  an  attorney  or  solicitor. 

Brown  and  Gary  dissolved  partnership  in  September,  1818 ; 
and  Guff  the  son  was,  by  consent  of  all  parties,  continued  with 
Brown  alone  to  serve  the  remainder  of  his  time. 
[  299  ]  In  1814  Guff  the  son  ran  away  and  enlisted  as  a  soldier ;  and. 
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after  he  had  been  absent  some  time,  his  father  applied  to  the       Citff 
defendant  Brown  to  take  him  back  again,  which  Brown  at  first      bbown. 
was  inclined  to  do  ;  but  afterwards,  in  conseqaence  of  hearing  of 
some  other  misconduct  of  the  young  man.  Brown  refused  to  take 
him  again. 

The  defendant  Hurd  was  agent  to  Brown,  and  Brown  indorsed 
the  promissory  note  for  99Z.  19s.  to  Hurd,  in  part  payment  of 
money  due  from  Brown  to  Hurd ;  and  Hurd  brought  an  action 
and  recovered  judgment  against  the  plaintiff  for  the  amount  of 
the  note. 

Guff  the  elder  therefore  filed  his  bill  against  Brown  and  Hurd, 
stating  the  circumstances,  and  also  charging  that  the  indenture 
of  the  29th  October,  1812,  as  prepared,  was  a  fraud  on  the 
plaintiff,  inasmuch  as  the  agreement  was  that  the  consideration 
money  was  to  be  paid  expressly  upon  the  condition,  that  Guff  the 
son  should  be  articled  as  an  attorney ;  and  the  bill  charged  that 
the  defendant  Hurd  never  gave  any  consideration  for  the  note, 
but  that  it  was  put  into  his  hands  with  a  full  knowledge  of  all 
the  circumstances,  and  for  the  mere  purpose  of  his  bringing  an 
action  against  the  plaintiff;  and  the  bill  prayed  that  the  note 
might  be  cancelled ;  and  that,  in  case  by  the  terms  of  the  in- 
denture or  otherwise,  the  note  was  payable  by  the  plaintiff,  that 
the  indenture  might  at  all  events  be  declared  fraudulent  and  void, 
and  might  be  delivered  up  to  be  cancelled  ;  and  it  *also  prayed  [  *300  ] 
for  an  injunction  to  restrain  the  defendant  Hurd  from  suing  out 
execution. 

The  defendants  by  their  answer  negatived  the  fraud,  and  in- 
sisted that  the  indenture  was  conformable  to  the  agreement, 
which  was  that  the  992.  198.  was  to  be  paid  at  all  events  after 
the  execution  of  the  indenture ;  and  the  defendant  Hurd  denied 
any  knowledge  of  the  circumstances  charged  by  the  plaintiff,  and 
that  he  brought  the  action  as  the  agent  of  Brown,  but  said  that 
he  had  received  it  in  payment  of  a  debt  due  to  him  from  Brown. 

There  were  no  witnesses  examined  on  either  side. 

Dauncey  and  Wray,  for  the  plaintiff,  contended,  that  the 
indenture  was  not  in  conformity  with  the  agreement ;  for  that 
the  premium  was  not  intended  to  be  paid,  unless  in  the  event  of 
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Cuff  Cuff  the  8on  being  articled  as  an  attorney  to  the  defendant 
Bbowk.  Brown ;  and  that  as  Brown  refused  to  take  Cuff  the  son  back 
again,  the  plaintiff  was  entitled  in  equity  to  have  the  premium 
returned,  or  at  least  a  proportionate  part ;  and  thatHurd,  whom 
they  alleged  to  be  the  mere  agent  of  Brown,  for  the  purpose  of 
bringing  the  action,  ought  to  be  restrained  from  taking  any  ad- 
vantage of  the  judgment  obtained :  and  they  cited  Therman  v. 
AheU.\ 

Martin  and  RooU^  for  the  defendant  Brown,  insbted  that 
[  *80i  ]  the  indenture  was  conformable  to  the  ^agreement ;  that  the 
premium  was  payable  in  the  first  instance  upon  the  execution  of 
the  indenture,  and  did  not  depend  upon  the  contingency  of  his 
being  articled  as  a  clerk  to  Brown  and  Cary,  in  their  business  of 
attomies — ^that  Brown  had  done  all  that  was  required  of  him  ; 
and  that  the  contract  was  broken  and  put  an  end  to  by  the  act 
of  Cuff  the  son — that  this  case  was  distinguishable  from  the  case 
of  Therman  v.  AheU^  because  in  that  case  the  master  himself  had 
put  away  the  apprentice  ;  but  here  the  apprentice  had  run  away 
— and  that  there  was  no  case  made  out  to  warrant  the  inter- 
ference of  the  Court:  and  they  cited  ArgUg  v.  Heaseman^X  to 
shew  that  the  Court  would  not  take  upon  itself  jurisdiction  in 
such  a  case. 

Agar  and  Duckworth^  for  the  defendant  Hurd,  were  stopped 
by 

The  Lobd  Chibf  Babon,  who  said : 

There  is  no  evidence  to  charge  the  defendant  Hurd,  who 
is  a  bond  fide  holder  for  a  valuable  consideration,  with  any 
improper  conduct:  nor  any  case  made  out  against  him;  and 
therefore  as  against  him  the  bill  must  be  dismissed  with  costs. 

With  respect  to  the  question  of  jurisdiction,  the  Court  has 
jurisdiction  in  this  case,  as  it  was  necessary  for  the  parties  to 
come  here  to  discuss  the  question  as  between  the  defendants 
Brown  and  Hurd,  although  the  question  between  the  other 
[  *802  ]  parties  might  have  been  tried  at  law.  The  premium  *of  1002. 
is  a  consideration  applying  to,  and  extending  over,  the  whole 
t  2  Vera.  64.  \  1  Atk.  618. 
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term  of  eight  years.  I  am  told  the  deed  is  not  according  to  the  Cuff 
agreement ;  but  when  I  see  the  deed  executed  I  must  have  that  bbown 
made  out  most  clearly :  and  indeed,  as  it  appears  to  me,  I  see  no 
contradiction  between  them.  The  point  is  this: — The  youth 
having  remained  as  a  clerk  two  years  runs  away  of  his  own 
accord,  and  enlists  as  a  soldier :  he  may  or  may  not  come  back : 
he  chuses  however  to  come  back,  and  then  he  asks  for  a  return 
of  the  premium.  It  does  not  appear  that  there  was  any  mis- 
conduct on  the  part  of  the  master ;  it  is  not  fair  therefore  that 
the  young  man  should  demand  a  return  of  the  consideration 
money,  because  he  chuses  to  run  away.  There  is  another  cir- 
cumstance to  be  considered — he  may  stay  with  his  master  for 
four  years,  and  then  run  away  when  his  services  are  become  more 
valuable ;  and  is  the  master  to  lose  the  benefit  of  that  service  ? 
It  is  stated  that  at  one  time  the  master  was  willing  to  take  him 
back,  but  that  makes  no  difference,  for  there  is  no  contract  to 
bind  the  master ;  and  it  was  at  the  master's  option  to  take  him 
back  or  not.  It  makes  no  difference  the  money  not  being  paid 
at  the  time;  for  if. the  money  was  due  on  the  note,  it  must  be 
paid,  if  you  can  apply  it,  as  the  consideration  for  the  indenture 
being  executed.  The  master  performed  his  contract  until  it  was 
put  an  end  to  by  the  apprentice,  and  he  is  therefore  entitled  to 
retain  the  money  arising  from  the  note,  as  much  as  if  the 
premium  had  been  paid  in  money.    The  bill  therefore  must  be 

Dismissed  against  the  defendant  Brown  without  costs. 


TAYLOR  V.  BAKER,    STRONG,    METCALFE,  leis. 

4                                                                        Jan,  17. 
AND   AnOTHEB.  

(DanieU,  Exch.  Eq.  71—82 ;  S.  C.  6  Price,  306—311.)  ^raiTi  Inn 

Sail, 
Notice  of  a  judgment  against  a  vendor,  is  sufficient  notice  to  put  &  r  *>    t  ii  71  i 
purchaser  upon  making  further  enquiry;  and  if  he  neglect  it,  and  it  *-  '      -' 

afterwards  appear  that  instead  of  a  judgment  the  party  has  a  specific 
incumbrance  on  the  property,  he  will  be  bound  by  it. 
Costs  decreed  against  a  mortgagee  under  circumstances. 

In  the  month  of  October,  1814,  James  Strong,  one  of  the  de- 
fendants, being  possessed,  amongst  other  estates,  of  certain 

B.B. — ^YOL.  XIX.  B  B 
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Tatlob  freehold  and  copyhold  lands,  compriBing,  in  the  whole,  about 
BxKxsu  seven  acres,  subject,  as  to  the  freehold  part  of  the  premises,  to  a 
mortgage  term  of  1,000  years,  vested  in  one  John  Ewin,  as  a 
security  for  2501.  interest,  which  was  further  secured  by  a  con- 
ditional surrender  of  that  part  of  the  premises  which  was 
copyhold,  borrowed  the  sum  of  800Z.  of  the  plaintiff;  and,  as 
a  security  for  the  repayment  of  it,  executed  certain  indentures 
of  lease  and  release,  bearing  date  the  SOth  and  81st  days  of 
October,  1814 ;  whereby,  amongst  other  lands  and  tenements, 
he  conveyed  the  freehold,  and  covenanted  to  surrender  the 
copyhold  part  of  the  lands  in  question  to  the  plaintiff  and  his 
heirs,  upon  trust,  to  sell  the  same  in  the  usual  manner ;  and 
out  of  the  produce  of  such  sale,  after  reimbursing  himself,  his 
costs,  &c.  to  pay  off  the  mortgages  then  affecting  the  premises, 
and  subject  thereto,  to  repay  himself  the  sum  of  SOOL  already 
advanced  to  Strong,  and  interest ;  and  all  such  further  advances 
as  he  might  make  to  the  extent  of  500Z.  and  interest ;  and  after 
such  payments,  to  pay  over  the  residue  to  James  Strong,  his 
executors,  administrators,  and  assigns. 

These  indentures  were  enrolled  at  the  next  court  baron  of 
the  manor  of  which  the  copyhold  portion  of  the  premises  in 
question  was  held;  but  no  actual  surrender  of  the  copyholds 
to  plaintiff's  use  was  ever  made.  About  Michaelmas  preceding 
the  above-mentioned  transaction,  the  plaintiff  had  purchased  of 
Strong  the  crop  of  coleseed  growing  upon  the  lands  in  question, 
for  the  use  of  his  sheep ;  and  at  the  time  of  the  execution  of  the 
[  •Ta  ]  indentures,  ♦the  plaintiff's  sheep  were  actually  upon  the  pre- 
mises, for  the  purpose  of  feeding  off  the  crop,  and  so  continaea 
until  long  posterior  to  the  transactions  after  mentioned. 

A  short  time  after  the  date  of  the  plaintiff's  security,  a 
meeting  took  place  between  Strong,  Baker,  and  Metcalfe,  who 
was  Baker's  solicitor,  respecting  the  situation  of  Strong's  affura, 
when  Baker  agreed  to  become  surety  for  him  in  several  sums  of 
money,  which  he  afterwards  paid  to  the  amount  of  250L  and 
upwards;  and  on  that  occasion  Strong,  to  indemnify  Baker, 
agreed  to  sell  him  the  seven  acres  of  land  in  question,  clear  of 
all  incumbrances,  for  the  sum  of  500Z. ;  and  an  agreemen  to 
that  effect  was  reduced  into  writing,  and  signed  by  the  partieB 
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on  the  7th  day  of  November,  1814 ;  in  which  agreement  was      Taylob 
contained  a  clause  providing  for  the  repurchase  of  the  premises      bakbb. 
by  Strong,  whenever  he  might  think  proper,  on  repayment  of 
the  purchase  money. 

No  part  of  this  purchase  money  was  ever  paid  to  Strong :  but 
on  the  10th  of  November,  1814,  Baker  paid  the  sum  of  184Z.  Us, 
to  a  person  of  the  name  of  Roberts,  in  discharge  of  a  debt  due 
to  him  from  Strong ;  and  on  the  4th  of  January,  1815,  he  paid 
the  further  sum  of  250L  to  Messrs.  Jump  and  Orton,  Ewin's 
solicitors,  in  satisfaction  of  Ewin's  mortgage.  Upon  which 
occasion  Mr.  Orton  signed  an  agreement  of  that  date,  whereby, 
on  behalf  of  himself  and  partner,  as  solicitors  of  Ewin,  he 
undertook  that  Ewin  should  execute  an  assignment  of  his 
mortgage  term  to  Baker.  The  remainder  of  the  purchase 
money  was  paid  to  a  person  of  the  name  of  Bellamy,  another 
creditor  of  Strong,  on  the  20th  of  April  following. 

At  the  time  of  the  treaty  for  this  purchase.  Strong  stated 
to  Metcalfe,  Baker's  solicitor,  in  answer  to  some  enquiries  made 
by  him,  that  he  had  given  the  plaintiff  *a  judgment,  or  warrant  [  *73  ] 
of  attorney,  as  a  security  for  the  sum  of  8002.  which  he  had 
borrowed  of  him;  but  did  not  say  any  thing  respecting  the  deeds 
of  the  80th  and  81st  of  October,  1814.  In  consequence  of  this 
statement  on  the  part  of  Strong,  Metcalfe  thought  proper  to 
make  enquiries  respecting  it;  and,  accordingly,  went  to  Mr. 
Johnson,  the  solicitor  of  the  plaintiff,  and  requested  to  see  his 
security;  whereupon  Mr.  Johnson  shewed  him  the  indentures 
of  the  SOth  and  Slst  of  October,  1814;  upon  which  occasion 
Metcalfe  made  use  of  the  following  expression  to  Mr.  Johnson : 
— "Rot  the  fellow;  he  told  me  it  was  only  a  second  mortgage: — 
are  you  sure  he  knew  what  he  was  signing?  "  This  took  place 
on  the  2nd  of  January,  1815 ;  and  on  the  10th  of  the  same 
month  indentures  of  lease  and  release  were  executed,  whereby 
Strong  conveyed  the  freehold,  and  covenanted  to  surrender  the 
copyhold  part  of  the  lands  in  question  to  the  use  of  Baker,  in 
fee.  These  indentures  bore  date  the  2nd  and  Srd  days  of 
January,  1815;  but  were  not  executed  till  the  10th,  as  before 
stated.  By  another  deed,  bearing  date  the  8rd  of  January,  but 
which  was  not,  in  fact,  executed  till  the  14th,  Ewin  assigned 

8  8  2 
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Taylor  the  residue  of  the  term  of  1,000  years,  vested  in  him,  to  Metcalfe, 
Rakkb.      in  trust,  for  Baker  to  attend  the  inheritance,  <&c. 

On  the  28rd  of  January  following  Strong  surrendered  the 
copyholds  to  Baker,  Ewin  having  previously  acknowledged 
satisfaction  on  the  rolls  of  the  manor  of  the  principal  money, 
and  interest  due  on  his  conditional  surrender. 

The  defendant  Baker  having  by  these  means  become  possessed 
of  the  legal  estate  in  the  lands  in  question,  brought  an  eject- 
ment, on  the  demise  of  Metcalfe,  against  the  plaintiff  to  recover 
the  possession  of  them ;  in  consequence  of  which  the  plaintiff 
r*74]  filled  a  bill  in  this  Court  to  set  aside  *the  sale  to  Baker  as 
fraudulent,  and  praying  that  he  might  be  let  in  to  redeem  the 
mortgage  by  paying  to  Baker  the  principal  money  and  interest 
due  upon  it,  and  for  a  reconveyance  of  the  lands  in  question 
upon  the  trusts  of  the  indenture  of  the  Slst  of  October,  1814. 

The  bill  also  prayed  an  injunction  to  restrain  the  proceedings 
in  the  ejectment  on  the  part  of  Baker ;  but  which  the  Court 
upon  motion  refused  to  grant. 

Mr.  Dauncey  and  Mr.  Treslove  for  the  plaintiff: 

The  only  question  is,  whether  this  transaction  can  be  said  to 
have  taken  place  without  notice  of  the  prior  incumbrance  to 
plaintiff.  Here  was  notice,  both  implied  and  express.  At  the 
time  of  the  sale  to  Baker,  the  plaintiff  was  in  actual  possession 
of  the  land  for  the  purpose  of  feeding  his  sheep ;  which  was  the 
only  way  in  which  he  could  hold  possession,  since  there  was  no 
house  upon  the  premises.  This  was  notice  to  all  the  world.  In 
Daniels  v.  Davison,^  it  was  decided  that  the  possession  of  a 
tenant  is  notice  to  a  purchaser  of  the  actual  interest  he  may 
have  either  as  tenant,  or  otherwise ;  and  in  Alien  v.  Anthony ^l 
the  Lord  Chakobllor  said,  '*  It  is  so  far  settled  as  not  to  be 
disputed  that  a  person  purchasing  where  there  is  a  tenant  in 
possession,  if  he  neglect  to  enquire  into  the  title,  must  take 
subject  to  such  rights  as  the  tenant  may  have."  This  was  the 
doctrine  in  Lord  Hardwickb's  time,  in  Smith  v.  ZiOir.§  His 
lordship  says  ''  that  finding  a  person  in  possession  of  an  estate, 

t  10  B.  B.  171  (16  Yes.  249 ;   17         t  1^  B.  B.  113  (1  Mer.  282). 
Tea.  433).  $  1  Atk.  490. 
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is  sufficient  to  pat  the  party  to  enquire ;  and  what  is  sufficient      Tatlob 
*o  put  the  party  upon  an  enquiry  is  good  notice  in  equity."  Bakbb. 

Another  objection  to  this  sale  is,  that  there  was  no  considera*  [  75  ] 
tion  paid  under  the  contract.  It  is  true  that  if  there  had  been 
d  debt  at  the  time,  that  would  have  been  a  good  consideration ; 
but  the  defendant  says  he  paid  different  sums  of  money  to 
other  persons  afterwards;  that  cannot  be  a  payment  under 
the  contract:  but  if  it  were  a  payment  under  the  contract: 
it  was  made  after  notice.  In  TourviUe  v.  Naish,^  it  was  decided 
that  where  a  purchaser  pays  part  of  his  purchase  money, 
and  gives  a  bond  for  the  residue,  notice  of  an  equitable  incum- 
brance before  payment  of  the  money,  though  after  the  execution 
of  the  bond,  will  be  sufficient.  And  this  doctrine  is  confirmed 
in  Story  v.  Lord  Windsor, I  where  upon  a  plea  of  purchase  for  a 
valuable  consideration,  without  notice,  it  was  held  to  be  necessary 
that  the  purchaser  should  deny  notice  at  the  time  of  paying  the 
purchase  money.  The  same  doctrine  is  also  laid  down  by  the 
LoBD  Chancellor  in  MaundreU  v.  MaundrelL^  In  the  present 
ease  there  was  sufficient  notice  before  payment  of  any  part  of 
the  purchase  money.  The  agreement  for  the  sale  was  dated  on 
the  7th  November;  and  on  the  very  day  on  which  it  was  entered 
into  Strong  stated  that  the  plaintiff  had  a  judgment  or  warrant 
of  attorney  against  him.  This  was  sufficient  notice  to  put  the 
defendant  upon  enquiry;  and  that  it  had  that  effect  is  clear 
from  the  circumstance  of  Metcalfe  applying  to  the  plaintiff's 
solicitor,  who  shewed  him  the  deeds  of  80th  and  81st  October,  1814. 
At  all  events,  it  is  clear  the  defendant  had  notice  before  the  execu- 
tion of  the  conveyance  to  him ;  and  that,  according  to  the  de- 
cision in  M&re  v.  Mayhew,\\  is  sufficient  to  bind  him.  The  same 
doctrine  is  laid  down  by  Lord  Hardwicke  in  Wigg  v.  Wigg.^ 

Mr.  Martin  and  Mr.  Wakefield  for  the  defendant  Baker :  (.  76  ] 

Unless  Baker  had  notice  of  the  plaintiff's  claim,  he  is  as  much 
entitled  to  protection  in  a  Court  of  equity  as  the  plaintiff.  The 
question,  therefore,  is,  whether  he  had  such  notice  of  the  incum- 

t  3  P.  Wins.  307.  II  1  Ch.  Ca.  34. 

.  I  2  Atk.  630.  f  1  Atk.  384. 

^S  7  E.  E.  393  (10  Ves.  at  p.  271). 
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Taylor  brance  to  plaintiff  as  oaght  to  have  put  him  upon  making 
Baubb.  farther  enquiry.  It  has  been  contended  that  the  circumstance 
of  the  plaintifiTs  sheep  being  upon  the  land  was  sufficient  to 
apprize  him  that  the  plaintiff  had  some  claim  in  the  land ;  and 
several  cases  have  been  referred  to  in  support  of  this  doctrine : 
but  all  those  cases  were  decided  upon  particular  circumstances ; 
and,  therefore,  can  have  no  effect  in  establishing  a  general  rule. 
If  the  rule  contended  for  were  to  prevail,  no  man  could  sell 
a  crop  of  grass  to  a  butcher  without  embarrassing  the  sale  of 
his  estate.  That  argument,  therefore,  is  quite  out  of  the  question. 
The  material  point  is  the  notice  given  to  Baker  before  the 
advances  made  by  him  on  account  of  Strong.  This  case  is 
different  from  all  the  other  cases  which  have  been  cited.  Baker 
was  liable  to  pay  Strong's  debts ;  and  had,  therefore,  a  right  to 
secure  himself  by  purchasing  this  estate.  He  bargained  for 
nothing  but  an  equitable  estate;  and  in  equity  a  debtor  is 
equally  bound  to  pay  all  his  creditors ;  so  that,  primd  facie^  his 
right  was  equal  to  plaintiff's.  Any  creditor,  however,  has  a 
right  to  clothe  himself  with  a  better  security ;  and  this  has  been 
done  by  Baker.  Notice  of  a  mere  warrant  of  attorney  can  never 
bind  the  purchaser.  Suppose  a  man  were  to  be  in  treaty  for 
the  purchase  of  an  equitable  interest,  and  any  person  were  to 
inform  him  that  the  vendor  had  given  another  a  warrant  of 
attorney, — ^would  he  be  bound  to  enquire  of  the  creditor  whether 
he  intended  to  act  upon  the  warrant  ? 
[  77  J  •    ♦    With  respect  to  TaurviUe  v.  Nai$h :  the  first  part  of 

that  case  is  certainly  in  favour  of  the  plaintiff;  but  the  latter 
part  is  in  point  for  the  defendant.    *    *    * 

LoBD  Chibf  Babom  : 

This  is  a  bill  by  Taylor  against  Baker,  who  is  the  only  sub> 
stantial  defendant  to  set  aside  a  purchase  made  by  Baker,  of 
some  land  previously  conveyed  to  Taylor  as  a  security  for  money. 

In  the  month  of  October,  1814,  James  Strong  being  the  owner 
of  the  property  in  question,  subject  to  a  mortgage  to  Ewin, 
borrowed  of  Taylor  the  sum  of  SOOI. ;  and,  as  a  security  for  that 
and  other  advances,  executed  a  conveyance  of  the  equity  of 
redemption  to  Taylor  in  fee,  in  trust  to  sell  and  pay  off  the  debt. 
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In  the  deed  by  which  this  conveyance  is  made,  there  is  a      Tatlob 
covenant  to  surrender  *the  copyholds  to  the  use  of  Taylor  in  fee ;      bakbb. 
so  that  Taylor  became  possessed  of  a  clear  equitable  interest,  in       [  *78  ] 
the  property  in  question,  to  the  extent  of  his  own  demand  against 
Strong.    This  conveyance  was  made  on  the  Slst  of  October, 
1814 ;  and  on  the  7th  of  November  following,  Strong,  Baker,  and 
Metcalfe,  the  solicitor,  had  a  meeting,  respecting  the  advance  of 
some  money  to  pay  off  Strong's  debts ;  when  it  was  agreed  that, 
to  secure  Baker's  advances,  the  sale  in  question  should  take  place. 
On  that  occasion.  Strong  bemg  asked  whether  he  had  given  any 
security  to  plaintiff,  said  he  had  given  him  a  judgment,  or  a 
warrant  of  attorney,  so  that  Baker  and  Metcalfe  had  clear  notice 
that  some  security  had  been  given  by  Strong  to  Baker. 

Three  days  after  this  meeting  Baker,  in  part  performance  of 
his  contract,  paid  to  one  of  Strong's  creditors  the  sum  of  134Z. 
lis.  in  discharge  of  a  debt  due  from  Strong. 

One  of  the  questions  which  arise  in  this  case  is,  whether  this 
notice  of  a  judgment  was  not  such  notice  to  Baker,  as  should 
have  induced  him  to  make  further  inquiry. 

On  the  2nd  of  January,  1816,  Metcalfe  came  to  Johnson, 
as  attorney  for  plaintiff,  and  asked  him  what  the  nature  of 
the  plaintiff's  security  was ;  upon  which  Johnson  produced  the 
deeds  of  conveyance  to  plaintiff,  and  so  gave  full  notice  to  the 
whole  state  of  the  incumbrance. 

On  the  10th  of  the  same  month,  however,  a  conveyance  was 
made  of  the  property  in  question  to  Baker;  the  term  was 
assigned  on  the  17th,  and  on  the  28rd  a  surrender  was  made  of 
the  copyholds.  Baker  paid  the  residue  of  his  purchase  money 
to  Bellamy,  on  the  20th  of  April  following. 

All  these  transactions  took  place  after  full  and  complete 
*notice  of  the  plaintiff's  incumbrance.  Baker  having  procured  [  *79 1 
the  assignment  of  mortgage  to  a  trustee  for  himself,  unquestion- 
ably gained  a  right  to  make  use  of  it  in  the  same  way  as  any 
other  mortgagee  in  a  similar  situation  might  have  done.  Under 
these  circumstances  the  plaintiff  files  his  bill  for  an  account  and 
redemption  against  Baker,  and  says,  ''  You  are  precisely  in  the 
same  situation  as  Ewin."  But  Baker  says,  ''  I  have  the  legal 
estate ;  and  having  that  I  have  ousted  Taylor  of  the  premises : 
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Taylor      he  cannot  have  the  estate,  without  paying  to  me  every  thing  that 

Bajlxb.      ^  d^^  to  IQ6-     1  ^^  A^  equitable  estate;   and  the  plaintiff 

having  only  the  same  interest,  we  were  in  pari  conditione,  and 

whichever  could  get  the  legal  estate  took  the  benefit  of  it.    It 

was  the  tabulam  in  naufragio.** 

In  general,  the  rule  of  the  Court  is,  that  if  there  be  two 
persons  in  similiar  situations,  with  equal  equity,  and  one  pro- 
cures the  legal  estate,  the  legal  estate  shall  prevail :  but  then 
they  must  have  equal  equity. 

If  Baker  had,  band  fide^  advanced  money  to  Strong,  without 
knowing  that  any  thing  was  due  to  Taylor,  he  would  have  had 
an  equal  right  with  Taylor  :  but  if  he  knew  of  Taylor's  interest, 
he  cannot,  by  getting  in  the  legal  estate,  exclude  him  from  the 
benefit  he  had  before. 

The  only  question  then  is,  whether  Baker  had  notice  of 
Taylor's  claim  or  not  ?  and  I  think  that  he  had. 

When  I  ask  a  person  who  sells  an  estate  to  me,  whether  there 
be  any  incumbrances  on  the  estate,  and  he  tells  me  there  is  a 
mortgage,  that  is  clear  notice  of  the  mortgage.  Where  then  is  the 
difference  ?  The  defendant  has  notice  that  there  is  a  judgment : 
that  surely  is  sufficient  to  call  upon  him  to  make  further 
enquiry ;  and  the  defendant's  solicitor  certainly  did  act  under 
[  *so  ]  that  impression.  Is  not  a  judgment  a  lien  upon  the  land  ?  *and 
can  a  purchaser,  having  notice  of  such  a  lien,  say,  with  any  fair- 
ness, that  he  had  no  notice  of  any  claim  on  the  estate?  It 
seems  to  me,  therefore,  that  he  had  notice  of  a  security ;  and 
having  such  notice,  he  was  bound  to  make  further  enquiries.  It 
[  *8i  ]  is  impossible  to  *lay  out  of  the  consideration  of  this  case  the 
expression  Metcalfe  made  use  of,  on  being  informed  of  the  con- 
veyance to  plaintiff: — ''Rot  the  fellow;  he  told  me  it  was  a 
mortgage."  That  makes  it  as  clear  a  case  as  I  ever  heard :  I 
must  decree  for  the  plaintiff. 

Another  question  arises  with  respect  to  costs :  in  general,  a 

[  *82  ]       mortgagee  is  entitled  to  costs ;  but  that  is  not  an  universal  *rule ; 

and  if  it  were,  I  should  feel  myself  bound  to  depart  from  it  when 

necessary :  I  am,  however,  supported  by  a  decree  of  the  Mastsr 

OF  THB  Bolls,  in  which  his  honour  made  a  mortgagee  pay  costB.4^ 

t  rule  bIbo  DMlin  v.  GaU,  6  B.  B.  102  (7  Yes.  583). 
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7he  mortgagee  in  this  case  has  acted  in  an  extremely  dishonest      Tatlob 

way :  knowing  of  the  plaintiff's  incumbrance  he  deals  with  the      bakkb. 

mortgagor  behind  his  back.    He  says,  I  know  the  plaintiff  has 

this  charge,  but  will  oust  him  of  his  right ;  I  cannot  allow  such  a 

mortgagee  to  have  his  costs :  they  are  not  costs  imposed  by  any 

contract  between  the  parties. 

With  respect  to  the  ejectment,  the  defendant  had  a  right  to 

get  into  possession :  I  therefore  shall  not  interfere  with  that ; 

Strong  is  not  to  have  his  costs. 

Decree  for  plaintiff. 


HANDOLPH,   Clerk,   v.  GORDON   and   0THER8.t  is^s- 

(5  Price,  312-318.)  "'^ll^- 

Eyidence.  ^^2  ^ 

A  document  produced  by  a  party  as  evidence  in  his  behalf,  must  be  ^ 
accompanied  by  proof  of  the  custody  whence  he  derived  it,  to  satisfy  the 
Court  of  its  authenticity ;  and  if  no  such  proof  is  given  (his  own  posses- 
sion^ot  being  sufficient)  it  will  not  be  permitted  to  be  read,  for  want  of 
its  being  shewn  to  have  come  from  such  proper  custody,  as  would  make 
it  evidence.! 

Deposition — ^that  a  certain  book  (offered  in  evidence)  belonged  to  the 
defendant,  F.  Stanley,  from  whom  deponent  received  it :  and  that  he 
believed  the  whole  of  the  writing  in  the  said  book  to  be  of  the  hand- 
writing of  W.  Stanley,  the  grandfather  of  F.  Stanley  (through  whom 
the  book  was  connected  with  the  matter  before  the  Court);  and  that 
the  deponent  was  the  better  enabled  to  state  of  whose  handwriting  he 
believed  the  said  book  to  be,  from  his  having  compared  the  writing  in 
the  said  book  with  the  original  will  in  Doctors*  Commons  of  the  said 
W.  Stanley,  which  appears  to  be  wholly  in  his  own  handwriting ;  and 
that  he  believed  the  said  book,  and  the  said  will,  to  be  written  by  one 
and  the  same  person :— does  not  furnish  such  proof  of  the  handwriting 
of  W.  Stanley,  as  to  be  evidence  that  the  book  was,  in  point  of  fact, 
written  by  him ;  because  the  witness  does  not  state  that  he  has  any 
reasons  for  believing,  or  means  of  knowing,  that  either  the  book  or  the 
will  is  of  the  handwriting  of  W.  Stanley,  as  from  having  corresponded 
with  him,  or  having  seen  him  write,  &c. ;  for  without  such  statements 
the  testimony  of  the  deposition  is  merely  matter  of  inference  in  form, 
and  does  not  warrant  the  conclusion  in  substance. 

The  defendants  in  this  suit  for  an  account  of  the  tithes  of  hay 
and  grass,  had  set  up  two  payments,  as  moduses,  in  their  answer, 

t  The  case  is  cited  on  this  point     limit:  Taylor  on  Evidence,  p.  683, 
by  the  late  Judge  Pitt  Taylor  as      8th  ed.— B.  C. 
<»xrying  the  doctrine'  to  its  extreme 
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Bahdolph  by  way  of  defence ;  and  in  proof  of  them  offered,  in  evidence,  a 
aoBDOK.  certain  book,  containing  entries  of  customary  payments  made  in 
the  parish,  in  lieu  of  the  tithes  in  question. 

To  establish  the  propriety  of  the  custody  of  this  piece  of 
evidence,  Thomas  Mott  (the  defendant's  attorney)  deposed,  that 
the  book  was  the  property  of  Francis  Stanley,  one  of  the  defen- 
dants, and  that  he  had  received  it  from  him. 

And  he  also  stated,  as  proof  of  the  hand-writing,  that  he 
believed  that  the  whole  of  the  writing  in  the  book  was  of  the 
hand-writing  of  William  Stanley,  D.D.  (the  grandfather  of  the 
[•818]  ♦defendant,  F.  Stanley),  who  had  been  (as  deponent  was  in- 
formed and  believed),  rector  of  the  parish  from  the  year  1690  to 
1728,  or  thereabouts ;  and  that  he  was  the  better  enabled  to  state 
of  whose  hand- writing  he  believed  the  said  book  to  be,  from  having 
compared  the  writing  in  the  said  book  with  the  original  will,  in 
Doctors'  Commons,  of  the  said  William  Stanley,  which  appeared 
to  be  wholly  in  his  own  hand-writing,  and  that  he  believed  the  said 
book  and  the  said  will  to  be  written  by  one  and  the  same  person* 

Dauncey  and  Boteler  objected  to  this  document  being  read : 
1st.  its  not  having  been  proved  to  have  come  out  of  a  proper 
custody  (there  being  no  privity  between  the  plaintiff  and  the  party 
from  whose  possession  it  was  produced)  so  as  to  make  it  evidence; 
and,  2ndly,  that  the  testimony  to  the  hand- writing  of  WiUiam 
Stanley  was  deficient,  because  the  witness  had  expressly  grounded 
his  knowledge  on  a  comparison  of  the  hand-writing  in  this  book 
with  that  in  a  will,  the  handwriting  of  which  had  not  been  pre- 
viously proved. 

Fonblanqiie,  Martin,  and  Palmer^  contrct,  denied  that  the  wit- 
ness had  founded  his  testimony  on  the  similarity  of  hand- writing 
in  this  book  with  that  of  Dr.  Stanley's  will,  for  he  had  only 
offered  that  fact  as  a  corroboration  of  the  testimony  borne  by  him 
to  its  being  of  the  hand-writing  of  the  doctor ;  and  they  contended, 
that  the  effect  of  the  primary  testimony  was  sufficient  to  establish 
I  *814  ]  the  fact,  of  this  book  having  been  ♦written  by  the  hand  of  Dr. 
Stanley,  and  that  it  was  as  much  as  had  ever  been  required  in 
proof  of  the  identity  of  hand-writing. 
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They  cited  a  case  from  Justice  Bailer's  "  Nisi  Priu8,"t  where  Bandolph 
Lord  Habdwicke  admitted  proof  by  similitude  of  the  hand- writing  gomk)h. 
Bwom  to  by  a  witness,  who  had  inspected  parish  books,  for  the 
purpose  of  comparing  the  writing  in  question  with  the  parson's 
signature  there.  So  in  Roe  d.  Brune  v.  BawlingSy  I  the  same 
sort  of  evidence  was  received  by  Le  Blanc,  J.  In  Morewood  v. 
TFbo(j,§  the  similarity  of  a  signature  with  the  hand- writing  of  a 
will,  was  held  to  be  sufficient  proof.  All  writings,  which  are  not 
considered  as  proving  themselves,  can  only  be  proved,  after 
great  length  of  time,  by  such  means  as  have  been  here  resorted 
to,  being  the  best  evidence  of  which  the  nature  of  such  documents 
is  capable.  To  the  same  point,  they  mentioned  a  case  of  The 
Earl  of  Egremont  v.  Lord  Vavasour,  said  to  have  arisen,  some 
years  ago,  on  the  northern  circuit,  where  books  coming  from  a 
chest,  in  which  the  muniments  of  the  manor  were  preserved,  bear- 
ing intrinsic  marks  of  having  been  written  by  a  former  steward  of 
the  manor,  were  received  without  further  proof,  in  consideration 
of  the  impossibility  of  furnishing  better  evidence  of  the  hand- 
writing at  so  distant  a  period. 

As  to  the  custody,  they  submitted  that  the  possession  of  the 
book  by  Stanley  was  sufficient.  *And  they  cited  the  case  of  [  *315 } 
Bertie  v.  BeaumontyW  where  a  receipt  was  admitted  in  evidence, 
and  was  allowed  to  have  come  out  of  the  proper  custody  under 
circumstances  precisely  similar,  without  any  proof  of  the  hand- 
writing, the  Court  holding  that  the  person  who  possessed  the 
receipt,  being  of  the  same  name  with  the  person  from  whom  he 
derived  it,  and  to  whom  it  had  been  given,  that  they  were  so 
connected,  as  to  make  his  the  proper  custody,  and  reasonable 
evidence  of  proper  custody,  is  all  that  can  be  required,  and  is 
sufficient.  Here  it  is  in  proof,  besides,  that  this  defendant  is 
descended  from  the  family  of  the  owner  of  the  book. 

BicHABDs,  Lord  Chief  Baron  (dispensing  with  the  reply) : 

There  is  no  doubt  that  such  books  as  these  should,  in  all  cases, 
be  proved  to  have  come  from  the  proper  custody :  and  to  prove 
that,  in  this  case,  it  was  necessary  to  shew  that  the  defendant 

t  P.  236.  §  12  E.  E.  5J>7  (14  Eaat,  327,  n.). 

t  8  E.  B.  632  (7  East,  279).  ||  2  Price,  303. 
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Eahdolph  Stanley,  in  whose  possession  it  was,  being  the  grandson  of  the 
OouMv.  former  rector  6f  that  name,  had  found  this  book  among  his 
grandfather's  papers.  If  that  had  been  proved,  the  book,  as  far 
as  relates  to  the  qaestion  of  custody,  would  have  been  admissible 
evidence ;  but  that  has  not  been  done  in  the  present  case.  It  is 
said  to  have  come  from  the  custody  of  a  person,  who  is  one  of 
the  defendants,  and  a  grandson  of  a  former  rector,  and  that  he 
delivered  it  to  his  attorney,  but  where  he  himself  got  it  from  is 
not  stated,  and  it  might  have  been  from  Mr.  Martin's  library  for 
[  ^816  ]  any  thing  *that  appears  here.  There  are  many  cases  in  which 
books  of  this  sort  have  been  rejected,  because  they  have  not  been 
proved  to  have  come  out  of  the  proper  custody ;  and  I  recollect 
a  case  in  which  a  book  was  produced,  as  coming  out  of  the 
Bodleian  Library,  but  the  Court  would  not  receive  it.  The  rule 
is  the  same,  in  regard  to  these  books,  as  it  is  with  respect  to 
terriers,  which  must,  in  all  cases,  be  shewn  to  have  been  pro- 
duced from  the  proper  depositories.  I  cannot,  therefore,  receive 
this  book,  coming,  as  it  does,  merely  out  of  the  custody  of  a 
defendant,  without  further  evidence  of  the  custody  from  which 
he  also  procured  it. 

Another  objection  was  made  to  the  proof  of  the  hand- writing 
of  the  former  rector  in  the  book,  by  whom  the  book  is  said  to 
have  been  written.  If  it  were  really  written  by  him,  it  is  cer- 
tainly of  great  value,  because  books  written  by  preceding  rectors, 
are  always  admissible  evidence  against  their  successors.  But 
how  is  the  hand- writing  of  Dr.  Stanley  attempted  to  be  proved  ? 
A  book  is  produced,  which  we  will  say,  for  the  sake  of  argument, 
was  found  in  the  street,  and  I  am  called  upon  to  believe  it  to  be 
in  the  hand-writing  of  the  former  vicar,  because  it  is  said  to  be 
very  like  it.  I  recollect  many  cases,  in  which  I  have  myself  been 
counsel,  where  books  have  been  rejected,  supported  merely  by 
the  proof  of  the  similarity  of  the  hand- writing,  to  writings  by 
the  same  person,  although  the  resemblance  had  been  proved  in 
I  ^317  ]  a  ^tolerably  satisfactory  manner  ;  and  certainly  such  loose  evi- 
dence, if  admitted  generally,  would  let  in  great  difficulty  and 
inconvenience.  In  all  cases,  where  such  proof  has  been  received, 
it  has  passed,  aub  BiUntio^  in  cases  where  no  objection  has  been 
made  to  it ;  but,  in  the  present  case,  the  hand-writing  is  not 
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proved,  even  by  an  apparent  similarity;  for  what  is  the  evi-  BAarooLPH 
dence  ?  The  witness,  looking  at  the  book,  says,  he  believes  it  to  gobdok. 
be  in  the  hand- writing  of  Dr.  Stanley ;  not  because,  as  a  person 
residing  at  a  great  distance,  he  had  ever  been  in  the  habit  of 
corresponding  with  him,  but  because  the  hand-writing  in  the 
book  is  the  same  with  that  of  his  original  will  in  Doctors'  Com- 
mons, which,  he  only  says,  appears  to  be  in  the  hand- writing  of 
Dr.  Stanley,  and,  as  he  believes,  was  written  by  one  and  the 
same  person,  and  therefore  he  considers  the  will  to  be  in  the 
hand-writing  of  the  rector ;  but  he  does  not  say  what  means  he 
has  of  knowing  that,  either  from  having  ever  corresponded  with 
him,  or  from  ever  having  seen  him  write,  or  any  of  the  usual 
sources  of  knowledge.  Because,  therefore,  it  is  a  will,  and  be- 
cause it  appears  to  have  been  written  wholly  by  the  same  person, 
he  ventures  to  swear  that  he  believes  it  was  all  written  by  the 
testator ;  but  we  all  well  know,  that  there  are  very  few  persons 
who  write  their  own  wills  themselves.  All  that  could  be  deduced, 
with  any  correctness,  from  the  facts  stated  by  this  witness  is, 
that  as  the  will  appeared  to  be  all  in  one  hand-writing,  he  there- 
fore concluded  that  some  person  wrote  the  *whole  of  it,  but  not  C  '^is  ] 
that  that  person  was  the  testator  himself.  The  person  who 
wrote  the  will  certainly  may  have  been  the  person  who  wrote 
this  book,  but  it  does  not  follow  that  either  was  written  by 
Dr.  Stanley. 

I  cannot  omit  to  observe,  that  the  very  terms  of  the  deposition 
shew,  that  it  was  cautiously  worded,  and  manifests  an  intention 
not  to  speak  otherwise  than  doubtingly,  and  by  inference.  But 
it  never  can  be  inferred  that  a  will  is  in  the  hand- writing  of  a 
testator,  merely  because  it  is  his  will,  and  therefore  it  is  impos- 
sible that  such  evidence  as  this  can  be  received  as  proof  of 
hand-writing. 

Evidence  rejected. 
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1818..  WRIGHT  AND   Othehs  v.  bell. 

Jam^l.  (Daniell,  Exch.  Eq.  95—104;  8.  C.  5  Price,  326—332.) 

r  Duiell,  96  ]  ^®  Court  will  entertain  a  suit  for  the  specific  performance  of  a  con- 

tract for  the  purchase  of  a  debt.  It  is  within  the  exception  to  the  rule, 
that  Courts  of  Equity  will  not  compel  specific  performance  of  contracts 
for  the  sale  of  personal  chattels. 

Thb  bill  prayed  the  specific  performance  of  an  agreement 
entered  into  by  the  defendant  with  the  plaintiffs,  as  assignees  of 
Spencer  Compton,  a  bankrupt,  for  the  purchase  of  a  debt  of 
552Z.  14s.  2d.  due  to  the  estate  of  the  bankrupt,  and  of  George 
Andrews  Pourtales,  from  a  person  of  the  name  of  Lespinasse,  on 
the  balance  of  an  account  between  them. 

The  circumstances  of  the  case  were  as  follows : — 

The  bankrupt  Compton,  previously  to  his  bankruptcy,  carried 
on  business  as  a  merchant  in  co-partnership  with  Pourtales: 
I  •96  ]  but,  in  consequence  of  Pourtales  being  resident  *in  Paris,  the 
commission  was  awarded  against  Compton  alone,  who  was  there- 
under duly  found  a  bankrupt. 

Shortly  after  the  commission  a  meeting  took  place  of  the 
creditors  of  Compton  and  Pourtales,  for  the  purpose  of  con- 
sidering the  state  of  the  outstanding  debts  due  to  the  firm; 
when  it  was  agreed  that  the  plaintiffs,  as  assignees,  should  be  at 
liberty  to  sell  sundry  of  such  outstanding  debts  for  the  benefit  of 
the  creditors.  In  pursuance  of  this  agreement  the  plaintifEs,  in 
December,  1808,  contracted  with  Mr.  David  Milne,  who  was  the 
agent  for  the  defendant,  for  the  sale  to  him  of  the  debt  in  ques- 
tion, being  the  sum  of  652Z.  14s.  Id.  alleged  to  be  due  from 
Lespinasse  on  the  balance  of  accounts  between  him,  and  Comp- 
ton, and  Pourtales,  for  the  sum  of  5001.  In  pursuance  of  this 
agreement  a  draft  of  an  assignment  from  the  plaintifib  to  the 
defendant  was  prepared  by  the  plaintiff's  solicitor,  and  laid 
before  the  solicitor  of  the  defendant  for  his  approbation:  but 
an  objection  was  made  by  the  defendant's  solicitor  to  the  per- 
formance of  the  contract  on  the  part  of  the  defendant,  unless 
Pourtales  would  join  in  the  assignment.  In  order  to  obviate 
this  objection  it  was  proposed,  on  the  part  of  the  plaintiffs,  that 
Compton,  who  had  obtained  his  certificate,  and  was  in  solvent 
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circumBtances,  should  enter  into  a  covenant  to  indemnify  the  wbtoht 
defendant  against  any  claim  which  Pourtales  might  make  upon  buLl. 
him  in  respect  of  the  debt.  This  being  objected  to  by  the 
defendant's  solicitor;  the  plaintiffs,  to  remove  every  difficulty 
in  the  way  of  the  completion  of  the  contract,  in  April,  1811, 
procured  from  Pourtales  an  assignment  to  themselves  of  all  his 
estate  and  interest,  in  the  outstanding  debts  and  effects  of  the 
co-partnership  between  him  and  Compton,  which  was  afterwards 
confirmed  by  another  indenture  dated  the  14th  May,  1815. 

The  defendant,  nevertheless,  refused  to  complete  his  *pur-      [*97] 
chase ;  and  the  plaintiffs  instituted  the  present  suit  to  enforce 
the  specific  performance  of  the  contract. 

Mr.  Dauncey  and  Mr.  OirdleBtoney  for  the  plaintiffs,  insisted 
that  all  objections  to  the  performance  of  the  contract  on  the  part 
of  the  defendant  were  removed  by  the  assignment  from  Pour- 
tales; that  although  a  debt  was  not  assignable  at  law,  yet  an 
assignment  of  a  debt  was  good  as  an  agreement  in  equity. 

Mr.  Agar  and  Mr»  RoupeU,  for  the  defendant : 

*    *    No  case  can  be  adduced  in  which  the  Courts  have       [96] 
decreed  the  specific  performance  of  an  agreement  of  this  descrip- 
tion.   The  Court  cannot  give  the  thing  demanded,  it  can  only 
give  a  right  of  action ;  it  will  only  interfere  in  cases  where  the 
contract  is  executed,  here  it  is  only  executory.    *    ♦    ♦ 

If  the  plaintiffs  had  been  left  to  their  legal  remedy,  having  no        [  9S  ] 
title  at  the  time  of  the  sale,  they  would  not  have  recovered  any 
damages.   Will  this  Court  then  enforce  a  contract  upon  which  you 
cannot  recover  at  law  ?    ♦    *    ♦ 

Mr.  Dauncey,  in  reply : 

The  defendant  has  stated,  in  his  answer,  that  he  has  always 
been  ready  and  willing  to  perform  the  agreement  on  having  a 
good  title  made  to  him,  so  that  he  has  waived  all  objections 
arising  from  the  insufficiency  of  the  plaintiff's  title  at  the  time  of 
the  contract.  The  real  question  therefore,  is,  not  whether  a  valid 
assignment  was  given  afterwards  by  Pourtales,  but  whether  this 
be  a  contract  which  a  court  of  equity  will  enforce. 


640  1818.    EX.  EQ.    DANIELL,  100—103.  [b-b. 

Wbiobt      Lobd  Chief  Babon  : 
Bkll.  I  do  not  remember  any  case  of  this  description  before.  *I  am 

[  100  ]       perfectly  inclined  to  yield  to  the  decisions  which  have  been  cited 

[  *ioi  ]  on  the  part  of  the  defendant,  bat  have  great  doubt  whether  the 
present  does  not  fall  within  the  exceptions.  With  respect  to  the 
objection  that  the  plaintiffs  had  no  title  at  the  time  of  the  con- 
tract, that  has  been  waived  by  the  subsequent  conduct  of  the 
defendant.  The  agreement  was  made  in  1806,  through  the 
medium  of  Mr.  Milne,  as  agent  for  the  defendant.  He  agreed  to 
give  500Z.  for  the  purchase,  which  was  certainly  a  tolerably  fair 
consideration  for  the  debt,  considering  that  there  was  some  doubt 
respecting  it;  and  indeed  the  consideration  has  never  been 
objected  to.  The  only  objection  which  has  been  made  to  this 
purchase  by  the  defendant  is,  the  want  of  title ;  and  the  defen- 
dant says,  that  if  the  plaintiffs  can  make  a  good  title,  he  has  no 
objection  to  complete  his  contract.  At  present,  the  plaintifis  are 
in  a  situation  to  make  a  good  assignment ;  so  that  there  can  be 
no  difficulty  as  to  that  part  of  the  case.  The  only  question, 
therefore,  is,  whether  the  Court  will  entertain  a  suit  for  a  purpose 
of  this  description  or  not.  This  contract  is  not  for  the  payment 
of  money,  but  to  do  that  which  will  enable  the  defendant  to 
recover  the  money ;  and  this  I  think  brings  the  case  within  the 
exception  which  has  been  pointed  out.  It  is  a  contract  which  was 
to  be  made  complete  by  some  subsequent  act. 

[  102  ]  I  do  not,  however,  see  how  I  can  direct  a  complete  assignment 

of  this  debt,  without  having  some  proceedings  before  the  deputy 

[  •los  J  remembrancer :  the  assignment  must  *be  prepared  by  him.  I 
must  also  refer  it  to  him  to  enquire  whether  there  be  any  such 
debt  or  not :  I  can  only  say,  that  the  defendant  must  take  the 
debt,  provided  there  be  a  debt  to  take. 

Decree  for  plaintiffs. 
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EXCH.  HILARY    TERM. 


THE  ATTORNEY-GENERAL,  on  the  belation  op  wis. 
JOHN  PHILLIPS,  Inpobhant,  v.  FREEMAN  and  —^- 
Anotheb.  ^I^ 

(Daniell,  Exch.  Eq.  117—121 ;  S.  C.  5  Price,  425—427.)  [  Daniell, 

117  ] 
Bequest  of  money  to  trustees  to  pay  the  interest  and  dividend  to  the 

poor  of  a  certain  parish :  Held,  not  within  the  meaning  of  a  local  Act  of 
Parliament,  which  vested  all  estates  and  monies  held  in  trust  for  the 
benefit  of  the  poor  of  the  parish,  and  not  otherwise,  specifically  appro- 
priated in  the  guardians  of  the  poor  in  that  parish. 

Elizabeth  Wilks,  by  her  will  dated  the  16th  December, 
1818,  after  giving  several  specific  and  pecuniary  ^legacies,  [  *ii^  ] 
gave  and  bequeathed  *'  all  the  rest  of  her  money  and  securities 
for  money  to  the  defendants,  in  trust,  to  lay  out  the  same, 
and  pay  the  interest  and  dividends  to  the  poor  inhabitants  of 
the  parish  of  St.  Luke,  in  the  county  of  Middlesex,  for  ever, 
by  half  yearly  payments;  and  directed  that,  in  case  of  the 
death  of  either  of  her  trustees,  the  survivor  should  appoint 
other  trustees  in  the  parish,  and  so  from  time  to  time,  as  often 
as  the  trustees  so  to  be  appointed  should  by  death  or  resignation 
be  reduced  to  two  after  the  death  of  the  trustees  thereby 
appointed."  The  present  suit  was  instituted  for  the  purpose 
of  carrying  the  will  of  the  testatrix  into  execution ;  and  by  a 
decree  made  on  the  hearing  of  the  cause,  it  was  referred  to  the 
Deputy  Bemembrancer  to  take  the  usual  accounts  of  the  testa- 
tiix's  personal  estate,  and  of  her  debts  and  legacies. 

Amongst  other  charges  carried  in  before  the  Deputy  Be- 
membrancer under  this  decree  was,  one  by  John  Wilks,  as 
clerk  to  the  guardians  of  the  poor  of  the  before-mentioned 
parish  of  St.  Luke,  by  which  it  appeared,  that  by  an  Act 
of  Parliament  passed  in  the  48th  year  of  the  reign  of  his  present 
Majesty,  intituled,  **  an  Act  for  making  more  eflfectual  provision 
for  maintaining,  regulating,  and  employing,  the  poor  of  the 
parish  of  St.  Luke,  in  the  county  of  Middlesex, "  the  manage- 
ment of  the  poor  of  the  said  parish,  and  the  execution  of  the 

R.B. — ^VOL.  XIX.  T   T 


642 


1818.    EX.  EQ.    DANIELL,  118—119. 


[B.B. 


Attobnet- 
Oenbbal 
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[  •!!»  ] 


several  powers  given  by  that  Act,  and  by  certain  Acts  of  Parlia- 
ment therein  recited,  were  invested  in  forty-eight  vestrymen 
of  the  said  parish,  to  be  chosen  in  the  manner  therein  directed ; 
and  in  the  rector,  churchwardens,  and  overseers,  of  the  poor 
of  the  said  parish,  for  the  time  being,  under  the  denomination 
of  ''  the  guardians  of  the  poor  of  the  said  parish ;  "  and  that, 
by  the  said  Act  of  Parliament,  directions  were  given  for  choosing 
a  clerk  to  the  said  guardians  of  the  poor,  and  also  for  the 
appointment  of  a  treasurer  or  treasurers  to  the  said  guardians 
of  the  *poor :  and  that  it  was  by  the  said  Act  enacted,  that  the 
estates  and  effects  held  in  trust  for  the  parishioners  or  vestry- 
men of  the  said  parish,  or  for  or  towards  the  benefit  of  the  poor 
thereof,  should  be  absolutely  vested  in,  and  possessed  by,  paid 
and  delivered,  and  belong  to,  the  said  guardians  of  the  poor 
and  their  successors.  And  it  was  thereby  further  enacted,  that 
all  gifts,  donations,  benefactions,  and  sums  of  money  whatsoever, 
then  payable,  or  which  should  thereafter  become  payable,  for 
and  to  the  use  of  the  poor  of  the  said  parish,  not  being  directed 
or  liable  to  be  applied  for  the  support  of  any  private  or  par- 
ticular poor  or  charity,  or  by  the  respective  donors,  or  otherwise 
particularly  appropriated,  and  not  being  sacramental  money, 
should  from  time  to  time,  from  and  after  the  appointment  of 
the  said  guardians  of  the  poor,  be  paid  into  the  hands  of  their 
treasurer  or  treasurers  for  the  time  being,  for  the  use  of  the  poor 
of  the  said  parish,  to  be  applied  in  aid  of  the  rate  for  the  relief 
of  the  poor  thereof,  unless  the  said  guardians  should  think  proper 
from  time  to  time  to  appropriate  and  apply  the  same,  or  some 
part  thereof,  to  and  in  relieving  or  assisting  any  indigent,  aged, 
or  industrious  parishioners,  who  had  not  become  chargeable  to 
the  said  parish.  And  that  it  was  thereby  also  enacted,  that  the 
guardians  of  the  poor  to  be  appointed  under  that  Act,  should 
and  might  sue,  and  be  sued,  in  the  name  or  names  of  their 
clerk  or  clerks,  for  the  time  being,  under  that  Act ;  and  that 
no  action  or  suit  which  might  be  brought  by  or  against  the  said 
guardians  of  the  poor,  or  any  of  them,  in  relation  to  the  said 
Act,  in  the  name  of  their  clerk  or  clerks,  should  abate  or  be 
discontinued  by  the  death  or  removal  of  such  clerk  or  clerks,  or 
by  the  act  of  him  or  them,  without  the  consent  of  the  said 
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guardians  of  the  poor :  bat  that  the  clerk  or  clerks  for  the  tiine 
being  should  always  be  deemed  plaintiff  or  plaintiffs,  defendant 
or  defendants,  in  every  action  or  suit  as  the  ease  might 
be.  The  said  John  Wilks,  as  clerk  to  the  *said  guardians  of 
the  poor  of  the  said  parish,  therefore  charged,  that  all  such 
part  of  the  residue  of  the  estate  of  the  said  testatrix,  as  to  the 
deputy  to  his  Majesty's  Bemembrancer  of  this  Court  should 
appear  to  consist  of  money,  and  securities  for  money  (not  being 
due  on  mortgages  or  her  general  personal  chattels)  belonged, 
and  should  be  paid,  assigned,  or  transferred,  to  the  treasurer 
for  the  time  being,  of  the  said  guardians  of  the  poor  of  the  said 
parish,  to  be  by  them,  the  said  guardians  of  the  poor,  appro- 
priated and  applied  according  to  the  directions  of  the  said  Act. 

The  Deputy  Remembrancer,  by  his  report,  stated,  that  he  had 
disallowed  this  claim ;  and  his  report  in  this  respect  was  ex- 
cepted to,  on  behalf  of  the  said  John  Wilks. 

The  cause  now  came  on  to  be  heard  on  this  exception,  and 
on  further  directions. 


Attobmey- 

QBNERA.Ii 

r. 
Fbeemak. 

[  •120  ] 


Mr.  Dauncey  and  Mr.  Shadwell,  in  support  of  the  exception, 
contended,  that  the  gift  made  by  the  testatrix  of  the  interest  and 
dividends  of  her  residuary  estate,  to  the  use  of  the  poor  of  the 
parish,  was  within  the  meaning  of  the  Act.  That  it  did  not 
come  within  the  exception  of  monies  appropriated  to  any  par- 
ticular purpose,  since  the  word  appropriation  in  the  Act  must 
mean  an  appropriation  to  particular  persons  who  were  to  enjoy 
the  benefit.  That  the  money  being  given  to  trustees  was  not 
such  an  appropriation,  the  trustees  being  merely  the  conduit 
pipes,  to  transmit  the  money  to  the  poor  who  were  the  actual 
objects  of  the  bequest.  That  if  there  were  any  doubt  as  to 
the  construction  of  the  claim,  the  Court  could  not  consult  the 
interest  of  the  poor  better  than  by  giving  the  money  to  the 
persons  appointed  by  the  Act,  since  they  were  a  corporate  body, 
and  therefore  much  better  qualified  to  execute  the  trust  than 
individuals  could  be. 


Mr,  JerviSy  Mr,  Martin,  and  Mr.  Richards,  on  the  other  side 
were  stopped  by  the 
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Lord  Chibp  Baron  : 

How  can  I  allow  this  exception?  It  is  nothing  more  than 
an  attempt  to  set  aside  a  will  made  by  a  testatrix,  giving  her 
property  to  persons  of  her  own  appointment,  for  the  purpose  of 
distributing  it  in  charities.  She  has,  in  fact,  appointed  a  per- 
manent body  of  men  to  conduct  the  business.  How  can  I  take 
it  out  of  their  hands  for  the  purpose  of  giving  it  to  the  guardians 
of  the  poor  under  this  Act  ?  it  would  be  most  injurious  to  the 
parish,  if  I  were  to  transfer  to  these  guardians  the  confidence 
she  has  reposed  in  other  persons.  There  can  be  no  doubt  but 
that  this  is  an  appropriation  within  the  meaning  of  the  Act. 


Exception  overruled. 


VOL.  XIX.]  1818.    EX.     5  PRICE,  428—429.  645 


THE  KING   V.   LAMBTON  and  Others.                  isis. 
On  an  Extent.    Demurrer.  

(6  Price,  428-444.)  I  *28  ] 

A  parcel  was  made  up  by  a  banking-house,  sealed,  and  addressed  to 
another  banking-house,  containing  cash-notes  and  cheques  of  the  latter, 
and  bills  of  exchange,  specially  indorsed  by  the  former,  to  make  up  a 
balance  due  from  them  on  their  general  account,  and  deposited  on  the 
3rd  July,  after  the  bank  was  shut,  with  a  woman-servant  left  in  care 
of  the  banking-hotise,  to  be  given  to  the  postman  in  the  morning  of  the 
4th,  who  was  in  the  habit  of  calling  for  such  parcels  before  banking 
hours :  Held  that  these  droumstances  do  not  amount  to  a  delivery  on 
the  3rd  July  of  the  parcel  to  the  persons  to  whom  it  was  addressed,  or 
their  agent,  and  therefore  confers  no  right  of  property.  Aliter  if  de- 
livered to  the  postman. 

A  writ  of  extent  binds  from  the  teste :  and  such  property  as  bills  of 
exchange  is  bound,  while  in  the  custody  of  the  debtor. 

A  special  indorsement  does  not  transfer  property  in  bills  of  exchange 
till  d^very. 

The  contents  of  such  a  parcel,  while  remaining  in  the  banking-house, 
under  such  circumstances,  remain  there  at  the  risk  of  the  bankers  who 
made  it  up,  and  is  still  subject  to  their  control. 

By  writ  .of  extent  tested  2nd  July,  1816,  and  returnable 
on  the  6th  November  following,  reciting,  that  by  an  in- 
quisition taken  on  the  former  day,  on  a  writ  of  extent  against 
Bruce  &  Co.  it  was  found  that  John  Cooke,  of  Sunderland, 
in  the  county  of  Durham,  banker,  on  the  day  of  taking  the 
said  inquisition,  was  justly  and  truly  indebted  to  Bruce  & 
Oo.  And  by  an  inquisition,  taken  4th  November,  1816,  on 
the  usual  commission,  to  find  debts  due  to  Cooke,  it  was 
found — "  That  on  the  8rd  day  of  July  last,  Lambton  &  Go.  sent 
over  to  Cooke,  in  a  parcel,  by  a  messenger,  1,7782.  in  cash-notes 
of  Cooke  &  Co.  with  a  *small  charge  of  28.  6d.  for  noting  a  bill  L  *429  ] 
for  them,  which  was  delivered  to  the  said  John  Cooke,  on  the 
same  day,  about  one  or  two  o'clock.  That  the  above  parcel, 
with  two  cheques,  .amounted  to  2,0892.  18«.  That  when  the 
above  parcel  was  received  by  the  said  John  Cooke,  he  (Cooke) 
held  cash-notes  of  Lambton  &  Co.  to  the  amount  of  9S1Z.  and 
two  cheques  drawn  by  Robert  Reay  upon  Lambton  &  Co.  for 
1652.  128.  M.  making  together  1,0962.  12s.  Sd.  and  then  had  no 
other  claim  upon  them.      That  after  deducting  the  sum  of 
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Thk  Kiko  1,096Z.  128.  Sd,  the  amount  of  Lambton  &  Go.'s  cash-notes  and 
Laxbtov.  Beay's  cheques  in  the  hands  of  the  said  John  Cooke,  there  was 
a  balance  of  9491.  58.  9d.  due  from  the  said  John  Cooke  to 
Lambton  &  Co.  if  the  cheques  upon,  and  the  cash-notes  of  the 
said  John  Cooke  sent  by  Lambton  &  Co.  could  be  considered  as 
a  payment  of  the  cash-notes  of  Lambton  &  Co.  then  in  the 
hands  of  the  said  John  Cooke.  That  the  said  John  Cooke,  on 
the  same  day,  and  in  return  for  the  cheques  and  parcels  of  cash- 
notes  received  from  Lambton  &  Co.,  made  up  a  parcel  for 
Lambton  &  Co.  of  the  above  cash-notes  of  Lambton  &  Co.  and 
which  were  particularly  specified  and  described  in  the  schedule 
thereto  annexed,  marked  B.  and  Beay's  two  cheques  amounting 
together  to  1,0962.  128.  M.  and  of  six  bills  of  exchange  upon 
London  to  the  amount  of  9462.  7«.  which  said  cheques  and  bills 
were  also  particularly  specified  and  described  in  the  schedule 
thereto  annexed,  marked  C.  which  was  91.  l8.  9d.  more  than  the 
[  *^80  ]  amount  previously  remitted  by  *Lambton  &  Co.  the  said  John 
Cooke  having  no  ready  drawn  bills  to  come  nearer  the  balance. 
That  all  the  above  bills  were  specially  indorsed  by  the  said  John 
Cooke  to  Lambton  &  Co.  as  follows  : — "  Pay  Messrs.  Lambton  & 
Co.  or  order,  by  procuration  of  Cooke  &  Co.  H.  Tanker."  That 
the  said  parcel,  with  the  above  contents  made  up  by  the  said 
John  Cooke,  was  sealed  up  and  directed  to  Lambton  &  Co. 
Newcastle,  by  H.  Tanner  and  B.  Armstrong,  clerks  of  the  said 
John  Cooke.  That  on  the  same  day  an  account  of  the  trans- 
action before  mentioned  was  stated  and  closed  in  the  books  of 
the  said  John  Cooke,  with  the  balance  of  91.  U.  9d.  to  the  debit 
of  Lambton  &  Co.  to  be  settled  for  next  exchange-day.  That 
the  parcel  was  taken  out  of  the  bank-office  by  the  said 
Armstrong,  in  the  afternoon  of  the  8rd  July,  and  delivered  to 
Alice  Ovington,  the  servant  of  the  said  John  Cooke,  in  the  house 
where  the  said  bank-office  was  kept.  That  the  clerks  soon  after- 
wards locked  up  the  bank-office,  and  went  to  their  respective 
homes.  That  the  parcel  was  left  with  the  said  Alice  Ovington, 
as  usual,  to  be  delivered  to  the  postman  when  he  called,  which 
was  usually  near  seven  o'clock  in  the  morning.  That  a  little 
before  seven  o'clock  in  the  morning,  of  the  4th  day  of  July, 
there  was  a  rap  or  ring  at  the  house-door  of  the  said  John  Cooke, 
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and  the  said  Alice  Ovington  believing  it  to  be  the  postman  call-    Tuk  Kino 
ing,  as  usual,  for  the  parcel,  took  it  in  her  hand,  and  upon     lambton. 
opening  the  door  it  was  seized  and  taken  from  her   by  the 
sheriff.    That  the  above  was  the  usual  mode  of  making  the 
exchange  between  *the  two  banks.     That  at  the  time  when  the      [  *^3i  ] 
balance  was  struck  by  the  said  John  Cooke,  and  the  amount 
closed  as  between  them  and  Lambton  &  Co.  and  also  at  the  time 
of  making  the  special  indorsement  on  the  London  bills  before 
specified,  and  delivering  the  parcel  to  Alice  Ovington  for  the 
postman,  for  Lambton  &  Co.  the  said  John  Cooke  was  entirely 
ignorant  of  an  extent  having  been  issued  against  him,  and  that 
the  several  acts  above  mentioned  were  done  by  him  without  con- 
templation of  bankruptcy,  or  of  stopping  payment,  and  in  the 
usual  course  of  his  business. 

To  that  inquisition  the  defendants  Lambton  and  Co.  pleaded, 
''that  the  said  John  Cooke,  long  before,  and  at  the  time  of  the 
teste,  and  issuing  the  said  writ  of  extent  against  the  said  John 
Cooke,  and  long  before,  and  at  the  time  of  the  seizing  of  the  said 
cash-notes,  cheques,  and  bills  of  exchange,  mentioned  in  the 
said  inquisition  taken  before  the  said  sheriff  of  Durham,  upon  the 
said  writ  of  extent,  was  a  banker  at  Sunderland,  in  the  county 
of  Durham,  to  wit,  at  Westminster,  &c.  carrying  on  business 
under  the  style  and  firm  of  Cooke  &  Co. ;  and  that  the  said  defend- 
ant, Lambton  &  Co.  long  before,  and  at  the  said  several  times 
last  aforesaid,  and  long  afterwards,  were  bankers  at  Newcastle- 
upon-Tyne,  to  wit,  at,  &c. ;  and  that  the  said  John  Cooke,  and  the 
said  Lambton  &  Co.  being  such  respective  bankers  as  aforesaid, 
they,  the  said  John  Cooke,  and  the  said  Lambton  &  Co.  before  and 
up  to  *the  times  of  the  teste,  and  issuing  of  the  said  writ  of  extent,  [  *432  ] 
and  of  the  said  seizures  by  the  said  sheriff  of  the  county  of  Durham, 
were  in  the  habit  of  exchanging  their  cash-notes  and  cheques 
belonging  to  each  other,  on  Wednesday  in  each  week,  except  that 
they  did  occasionally,  when  they  received  cheques  of  each  other's 
customers,  which  they  deemed  in  any  degree  dubious,  send  them 
over  to  each  other  more  frequently,  and  when  they  did  so,  they 
were  accounted  for,  in  making  and  settling  the  exchange  on  the 
usual  exchange-day,  and  that  the  difference  in  amount  between 
the  notes  and  cheques  of  each  house  of  the  said  respective 
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The  Kiko    bankers,  was  settled  by  bills  on  London,  to  wit,  at  Westminster, 

Lambton.     ui  the  county  of  Middlesex  aforesaid.'* 

And  the  defendants  farther  alleged,  ''that  the  said  exchange 
of  the  said  cash-notes,  cheques,  and  bills  of  exchange,  so  made 
between  the  said  John  Cooke  and  the  said  defendants,  as  sach 
bankers,  as  aforesaid,  were  made  through  the  medium  of  a  post- 
man,  or  messenger,  who  resided  at  Sunderland,  and  left  that 
place  for  Newcastle  daily,  about  seven  o'clock  in  the  morning, 
and  returned  about  one  o'clock  at  noon.  And  the  defendants 
further  alleged,  that  on  the  1st  or  2nd  day  of  July,  in  the  year 
of  our  Lord  1816,  they  sent  over  to  the  said  John  Cooke  two 
cheques,  amounting  to  2661. 158.  6d.  drawn  upon  the  said  John 
Cooke  by  the  customers  of  the  said  John  Cooke,  and  for  which 
cheques  the  said  defendants  had  given  value,  and  were  to  receive 
[  *483  ]  it  back  again  on  the  day  of  ^exchange,  either  in  cash,  notes,  cr 
bills  upon  London."  And  the  defendants  further  aUeged,  (stating 
the  above  facts,  as  found  by  the  inquisition,)  "  that  by  reason 
and  means  of  the  premises,  the  property  in  the  said  cash- 
notes,  cheques,  and  bills  of  exchange,  together  amounting  to 
2,042Z.  198.  9d.  became,  and  were,  and  continued  the  property  of 
the  said  defendants.  Without  this,  that  the  said  Cooke,  at  the 
time  of  the  seizure  of  the  said,  &c.  or  at  the  time  of  the  taking  of 
the  said  inquisition  to  the  said  writ  of  extent  against  the  said 
Cooke,  had  any  property  in,  or  right  to  the  said  cash-notes, 
cheques,  and  bill  of  exchange.  Parati  verificare.  Wherefore 
they  prayed  judgment,  and  an  amovea8  manu8." 

To  that  plea  the  Attorney-General  had  demurred,  and  the 
defendants  joined  in  demurrer. 

Nolan,  in  support  of  the  demurrer,  submitted,  that  the  two 
questions  raised  by  these  pleadings  were,  first,  whether  the  facts 
which  the  defendant  had  put  on  the  record,  shewed  such  a 
sufficient  title  in  himself  as  traversed  that  of  the  Crown,  whose 
right  (he  insisted)  might  be  established  merely  by  the  weakness 
of  a  defendant's  title.  And  he  contended,  that  the  debts  of  the 
Crown's  debtor  were  bound  from  the  teste  of  the  extent,  and  that 
all  his  property,  not  absolutely  and  completely  divested  at  that 
time,    remained    liable  to  seizure.     He  cited    The    King    v. 
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Cotton,^  ^Stringfelloiv's  case,!  and  Reg.  v.  Arnold,^   The  King  v.     The  Kiko 
Wynn  and  Parry,  ||  and  The  King  v.  Wells  and  Allnutt.f\  In  some  of     lambton. 
those  cases  the  Grown  was  held  entitled  to  property  seized,  after      [  *4H4  ] 
a  distress  levied,  where  the  goods  had  not  been  actually  sold,  and 
in  others,  the  last  particularly,  goods  taken  by  the  sheriff  under 
^  fieri  facias,  were  held  bound,  where  there  had  not  been  a  sale, 
although  the  writ  of  extent  bore  teste,  after  the  delivery  of  the 
writ  ot  fieri  facias  to  the  sheriff. 

The  second  question  he  submitted  was,  whether  the  intention 
on  the  part  of  Cooke,  to  appropriate  the  contents  of  the  parcel, 
and  what  had  been  done  by  them  in  furtherance  of  it,  and  the 
indorsement  of  the  bills  of  exchange  had  given  Lambton  &  Co. 
such  a  right,  as  enabled  them  to  set  up  the  present  claim  against 
this  extent :  which  he  contended  it  did  not,  for  want  of  an  actual 
delivery  to  the  defendants,  without  which  the  indorsement  of  the 
bills  of  exchange  did  not  pass  the  property  or  interest  in  them  ; 
and  he  insisted  that  nothing  had  been  done  by  Cooke,  which 
could  be  considered  as  even  tantamount  to  a  delivery  to  Lambton 
&  Co.  The  parcel  was  never,  at  any  time,  out  of  Cooke's  custody 
or  control,  and  if  the  contents  of  the  parcel  had  been  stolen  or 
destroyed,  it  would  have  been  Cooke's  *lo88 ;  and  the  female  [  '^35  ] 
servant,  in  whose  possession  it  was  found,  could  not,  in  any 
sense,  be  considered  as  the  agent  of  Lambton  &  Co.  as  the  post- 
man, if  it  had  been  delivered  to  him,  might,  perhaps,  have  been. 

(To  a  question  by  the  Court,  on  the  right  of  the  Crown  to  sue 
the  acceptors  of  the  bills  of  exchange,  it  was  answered,  that  for 
the  present  argument  it  was  only  necessary  that  they  should 
have  been  seized  (as  they  had  been)  as  so  much  paper  merely, 
and  therefore  that  question  did  not  now  arise:  the  Crown 
acquired  the  same  sort  of  property  in  the  bills  as  Cooke  had  had, 
and  he  had  such  a  property  in  the  parcel,  and  its  contents,  as 
would  have  supported  trover,  if  they  had  been  lost.) 

It  was  also  objected,  that  the  plea  had  not  effectually  traversed 

4 

t  Parker,  112.  Banker,  Z. 

t  Dy.  609.  II  Bunb.  39. 

§  Yio.    Abr.    tit.    Creditor    and         f  H  B.  B.  347  (16  East,  278,  n.). 
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Tbb  kiho  the  title  of  the  Grown,  and  that  the  inducement  to  the  trayerse 
Lambtoh.  was  wholly  insufficient,  for  that  instead  of  denying  that  Coolie  & 
Co.  had  any  property  in  the  cash-notes,  &c.  at  the  time  of  the 
seizure,  or  at  the  time  of  taking  the  inquisition  to  the  writ  of 
extent  against  Cooke  only,  it  should  have  carried  the  denial  to 
the  time  of  issuing  the  (original)  writ  of  extent ;  t  for  taking  it 
as  it  stands,  the  inducement  is,  that  Cooke  &  Co.  had  indorsed 
the  bills,  &c.  on  the  8rd  of  July,  whereby  the  defendants  acquired 
[  *486  ]  a  ^property  therein ;  and  the  traverse  is,  that  therefore,  on  the 
2nd,  Cooke  &  Co.  had  then  no  property  therein. 

He  submitted,  that  the  debts  due  to  the  Crown  debtor,  or  to 
his  debtor,  at  the  time  of  the  extent,  and  all  property  of  which 
either  of  them  shall  have  become  possessed  or  entitled  to  subse- 
quently, are  bound  by  the  teste  of  the  original  writ,  and  not 
merely  from  the  taking  of  the  inquisition  against  the  debtor  of 
the  Crown's  debtor,  and  that  that  point  was  fully  settled  by  the 
decision  in  the  case  of  The  Queen  v.  Amold.l 

Littledale,  in  support  of  the  plea,  on  the  objection  taken  to 

the  terms  of  the  traverse,  observed,  that  the  defendants  could 

only  traverse  such  matters  as  were  relevant  and  consistent  with 

their  defence — that  they  had  done  so — ^and  that  their  traverse 

was  material  and  issuable.    They  had  certainly  admitted  Cooke 

&  Co.  to  be  possessed,  at  the  time  of  the  issuing  of  the  extent,  or 

otherwise  they  must  have  failed  in  proving  their  issue ;  but  they 

have  traversed  the  title  of  the  Crown,  or  found  by  the  inquisition, 

of  the  4th  of  November,  against  Cooke  &  Co.    And  he  urged,  that 

in  extents  in  aid,  debts  in  the  second  degree  are  not  bound  by  the 

teste,  but  from  the  day  of  taking  the  inquisition  against  such 

debtor,  as  was  held  in  the  case  of  The  King  v.  Green ;  §  and  the 

[  •487  ]      reason  is,  because  the  party  has  no  notice  *of  the  process,  and  is 

necessarily  ignorant  of  the  time  when  it  bears  teste :  and  had 

such  writs  relation,  in  all  cases,  to  the  day  when  they  were 

tested,  it  must  destroy  all  confidence  in  the  general  course  of 

dealing  between  one  subject  and  another.    The  principle  of  the 

.    cases  which  had  been  cited  he  admitted,  but  the  distinction,  he 

t  Quaere^  if  not  matter  of  law,  and      DimocJe's  case.  Lane,  64. 
therefore  not  necessary  for  the  def en-  |  As  cited  in  West  on  Extents,  327. 

dant    to    traverse    it.    Sir  Edward         §  Bunb.  265,  and  West,  329,  S.C. 
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insisted  was,  that  although  the  teste  of  the  writ  bound  the  pro-  The  Kiko 
perty,  yet  where  the  property  has  been  altered  between  the  teste  -lambton. 
of  the  writ,  and  the  taking  of  the  inquisition,  the  writ  does  not 
reach  the  goods ;  but  neither  a  fieri  faciasj  nor  a  distress  with- 
out sale,  alters  the  property  in  goods.  In  a  subject,  who  has 
knowledge  of  an  extent  issued,  transferring  the  property  in 
his  goods,  is  a  fraud,  but  where  there  can  be  no  knowledge 
there  can  be  no  fraud.  A  debt  having  been  found  by  in- 
quisition, although  it  becomes  thereby  a  debt  of  record,  is  not 
notice. 

It  was  then  urged,  that  the  nature  of  some  of  the  property 
which  had  been  seized  under  this  extent  (the  bills  of  exchange) 
was  such  that  it  could  not  be  considered  as  bound ;  for  as  to  the 
argument  of  a  property  in  the  paper,  that  could  hardly  be 
seriously  put.  The  cheques  too  had  been  discharged,  and  were 
no  longer  of  any  value. 

The  bills  were  choses  in  action,  and  were  specially  indorsed  to 
Lambton  &  Go.  and  if  seized  would  not  be  available  against  the 
acceptors,  in  the  hands  of  the  Crown,  but  Lambton  k  Co.  had 
acquired  by  the  indorsement  Cooke's  right  to  demand  *payment  [  •488  ] 
from  the  acceptors.  If  a  bona  ./u2«  endorsement  between  the  teste 
of  the  writ  and  the  seizure  should  not  be  held  to  be  good,  it  would 
put  an  end  to  the  free  negociability  of  bills  of  exchange.  To  put 
an  instance  of  the  probable  inconvenience  of  such  a  state  of 
things,  it  was  supposed  that  these  bills  had  already  passed 
through  many  hands.  As  well  (it  was  said)  might  it  be  urged 
that  the  money  paid  by  Cooke  in  the  course  of  the  day,  for  the 
necessaries  of  his  house,  might  be  taken  from  the  several  trades- 
people by  whom  he  had  been  supplied.  On  the  whole,  it  was 
pressed,  that  the  principle  of  the  authority  of  The  King  v.  Green, 
was  strongly  in  the  defendant's  favour  on  this  point.  In  that 
case,  as  here,  the  debt  was  paid  between  the  teste  of  the  extent 
and  the  finding  of  the  inquisition. 

On  the  second  question,  whether  the  delivery  of  the  parcel  in 
the  manner  found  by  the  inquisition  was  a  delivery  to  Lambton 
&  Co.  it  was  contended,  that  under  the  circumstances  of  this  case 
it  was:  for  they  made  the  servant  of  Cooke  the  servant  of 
Lambton  &  Co.    Cooke  had  done  all  he  could  to  transfer  the 
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The  Kino  property,  and  that  in  conformity  with  an  agreement  which  had 
T.AMErroH.  ^^  loi^g  acted  on.  The  bank  had  closed  on  the  whole  tran- 
saction, and  would  not  open  till  after  the  parcel  should  have  been 
gone ;  and  Cooke  had  so  far  parted  with  the  possession,  and  all 
control  over  it,  as  that,  aided  by  the  existing  engagement  between 
them,,  it  would  have  been  a  fraud  in  Cooke  to  have  dealt  with  it 
[  '^39  ]  afterwards  as  his  *own  property.  The  servant  with  whom  it  had 
been  left,  was  a  mere  passive  depository  till  the  postman  should 
call  for  it,  and  she  may  have  given  it  to  the  sheriff's  officer  by 
mistake,  taking  him  for  the  postman.  Then  even  if  Cooke  had 
any  control  over  the  parcel,  the  sheriff,  who  was  a  stranger,  could 
have  none,  nor  had  he  any  right  to  defeat  the  inchoate  delivery 
of  the  parcel  to  the  postman,  nor  could  he  oblige  Cooke  to  coun- 
termand its  original  destination.  It  could  not  be  said,  that  if 
the  servant  had  been  in  the  act  of  delivering  the  parcel  to  the 
postman,  that  the  sheriff  could  have  snatched  it  out  of  her  hands. 
She  was  a  trustee  for  Lambton  &  Co.  and  they  could  have  main- 
tained trover  for  the  parcel,  though  Cooke  could  not.  If  it  had 
been  lost,  Lambton  &  Co.  must  have  been  the  losers,  as  much 
as  if  they  had  purchased  the  contents,  and  paid  the  consideration 
money.  On  each  point,  therefore,  he  submitted,  there  ought  to 
be  judgment  for  the  defendant. 

Nolan,  about  to  reply,  was  stopped  by 

BicHARDs,  Lord  Chief  Baron  : 

If  the  subject-matter,  which  has  been  taken  under  this  extent, 
had  been  of  a  different  nature,  it  is  admitted  that  the  seizure 
would  have  been  right.  On  the  2nd  of  July,  no  appropriation  of 
the  contents  of  the  parcel  had  been  made,  and  if  it  be  a  general 
rule  which  must  prevail,  that  the  inquisition  having  put  the  debt 
[  •440  ]  on  record,  binds  the  property  of  the  *debtor,  these  papers  were  as 
much  bound  by  it  as  his  chairs  and  tables.  On  the  3rd  this 
parcel  was  made  up,  and  delivered  in  the  evening  to  Cooke's 
woman-servant  by  his  clerks,  who  is  to  keep  it  in  safe  custody, 
and  in  trust  for  Cooke,  till  the  next  morning,  when  she  has  orders 
to  deliver  it  to  the  postman.  When  delivered  to  him,  it  would 
have  been  a  delivery  to  Lambton ;  but,  in  the  meantime,  it  is 
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delivered  to  no  one,   and  is  entirely  subject  to  the  control  of    The  Kino 
Cooke,  as  much  as  if  he  had  put  it  into  his  desk.    The  Crown  is    lam btok. 
placed  by  the  seizure  in  the  same  situation  as  Cooke.    There  can 
be  no  question,  therefore,  but  this  demurrer  is  right. 

Graham,  Baron : 

There  have  been  three  questions  made  on  this  demurrer.  The 
first,  as  to  the  form  of  the  plea,  I  put  out  of  my  consideration, 
for  there  is  no  doubt  but  that  the  traverse  is  consistent  with  the 
defendant's  case.  The  next  question  is  one  which,  if  we  decide  it 
in  favour  of  the  demurrer,  at  once  puts  an  end  to  the  other ;  and 
on  that  my  opinion  is  against  the  defendant,  for  the  extent 
against  Bruce  is  tested  the  2nd  of  July,  and  an  inquisition  is 
taken  thereon  on  the  same  day,  which  having  been  returned, 
finding  Cooke's  debt  to  Bruce,  at  once  assigns  it  to  the  Crown, 
and  from  that  moment  it  is  seizable,  although  another  process  is 
necessary  to  make  it  available.  Then  the  extent  of  the  4th  of 
November,  in  the  same  year,  attaches  on  the  goods  found  by  the 
inquisition  of  the  2nd  of  July. 

I  was  certainly  much  struck  by  the  argument  founded  on  the  [  441 1 
bills  of  exchange,  and  the  distinction  taken  between  goods  and 
chattels,  and  choses  in  action,  and  I  would  wish,  since  it  is  not 
necessary  in  the  present  case,  to  avoid  giving  any  decisive  opinion 
on  that  point,  but  I  cannot  help  saying,  that  if  Cooke,  not  being 
cognisant  of  the  extent,  had,  before  actual  seizure,  indorsed  the 
bills  bond  fide,  I  should  have  great  difficulty  in  holding  that  the 
indorsees  would  not  be  entitled  to  recover  on  them,  or  that  the 
acceptors  would  not  be  bound  to  pay  them.  But  with  every 
inclination  in  favour  of  the  defendants  on  that  point,  I  cannot  say 
that  there  was  in  this  case  any  delivery  of  the  parcel  to  Lambton 
&  Co.  and  without  a  delivery  an  indorsement  is  of  no  avail. 
The  parcel,  when  seized  by  the  sheriff,  had  never  been  out  of  the 
custody  of  Cooke,  and  he  might  have  changed  the  contents  for 
any  other  notes,  or  if  any  exigency  had  required  that  he  should 
revoke  its  destination,  he  might  have  done  it.  The  agreement 
between  the  banking-houses  was  of  a  specific  nature,  but  it  con- 
tains nothing  to  bind  the  parties  to  settle  their  balances  in  the 
particular  way  in  which  they  were  accustomed  to  do  so,  by  this 
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The  Kino  transfer  of  bills  of  exchange.  In  case  of  any  accident  happening 
Lambtov.  to  this  parcel,  Cooke  must  have  borne  the  loss,  until  it  had  been 
delivered  to  the  postman.  Had  the  woman  mistaken  the  officer 
for  the  postman,  there  might  have  been  a  shade  of  difference  in 
the  case,  but  she  knew  his  person,  and  the  |[officer  seized  the 
[  *442  ]  *parcel  out  of  her  hands,  and  had  he  robbed  her  of  it,  it  would 
have  been  at  Cooke's  risk. 

I  am  therefore  clearly  of  opinion,  that  there  was  no  delivery 
to  Lambton  &  Co.  and  that  there  must  be  judgment  for  the 
Crown. 

Wood,  Baron : 

It  is  necessary  to  consider,  in  this  case,  at  what  precise  time 
the  Crown's  right  attached  ;  for  without  doubt,  if  the  debtor  had 
this  parcel  in  his  custody  at  the  time  of  the  seizure,  the  Grown 
had  a  right  to  seize  it.  The  custody  of  Cooke's  servant  was  the 
custody  of  Cooke,  and  therefore  I  think  it  was  liable  to  be  seized 
under  this  extent  in  her  hands. 

As  to  the  argument  of  the  bills  having  been  specially  indorsed, 
it  is  clear  that  a  special  indorsement  does  not  transfer  the  pro- 
perty in  bills  until  they  are  delivered  over ;  and  that  must  be 
averred  in  the  declaration.  The  form  of  pleading  is,  that  the 
party  indorsed,  and  then  and  there  delivered,  &c. 

I  remember  a  case  in  the  books,  where,  on  a  motion  in  arrest  of 
judgment,  the  Court  said  that  it  was  necessary  that  the  plaintiff 
should  prove  a  delivery. 

Whether  it  would  have  been  a  good  delivery  in  the  hands  of 
[  ^48  ]      the  postman,  or  not,  is  another  ^question,  but  in  this  case  it 
never  was  given  to  the  postman,  or  was  out  of  the  custody  of 
Cooke,  till  it  got  into  the  hands  of  the  sheriff. 

It  was  said,  that  no  one  but  Cooke  had  the  power  to  deliver  the 
parcel,  but  if  Cooke  had  that,  certainly  the  Crown  had  a  right  to 
seize  it.  There  is  an  old  case  to  be  found,  t  where  a  person  had 
made  over  his  estate  to  another,  reserving  to  himself  a  power  of 
revocation  and  that  estate  was  held  to  be  seizable.  Whatever 
power  of  revocation  Cooke  had  as  to  this  parcel,  belonged  on  the 
seizure  to  the  Crown. 

t  Probably  The  King  v.  The  Earl  of  Nottingham,  Lane's  Bep.  47. 
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Garrow,  Baron,  of  the  same  opinion,  and  for  the  same  reasons :       The  Kino 

V. 

This  has  been  compared  to  a  purchase  of  the  bills  ;  but  it  is  Lahbton. 
nothing  like  it,  for  Cooke  might  have  altered  their  destination, 
and  withdrawn  the  notes  and  bills,  and  substituted  better  or 
worse  paper,  and  in  short  have  done  what  he  pleased  with  the 
parcel  up  to  the  moment  of  its  seizure.  If  the  postman  had  not 
come  as  was  expected,  would  not  the  period  of  his  control  have 
been  extended  ?  Or  if  Lambton  &  Co.  had  refused  to  take  the 
bills  enclosed,  would  they  have  been  bound  by  the  fact  of  their 
having  been  put  up  into  this  parcel  ?  If  a  burglary  had  been 
committed  in  the  banking-house,  the  loss  would  have  been 
Cooke's  and  not  Lambton's.  While  they  were  in  the  hands  of 
Cooke,  they  were  *not  a  payment  to  Lambton  discharging  Cooke  [  *Ui  ] 
to  their  amount.  There  was  nothing  like  an  appropriation,  or  a 
delivery  of  the  bills  to  Lambton  &  Co.  and  therefore  I  am  of 
opinion  that  there  must  be 

Judgment  for  the  Crown. 
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1818.  KIDSON  V.   DILWORTH  and  WELCKf 

AprU2 1 .  (5  Price,  664-576.) 

r  R64  1  Equify  (affecting  a  bill  of  exchange). 

^        ^  Wliere  a  solicitor— acting  in  getting  in  debts  due  to  the  eetate  of  an 

inteatate,  under  the  authority  of  and  aa  local  agent  to  the  adminiatrator, 
another  person  being  the  immediate  and  general  agent  of  the  adminis- 
trator, under  whose  directions  the  solicitor  acts — ^has  received  money  in 
the  course  of  his  agency,  which  it  his  duty,  according  to  his  instruc- 
tions, to  remit  to  the  general  agent;— if,  in  order  to  effect  the  object  of 
remittance  more  conveniently,  he  procure  a  banker's  bill  for  that  pur- 
pose, which  is  accidentally  drawn  in  his  favour,  so  that  it  becomes 
necessary  that  he  should  indorse  it,  and  he  does  so,  a  court  of  equity 
will  restrain  an  action  commenced  against  him  on  such  indorsement, 
whether  brought  by  the  indorsee  (the  principal  agent),  or  by  a  banker 
with  whom  the  bill  has  been  deposited  for  the  purposes  of  being  pre- 
sented for  acceptance  and  payment  by  the  drawee,  although  the  banker 
may  have  given  credit  for  the  amount,  if  the  latter  can  be  shewn  to  have 
had  any  knowledge  or  information  of  the  circumstances  attending  the 
transaction,  and  of  the  relative  situation  of  the  parties. 

Thb  plaintiff  had  obtained  an  injunction  on  a  bill  filed  for 
relief,  and  for  restraining  the  defendant  Dilworth  from  proceed- 
ing in  an  action  which  he  had,  as  holder,  commenced  against 
the  plaintiff  as  indorser,  of  a  bill  of  exchange,  drawn  by  a 
banking-hoase  in  the  country  on  the  house  of  Bruce  &  Co.  in 
London,  under  the  following  circumstances,  detailed  in  the  bill 
and  answer. 

The  bill  stated  that  the  plaintiff  was  in  the  habit  of  receiving 
sums  of  money,  due  to  the  estate  of  a  gentleman,  who  had  died 
[  •565  ]  intestate,  formerly  *living  at  Sunderland,  from  persons  residing 
in  the  neighbourhood  of  that  place,  in  capacity  of  agent  to  the 
defendant  Welch,  and  he  (Welch)  was  himself  the  immediate 
agent  and  correspondent  of  Robert  Walker,  who  was  the  ad- 
ministrator of  the  intestate,  both  of  whom  resided  at  or  near 
Lancaster :  and  that  such  sums  so  received  by  the  plaintiff  were 
constantly  remitted  by  him  to  Welch. 

In  the  course  of  that  agency,  the  plaintiff  received  proposals 
from  certain  persons  who  were  indebted  to  the  estate,  to  whom 
he  had  applied  for  payment  of  a  sum  of  600/.  due  on  their  bond, 
to  pay  800/.  in  part,  and  to  give  a  bill  at  two  months  for  the 
remainder.    The    plaintiff   communicated    those  proposals    to 

t  "  An  authority  of  great  weight,"  per  Sir W.  H.  Maule,  CaUrique  v.  Bui^ 
not  confined  to  equity  jurisdiction :      iigieg  (1855)  10  Moo.  P.  C.  94,  122.  . 
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Welch  by  letter,  dated  in  June,  1816,  (after  some  other  letters  Kidbon 
had,  in  the  mean  time,  passed,  between  them  on  the  subject,  dilworth. 
containing  other  proposals),  in  which  he  said,  '^  Smith  will  pay 
the  money  in  a  banker's  draft  or  notes,  which  is  the  same  thing ; 
and  in  that  case  a  banker's  bill  must  be  got  for  them  to  remit, 
which  will  be  at  forty  days,  and  that,  together  with  his  bill  for 
the  residue,  payable  in  London,  will  be  remitted  to  you,  and  the 
bond  can  be  retained  till  those  bills  are  paid : "  and  the  letter 
concluded  with  -recommending  him  (Welch)  to  accept  the  pro- 
posals.   To  that  letter  he  received  no  answer. 

The  debtor  afterwards  paid  8142.  to  plaintiff  in  notes  of  the 
bank  of  Messrs.  Cooke  &  *Go.  bankers,  in  Sunderland,  and  de-  [  *^^^  1 
livered  the  bill  at  two  months  for  the  remaining  800/.  The 
plaintiff  concluding  (Welch  not  answering  his  letter)  that  he  had 
no  objection  to  the  mode  proposed  of  remitting  the  money,  took 
the  cash  received  to  the  banking-house  of  Messrs.  Cooke  &  Co. 
and  exchanged  it  for  their  bill,  for  the  amount  drawn  on  Messrs. 
Bruce  &  Co.  bankers,  in  London,  payable  at  forty  days,  a  mode 
frequently  adopted  by  him  before,  to  which  no  objection  had 
been  made.  "  But  (the  bill  stated)  the  said  bill  of  exchange  was, 
by  mistake  or  inadvertence,  made  payable  to  the  order  of  the 
plaintiff,  and  therefore  he  was  obliged  to  and  did,  in  order  to 
enable  the  said  defendant  to  receive  the  benefit  of  the  same,  and 
without  consideration,  or  any  intention  or  reason  to  make  himself 
liable  to  the  payment  thereof,  indorse  the  same." 

The  bill  also  stated,  that  shortly  after  the  bill  of  exchange  had 
been  so  remitted,  Cooke  &  Co.  became  bankrupts;  but  that 
when  it  was  procured  their  responsibility,was  in  good  repute: 
and  that  they  were  the  only  bankers  in  or  near  Sunderland; 
that  the  plaintiff  had  requested  Dilworth  to  desist  from  prose- 
cuting the  said  action,  and  had  explained  to  him  the  circum- 
stances under  which  the  bill  of  exchange  had  been  indorsed  by 
the  plaintiff, — that  Dilworth  had  never  taken  any  steps  against 
Welch  on  his  indorsement  of  the  bill ;  and  that  Welch  had  not 
paid  the  amoimt  or  any  part  of  the  bill  to  the  administrators. 

The  defendants  put  in  their  joint  and  several  answer,  in  which       [  b67  ] 
Welch  stated,  (and  Dilworth  swore  that  he  believed  it  to  be  true) 
that  Robert  Walker,  who  was  the  administrator  of  the  estate  of 

R.R. — ^VOL.  XIX.  V  V 
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KiDsov  the  inteBtate,  had  appointed  defendant  Welch  to  correspond  for 
DiLwoHTH.  ^^>  ^^  persons  concerned  in  the  affairs  of  the  intestate's 
estate ;  and  that  he  (Walker)  had  also  appointed  the  plaintiff, 
who  was  a  solicitor,  residing  and  practising  at  Sanderland,  his 
agent,  for  getting  in  the  outstanding  personal  estate  in  that 
neighbourhood,  under  a  power  of  attorney  from  Walker;  and 
that  he  received  a  remuneration  for  his  trouble.  That  defendant 
Welch  did  not  answer  the  letter  mentioned  in  the  plaintiff's  bill, 
because  he  considered  the  proposals  contained  in  it,  more  objec- 
tionable than  other  proposals  previously  made  by  the  obligors 
through  the  plaintiff,  in  answer  to  a  former  letter,  requesting 
him  to  get  the  bond  satisfied,  and  that  therefore  Welch  did  not 
answer  that  letter. 

The  answer  then  after  adverting  to,  and  recognizing  the  state- 
ment of  the  transaction  as  set  out  in  the  bill,  went  on  to  state, 
that  the  house  of  Cooke  &  Co.  were  not  then  in  good  credit ; 
that  they  were  unable  to  set  forth  (except  from  the  information 
of  the  bill  which  they  deemed  highly  improbable)  whether  the 
bill  of  exchange  being  made  payable  to  the  order  of  plaintiff,  was 
in  consequence  of  mistake  or  inadvertence,  except  that  they 
believed  that  the  plaintiff  had  good  reason  to  believe,  that 
[  *568  ]  defendant  Welch  *would  not  be  satisfied  to  take  the  bill,  without 
the  plaintiff's  indorsement  on  the  sole  responsibility  of  Messrs. 
Cooke  &  Co.  and  their  correspondents  in  London ;  but  they 
denied  it  to  be  true,  that  the  plaintiff  was  obliged  to  indorse  it 
under  the  circumstances  charged,  or  that  it  was  indorsed  by  him 
without  consideration,  insisting  that  his  receipt  of  the  money 
on  behalf  of  Walker,  and  applying  it  to  his  own  use,  or  to  any 
use  not  in  pursuance  of  the  object  of  the  power  of  attorney,  was 
a  sufficient  consideration  for  his  indorsing  the  said  bill  of 
exchange ; — that  shortly  after  the  procuring  and  remitting  the 
said  bill  of  exchange,  Messrs.  Cooke  &  Co.  became  bankrupts, 
and  the  bill  not  being  otherwise  discountable  for  the  benefit  of 
the  personal  representative  of  the  intestate,  defendant  Welch 
indorsed  it  on  the  2nd  July,  1816,  and  paid  it  on  his  own  account 
(which  was  then  in  arrear)  into  the  banking-house  of  the  de- 
fendant Dilworth,  at  Lancaster,  where  he  had  kept  an  account 
for  many  years,  in  order  that  it  might  be  presented  for  accept- 
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ance,  and  afterwards  for  payment ; — that  it  was  sent  to  London,      Kidson 
on  the  8rd  of  July,  for  acceptance,  but  Messrs.  Bruce  &  Co.  had    dilwobth. 
then  stopped  payment,  and  afterwards  became  bankrupts; — and 
that  the  bill  being  then  duly  noted,  the  present  action  was 
brought. 

The  defendant  Dilworth  submitted,  in  his  answer,  that  he 
was  a  bond  fde  holder  of  the  bill  for  a  valuable  consideration,  as 
he  had  suffered  the  defendant  Welch  to  draw  upon  him  to  a 
larger  *amount  than  the  money  secured  by  the  said  bill  of  [«569] 
exchange,  and  had  given  him  credit  in  his  account,  on  paying  in 
the  bill,  for  the  amount.  And  he  denied  notice  of  the  circum- 
stances attending  the  indorsement  of  the  draft  by  plaintiff, 
except  as  previously  set  forth  in  the  answer. 

In  a  further  answer,  defendant  Dilworth  had  stated,  that  he 
never  was  acquainted  with  any  of  the  alleged  circumstances  under 
which  the  bill  of  exchange  was  said  to  be  indorsed,  save  and 
except  until  a  few  days  after  the  16th  of  August,  1816,  when  they 
were  stated  in  a  letter  written  to  him  by  the  plaintiff,  and  being 
induced  thereby  to  enquire  respecting  the  matter  of  Welch,  he 
then  first  learnt  the  facts  detailed  in  the  correspondence,  and 
stated  in  the  former  answer. 

The  usual  rule  nisi  for  dissolving  the  injunction,  which  had 
been  obtained  for  want  of  Dilworth's  answer,  having  been  made 
on  the  coming  in  of  the  answer, 

Dauncey  and  Meggison  now  shewed  cause,  submitting,  that, 
as  from  the  facts  disclosed  by  the  bill  and  answer,  it  was  clear 
that  the  plaintiff  had  received  the  money  merely  as  agent  to 
Welch,  which  he  was  entitled  to  consider  himself  authorized  to 
do,  on  Welch's  silence  after  the  proposal  made  by  him  on  the 
subject,  and  had,  in  that  character  alone,  indorsed  the  bill  of 
exchange,  by  means  of  which  it  had  been  remitted  *to  Welch  the  [  •570  ] 
immediate  agent  of  his  principal,  without  having  received  any 
consideration  for  that  indorsement — it  was  contrary  to  good  faith 
to  sue  him  on  the  bill ;  at  least,  rather  than  Welch!; — and  that 
he  was,  under  the  circumstances,  entitled  to  the  protection  of  the 
Court,  and  therefore  the  injunction  ought  to  be  continued. 

Martin  and  Gardner  for  the  defendants,  contended,  that  the 

u  u  2 
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KX080N  plaintiff  had  not  affected  Dilworth  at  least,  by  having  shewn  any 
DawoBTH.  equity  entitling  him  to  call  on  the  Court  to  restrain  Dilworth  the 
bond  fide  holder  of  the  bill  of  exchange  for  valuable  consideration 
without  notice,  from  proceeding  against  the  plaintiff,  as  indorser; 
for  if  there  was  any  equity  as  between  the  plaintiff  and  Welch,  it 
could  not  reach  Dilworth's  claim,  who  could  not  have  necessarily 
had  any  knowledge  of  the  transaction,  or  the  relative  character 
of  the  parties,  and  who  was  not  shewn  to  have  had  any  notice  of 
the  circumstances  attending  the  negociation  of  the  bill,  which  he 
only  heard  from  Welch,  and  as  stated  in  his  further  answer,  not 
till  the  16th  of  August,  1816,  long  after  the  bill  had  come  to  his 
hands. 

And  they  pressed  strongly  the  fact  of  Kidson  being  the  agent, 
not  of  Welch,  but  of  Walker,  and  his  being  appointed  by  the 
latter  by  power  of  attorney. 

[  671  ]       BicHARDS,  Chief  Baron : 

This  injunction  clearly  ought  not  to  be  dissolved.  Walker,  as 
it  appears,  employed  Welch  as  his  general  agent,  and  he  also 
employed  the  plaintiff  as  his  agent  and  attorney  to  get  in  these 
particular  debts.  It  is  quite  clear  that  the  plaintiff  received  his 
instructions  from  Welch,  and  that  he  was  to  remit  the  money, 
when  received,  to  him.  The  plaintiff  and  Welch  were  therefore 
both  agents  of  the  same  principal.  There  was  a  correspondence 
set  on  foot  respecting  the  sum  of  money  due  to  the  intestate's 
estate,  not  between  Walker  and  the  plaintiff,  but  between  Welch 
and  the  plaintiff.  One  of  the  plaintiff's  propositions  met  with 
Welch's  approbation,  and  afterwards  another  was  made  to  him, 
which  he  says  did  not.  He  however  gives  no  answer  to  it,  and 
now  contents  himself  with  explaining  the  cause  of  his  silence,  by 
saying  that  as  he  considered  the  proposals  last  made  to  be  more 
objectionable  than  those  contained  in  the  former  letters  of  the 
plaintiff,  and  that  having  consulted  with  certain  other  persons 
interested,  who  were  of  opinion  that  it  was  not  necessary  to  re- 
turn an  answer,  because  the  plaintiff  had  had  previous  instruc- 
tions, on  which  he  ought  to  have  acted,  he  did  not  therefore 
answer  tlie  letter.  Whilst  the  correspondence  was  going  on,  the 
plaintiff  having  received  part  of  the  money  and  a  bill  for  the 
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remainder,  went  to  the  house  of  Cooke  &  Co.  and  got  their  bill  on  KiDsoir 
Bruce  &  Co.  for  the  amount  of  the  money  received  by  him,  which  dilwobtu. 
he  forwarded  with  the  other  bill  to  Welch.  It  would  be  quite 
idle  *to  affect  ignorance  in  this  Court  of  the  state  of  those  two  [  *o72  ] 
houses  at  that  time,  which  it  is  well  known  were  in  a  falling  con- 
dition ;  but  that  might  not  have  been  known  to  these  parties,  or 
if  it  were,  could  not  materially  affect  this  transaction.  (His 
Lordship  having  adverted  to  the  case  made  by  the  bill.)  The 
plaintiff  says,  that  the  draft  was  drawn  in  his  favour  through  in- 
advertence, and  that  is  certainly  exceedingly  probable,  as  he  was 
only  the  agent  of  Walker  in  this  business  for  the  purpose  of 
receiving  the  money  and  forwarding  it.  He  necessarily  indorsed 
the  bill  therefore  before  he  sent  it  to  Welch,  who,  though  he  does 
not  state  when  he  received  it,  must  be  taken  to  have  got  it  in  due 
course  of  the  post.  Welch  now  says  he  was  dissatisfied  with  the 
remittances  in  that  mode,  but  he  made  no  objection  to  it  at  the 
time,  and  that  is  tantamount  to  an  assent.  Shall  he  then,  under 
these  circumstances,  be  permitted  to  proceed  through  the  medium 
of  another  person,  against  a  mere  agent,  merely  because  that 
agent  has  imprudently  put  his  name  on  the  instrument  to  satisfy 
a  formality  made  necessary  by  this  mode  of  drawing  it  ?  It  is 
impossible. 

Then  does  Dilworth  stand  in  a  different  situation  ?  He  is  a 
banker,  and  was  also  a  mere  agent  to  receive  the  produce  of  this 
paper  for  the  accommodation  of  Welch. 

Now,  independently  of  the  question  of  whether  there  was  notice 
of  these  facts  to  affect  Dilworth,  we  are  bound  to  look  into  the 
nature  of  the  transaction.  Can  the  transfer  of  a  bill  to  a  ^banker  [  •srs  ] 
as  a  mere  depositary  for  presentation  for  acceptance  and  pay- 
ment, make  a  party  answerable  who  otherwise  would  not  be  so  ? 
No  such  thing ;  and  is  W^elch  to  say  he  dealt  with  the  property 
which,  as  it  had  come  to  his  hands  under  the  circumstances  of 
this  case,  was  received  for  the  benefit  of  the  intestate's  estate,  as 
if  it  were  his  own,  and  to  pay  his  own  debts  ?  Certainly  not. 
And  if  there  were  nothing  else  in  this  case,  it  is  sufficient  reason 
for  continuing  the  injunction  against  Dilworth,  that  he  is  in  the 
same  situation  as  Welch.  Whether,  indeed,  Dilworth  then  knew 
all  the  circumstances  respecting  this  bill,  which  he  now  knows  is 
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KiMOH  another  thing.  He  knew  quite  enough  to  fix  him  with  its 
OiLwoBTH.  equities.  And  that  is  clear  from  the  admissions  in  the  answer, 
in  which  he  joins ;  for  how  do  these  persons  deny  notice  ?  (His 
Lordship  read  that  part  of  the  answer.)  Such  a  notion  of  want 
of  notice  is  almost  as  extraordinary  as  the  notion  afterwards  ex- 
pressed of  a  valuable  consideration  having  been  given  for  the 
bill; — ^they  have  before  acknowledged  having  been  acquainted 
with  the  correspondence,  and  it  is  impossible  not  to  see  that  Dil* 
worth  had  the  notice  which  those  letters  furnish. 

It  is  said  that  both  the  original  and  supplemental  answers 
must  be  taken  together  in  explanation  and  aid  of  each  other. 
Sometimes,  as  where  either  would  not  be  intelligible  without  the 
other,  you  certainly  may  so  unite  them ;  but  if  one  of  the  answers 
be  distinct  and  clear,  that  is  sufficient,  although  the  Court  some- 
[  ^574  ]  times  allows  *a  supplemental  answer  to  explain  any  apparent 
mistake  under  which  it  is  obvious  that  the  party  has  answered. 
Now  in  the  present  case,  the  defendant  Dilworth  in  his  further 
answer  states,  that  he  never  did  become  acquainted  with  the  cir- 
cumstances, his  belief  of  which  he  swears  to  in  the  former 
answer,  until  the  16th  of  August,  that  is  however  an  admission  that 
he  then  became  possessed  of  a  knowledge  of  the  circumstances, 
and  is  of  itself  such  a  distinct  admission  of  notice  as  is  quite 
sufficient  to  sustain  this  bill.  And  no  allusion  is  even  made  in 
the  second  answer  to  the  first  having  been  put  in  under  any 
mistake  on  the  part  of  Dilworth. 

Therefore  as  Dilworth  clearly  ought  not  to  be  suffered  to  pro- 
ceed in  this  action  against  the  plaintiff,  unless  Welch  might 
have  done  so,  and  he  most  certainly  cannot  be  permitted  to  pro- 
ceed in  it;  I  think  this  injunction  ought  to  be  continued. 

Graham,  Baron,  expressed  his  entire  concurrence : 

The  case  lies  in  a  very  narrow  compass  (stating  the  leading 
facts).  The  plaintiff's  letter  was  acquiesced  in,  and  acted  on, 
and  this  bill  was  sent  in  consequence,  and  it  was  a  natural  mode 
of  remittance.  It  was  also  natural  that  the  draft  should  have 
been  made  payable  to  the  plaintiff ;  but  still  it  was  merely  as  an 
agent  to  Welch,  and  it  was  indorsed  by  him  in  that  character. 
Welch  afterwards,  instead  of  applying  the  bill  as  he  ought  to 
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have  done  on  account  of  Walker,  ♦uses  it  as  his  own,  which  he      Kidson 
had  clearly  no  right  to  do  ;  and  it  would  be  going  very  far  to  say     dilwobth. 
in  a  court  of  equity  that  therefore  he  made  the  plaintiff  liable,       [  *675  ] 
although  he  would  not  otherwise  have  been  so.    Then  the  de- 
fendant Dilworth  must  have  known  these  circumstances ;  indeed 
he  does  not  effectively  deny  that  he  had  knowledge  ;  he  merely 
says  he  had  no  knowledge  except  as  stated  in  the  answer,  &c. 

Under  all  the  circumstances  it  is  impossible  that  a  court  of 
equity  can  allow  such  bills  instruments  as  these  to  be  thus  made 
use  of  to  the  prejudice  of  innocent  persons,  contrary  to  their 
original  and  proper  purposes  of  application. 

Wood,  Baron : 

I  fully  concur.  (Having  stated  many  of  the  circumstances  :) 
This  bill  was  clearly  made  payable  to  the  plaintiff  in  his 
character  of  agent,  and  it  was  therefore  necessary  that  he  should 
indorse  it  pro  formd.  Having  done  so  merely  for  the  accommo- 
dation of  the  defendant,  a  court  of  equity  ought  not  to  suffer 
him  to  turn  round  on  the  agent  and  fix  him  with  liability  on 
such  an  indorsement.  Had  he  indorsed  the  bill  to  guarantee 
the  payment,  it  would  have  been  a  very  different  case ;  but  here 
it  is  clear  that  nothing  of  that  kind  was  meant,  nor  was  there 
any  consideration  for  his  doing  so.  The  nature  of  the  trans- 
action is  very  plain. 

Then  under  any  circumstances  Dilworth  would  be  in  precisely 
the  same  situation  as  Welch,  but  *here  besides,  his  right  is  [*676] 
clearly  affected  by  knowledge  of  the  whole  transaction.  He 
appears  to  have  had  the  same  knowledge  as  Welch  himself  had, 
and  consequently  the  bill  is  in  his  (Dilworth's)  hands,  subject  to 
the  same  equities  as  would  have  attended  it  in  the  hands  of 
Welch.    This  injunction  therefore  ought  not  to  be  dissolved. 


Gabbow,  Baron,  of  the  same  opinion. 
Per  Curiam  : 


Rtde  nisi  discharged. 
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1818.       THE  KING  V.  WADE   (claiming  under  a  Writ  of 

May  1.  ^ 
DIEM  CLAU8IT  EXTREMUM  (IOtH  ApRIL,  1817),  AGAINST 

f^^'^  GREEN). 

Dbmurreb. 
(5  Price,  621—629.) 

Proceedings  by  prerogative  process  are  not  witHn  the  4th  Anne, 
ch.  16,  notwithstanding  the  24th  sect. 

Plea  by  executor  of  money  paid  for  expenses  of  his  testator's  funeral, 
and  for  proving  the  will,  amounting  to  70/.  and  no  assets,  except,  &c. 
whid^  were  not  sufficient  to  pay  and  satisfy  said  expenses :  Held  bad,  as 
against  the  Crown,  on  a  writ  of  ditm  clautit  extremum  against  the  estate 
of  the  deceased  Crown  debtor,  on  general  demurrer — such  a  plea  not 
being  perfect,  either  as  a  plea  of  retainer,  or  plene  udministravii :  or 
issuable  in  that  form,  and  wanting  necessary  averments,  as  that  the 
sum  laid  out  as  alleged  was  reasonable,  and  that  the  executor  had 
retained  his  own  debt. 

The  inquisition  taken  28rd  June,  1817»  found  that  Green  (the 
Crown  debtor)  died  on  the  30th  January,  1816,  at  Twyford 
(Southampton),  and  that  he  was  on  the  28rd  of  that  month 
possessed  as  of  his  own  proper  goods  and  chattels,  &c.  (referring 
to  an  inventory),  of  the  value  of  489Z.  88.  6d.  and  of  money  in 
the  Navy  6  per  cents,  produced  by  the  sale  of  other  goods,  and 
standing  in  the  books  of  the  bank,  in  the  names  of  certain 
[  *622  ]  persons  who  were  the  trustees  of  Green,  *under  his  will ;  and 
that  he  was  also  on  the  8()th  of  January,  seised  and  possessed  of 
and  in  several  articles  of  silver  plate,  which  the  jurors  appraised 
at  60L,  the  same  had  been  since  converted  into  money,  and  the 
produce  of  the  sale  thereof  amounting  to  the  sum  of  60Z.  had 
been  paid  into  the  hands  of  one  of  the  said  trustees,  and  by  him 
paid  over  to  the  defendant. 

The  defendant  pleaded  as  to  the  goods,  &c.  (valued  at 
4991.  Ss.  6d.)  a  judgment  recovered  against  Green  in  his  life- time 
on  a  debt  of  2,0001. — and  that  before  the  issuing  of  the  said  writ 
of  diem  clatisit  extremum  y  to  wit,  on  the  22nd  of  January  afore- 
said, she  sued  out  a  writ  of  fieri  facias  indorsed  to  levy  1,000/. 
and  12.  6s.  costs,  which  writ  was  delivered  to  the  sheriff  of 
Southampton,  and  that  by  virtue  thereof,  he  seised  and  took  in 
execution  the  said  goods  and  chattels  mentioned  in  the  said 
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inquisition,  &c.,  and  which  were  then  and  there  upon  a  just  and  Thb  Kiho 
true  appraisement  appraised  and  valued  at  the  said  sum  of  wadb. 
439L  68.  6d.  mentioned  in  the  said  inquisition,  and  that  on  the 
29th  of  January  the  said  sheriff  assigned  and  delivered  pos- 
session to  her  of  the  said  goods  and  chattels  by  means  of  which 
said  several  premises  she  the  said  defendant  then  and  there 
became  and  was  possessed  of  the  same  as  of  her  own  proper 
goods  and  chattels,  and  that  a  part  of  the  same  were  afterwards 
and  before,  &c.  to  wit,  on  the  same  day  and  year  last  aforesaid, 
sold  and  converted  into  money,  and  produced  the  said  sum  of 
262Z.  10«.  7id.  in  the  said  inquisition  mentioned,  *which  said  [  •628  ] 
last-mentioned  sum  of  money  was  paid  to  the  persons  named  as 
trustees  in  the  will  of  Green,  as  the  agents  for  the  said  defen- 
dant, and  with  which  money  the  said  persons,  as  such  agents, 
purchased  the  said  sum  of  money  in  the  Navy  5  per  Gents,  in 
the  said  inquisition  mentioned,  and  which  was  then  standing 
in  their  names  in  the  books  of  the  Governor  and  Company 
of  the  Bank  of  England,  for  the  use  and  benefit  of  the  said 
defendant. 

And  as  to  the  said  several  articles  of  plate  mentioned  in  the 
said  inquisition  to  be  of  the  value  of  60Z.  and  the  produce  thereof 
the  defendant  alleged  that  Green  in  his  lifetime,  to  wit,  on  the 
8th  of  January,  1816,  by  his  will  constituted  and  appointed  the 
defendant  and  the  said  trustees,  his  executrix  and  executors,  and. 
that  after  his  death,  and  before,  &c.,  to  wit,  on  the  26th  July,  in 
the  year  last  aforesaid,  the  defendant  alone  duly  proved  the  said 
will,  and  took  upon  herself  the  burthen  and  execution  thereof — 
and  that  after  the  death  of  the  said  Green,  and  before  the 
issuing  the  said  writ  of  diem  claimt  extremum^  to  wit,  on  the 
1st  of  April,  1817,  she  the  said  defendant  had  paid,  laid  out,  and 
expended,  for  the  funeral  of  Green,  and  in  and  about  the  proving 
of  the  said  will,  divers  sums  of  money  amounting  to  the  sum  of 
70Z. — and  that  no  goods  or  chattels,  which  were  of  the  said 
Green  at  the  time  of  his  death,  had  ever  come  to,  or  been  in  the 
hands  of  the  said  defendant  as  executrix,  as  aforesaid,  to  be 
administered,  except  the  said  articles  of  plate,  and  *which  were  [  *624  ] 
not  sufficient  to  pay  and  satisfy  the  monies  so  by  her  paid,  laid 
out,  and  expended. 
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The  Kiho  Replication — That  the  said  judgment  was  obtained  by  the 
Wads.  fraud  and  covin  of  the  said  Green  and  the  defendant,  and  with 
intent  to  defraud  his  Majesty  of  his  said  debt,  and  after  tra- 
versing the  debt  from  Green  to  defendant,  and  the  delivery  of 
the  goods  to  her  by  the  sheriff,  and  her  possession  thereof  before 
or  at  the  time  of  the  death  of  Green,  averred  that  Green  was 
possessed  at  the  time  of  his  death : 

Demurrer,  as  to  so  much  of  the  said  plea  as  related  to  the 
said  articles  of  plate. 

Rejoinder,  traversing  the  fraud  and  the  averments  of  the 
replication — and  joinder  in  demurrer. 

Nolan,  in  support  of  the  demurrer,  objected  to  the  plea,  that 
the  sum  alleged  to  be  laid  out  by  the  defendant,  as  executrix, 
was  excessive,  and  more  th£in  what  was  allowed  for  such  pur- 
poses, and  that  the  plea  did  not  aver  retainer  in  part  discharge 
in  the  usual  manner,  or  that  the  money  so  laid  out  was  reason- 
able and  necessary;  nor  sufficiently  deny  the  possession  of 
assets :  and  he  submitted,  that  if  such  a  plea  were  allowed,  it 
would  go  to  cover  any  sum  of  money  so  alleged  to  be  laid  out, 
and  no  precise  issue  could  be  taken  on  it  so  as  to  bring  it  to  an 
enquiry. 

[  *636  ]  Littledale  for  the  plea  contended,  that  the  ^averments  were 

sufficient,  for  that  the  Crown  might  have  replied  to  them  the 
excess,  and  traversed  the  right  to  retain,  and  the  fact  of  defi- 
ciency of  assets,  which  course  those  averments  had  rendered 
necessary ;  for  they  shewed  that  some  money  must  have  been 
expended  as  alleged,  and  some  part  of  it  must  have  been  reason- 
able and  necessary,  so  that  they  covered  at  least  some  part  of 
the  sum  claimed — and  that  it  was  not  necessary  to  aver  that  she 
had  retained,  &c.  because  as  she  had  stated  the  insufficiency  of 
assets  the  retainer  might  be  given  in  evidence  without  pleading 
the  special  matter,  for  that  (as  was  determined  in  the  case  of 
Woodward  v.  Ijord  Darcy,^)  the  executor's  right  to  retain  a  debt, 
arises  by  the  sole  operation  of  law,  and  therefore  the  property  of 

t  Plowden,  185. 
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goods  in  the  hands  of  an  executor,  as  far  as  the  amount  of  his    Thb  King 
debt,  is  at  once  altered,  and  becomes  vested  in  him,  and  he  has       wade. 
them  of  his  own  proper  goods,  and  not  as  executor. 

He  then  submitted,  that  in  this  case  the  Attorney-General 
should  have  demurred  specially,  for  he  contended  that  the  24th 
section  of  the  4th  Anne,  ch.  16,  had  expressly  extended  the 
several  provisions  of  that  Act  to  the  cases  wherein  the  King 
might  be  the  party  suing :  and  he  contended  that  this  proceed- 
ing was  within  that  statute,  for  that  it  was  in  effect  a  suit  for 
the  recovery  of  a  debt  immediately  due  to  the  King,  and  that  it 
was  such  a  one  as  might  be  pleaded  to  *by  the  party,  and  [  *626  ] 
would  be  ultimately  to  be  tried  (the  Crown's  debt  being 
traversed)  by  a  jury  in  the  usual  way,  and  therefore,  the  Crown 
was  bound  by  the  express  words  of  the  Act. 

Nolan  in  reply  insisted  that  the  Crown  was  not  bound  by 
the  statute  of  Anne, — and  he  observed  as  to  the  24th  section, 
(his  attention  being  particularly  called  to  it  by  the  Court,)  that 
the  distinction  is  that  proceedings  by  writ  of  extent  are  not  suits 
for  the  recovery  of  debts  within  the  meaning  of  that  clause,  for 
they  are  executions  for  the  satisfaction  of  debts  of  record,  and 
if  the  objections  now  made  to  the  plea  would  be  fatal  on  special 
demurrer,  and  if  that  clause  does  not  bind  the  Crown,  then  in 
the  case  of  an  extent  this  general  demurrer  which  goes  to  the 
foundation  of  the  plea,  may  be  maintained  for  the  insufficiency. 
And  he  cited  the  case  of  the  Attomey-Oeneral  v.  Allgood,\  where 
it  was  held,  that  the  statute  of  Anne  did  not  apply  to  suits  by  the 
Crown,  further  than  to  extend  to  such  suits,  the  provisions  of  the 
statute  of  jeofails. 

He  then  submitted  (admitting  the  principle  of  the  case  of 
Woodward  v.  Lord  Darcy,)  that  whether  this  plea  was  meant  to  be 
retainer,  or  plene  administravit^  it  was  badly  pleaded.  If  it  was 
more  like  one  than  the  other,  it  was  perhaps  nearer  a  plea  of 
retainer,  and  therefore  not  pleaded  ^issuably  as  such  :  and  if  it  [  *627  ] 
were  not  a  plea  of  plene  adminiatravitf  the  want  of  averring 
positively  a  retainer,  was  not  cured  by  the  effect  of  a  defendant's 

t  Parker,  14;— and  see  the  case  of  The  King  v.  Caldwell^  5  E.  E.  711 
(Forrest,  67). 
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The  Kimo    right  to  give  the  retainer  in  evidence  in  support  of  such  a  plea 
Wadb.      when  there  was  no  such  plea  on  the  record.     He  contended 
therefore,  that  the  plea  was  insufficient,  and  that  on  this  general 
demurrer  there  ought  to  be  judgment  for  the  Crown. 

BicHARDs,  Chief  Baron : 

This  is  a  proceeding  on  the  part  of  the  Crown,  which  does  not 
come  within  the  general  purview  of  the  statute  of  Anne,  nor 
within  the  particular  sections  of  that  statute.  Chief  Baron 
Parkeb  held  that  opinion,  and  he  has  given  the  true  reason, 
and  I  believe  that  that  is  the  universal  opinion  of  Westminister 
Hall.  If  then  a  special  demurrer  was  not  necessary  in  this  case, 
the  question  will  now  be  whether  the  plea  is  good.  The  de- 
fendant's claim  as  a  creditor  before  the  writ  issued  is  not  now 
before  us. 

She  states  by  her  plea  that  the  value  of  the  plate  was  not 
equal  to  the  expenses  incurred  by  her,  &c.  (stating  that  part  of 
the  plea) :  no  doubt  funeral  expenses  are  to  be  preferred,  even 
to  a  debt  due  to  the  Crown,  but  we  ought  to  know  from  the  plea 
what  those  expenses  were,  and  to  be  able  to  judge  whether  they 
were  reasonable  and  necessary.  This  is  certainly  not  a  plea  of 
plene  administravit^  and  as  it  is  pleaded,  I  do  not  see  how  any 
replication  could  bring  the  precise  subject-matter  at  once  fairly 
[  *628  ]  into  issue.  If  *more  particularity  were  not  observed,  such  a  plea 
might  cover  any  sum  alleged  to  have  been  expended  by  an  ad- 
ministrator, and  therefore  I  think  it  insufficient,  and  that  the 
demurrer  ought  to  be  allowed. 

Graham,  Baron : 

I  do  not  think  that  this  plea  could  be  sustained  on  special 
demurrer ;  and  unless  a  plea  state  a  sufficient  bar,  a  plaintiff  is 
not  called  on  to  reply.  It  should  have  averred,  that  the  ex- 
penditure was  reasonable,  and  such  as  the  law  allows  on  account 
of  the  special  matter  stated  in  the  plea,  which  is,  in  circumstances 
like  the  present,  a  very  small  sum,  and  therefore  the  probability 
on  the  face  of  the  plea  is  against  the  truth  of  it. 

It  was  put  that  this  demurrer  ought  to  have  been  special,  and 
I  confess  I  was  much  struck  with  the  words  of  the  twenty-fourth 
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section  of  the  statute  of  Anne,  but  I  think,  on  full  consideration.  The  king 
that  that  Act  was  only  meant  to  extend  to  the  Grown,  in  cases  wade. 
analogous  with  suits  between  subject  and  subject,  as  in  scire 
fcunas  on  bonds,  &c.  Now  certainly  writs  of  extent  and  dievi 
clausit  extremum  have  always  been  treated  as  executions,  with 
this  difference  only,  that  the  Grown  does  not  immediately  pro- 
ceed to  sell,  and  that  both  are  traversable:  and  accordingly 
such  proceedings  are  not  amongst  those  enumerated  in  the 
1st  sect,  of  the  statute.  I  am  of  opinion,  therefore,  that  the 
general  demurrer  is  proper,  and  that  this  plea  is  incomplete 
and  bad. 

Garrow,  Baron :  [  629  ] 

The  most  important  question  raised  by  this  demurrer  is, 
whether  the  Crown  is  bound  by  the  twenty-fourth  section  of  the 
statute  of  the  4th  of  Anne,  and  on  that  I  think  the  authority 
and  the  reasons  of  Lord  Chief  Baron  Parker  decisive.  This  is 
certainly  not  a  suit  by  the  Crown  for  recovery  of  any  debt  im- 
mediately owing.  It  is  an  execution,  and  the  contest  arising  on 
it  is  between  the  Crown  and  some  third  person,  claiming  in  fact 
against  the  Crown,  who  is  therefore  quasi  plaintiff  in  the  suit. 
There  are  many  other  obvious  distinctions  to  be  collected  from 
the  terms  of  the  Act. 

The  question  then  is,  whether  the  plea  which  has  been  put  on 
the  record  is  good.  The  case  which  has  been  been  cited  from 
Plowden  will  not  do  much  for  it.  In  that  case  the  plea  was 
complete  and  full,  here  it  is  defective  and  argumentative, 
and  therefore  I  think  there  ought  to  be  judgment  for  the 
Crown. 

Per  Curiam  : 

Judgment  for  the  Crown. 
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1816.  WILSON  V.  MILLAR  and  OxHBBat 


December* 


(2  Starkie,  1—5.) 


At  OMtldhaU,  A  captain  of  a  ship  is  not  justified  in  selling  the  cargo  at  a  foreign 

r  2  ]  *   port,  although  it  be  impossTble  to  prosecute  the  original  voyage,  and 

although  a  sale  of  the  goods  is  the  most  beneficial  course  for  the  owner. 

This  was  an  action  on  the  case  brought  by  the  plaintiff,  the 
freighter  of  goods,  against  the  defendants,  the  shipowners  and 
captain,  for  having  improperly  sold  a  cargo  of  goods  entrusted 
to  them.     The  declaration  contained  also  a  count  in  trover. 

The  plaintiff  having  an  establishment  at  Goree  and  Senegal, 
had  shipped  on  board  the  defendants'  ship,  the  Hope,  a  cargo  of 
goods,  consisting  of  crates,  earthenwares,  blues  from  India,  and 
other  commodities,  amounting  to  14,0002.  According  to  the 
terms  of  the  charter-party,  the  ship  was  to  proceed  to  such  ports 
[  ^2  ]  or  places  on  the  coast  of  ^Africa  as  the  freighter  should  direct, 
and  should  there  receive  on  board  such  lading  as  the  freighter 
should  direct,  and  proceed  therewith  to  the  port  of  London. 
Paterson,  the  captain,  had  received  a  bill  of  lading  to  deliver  the 
cargo  at  the  ports  of  Senegal  and  Goree  to  William  Waterland. 
After  the  Hope  had  proceeded  for  some  time  upon  her  voyage, 
she  was  captured  by  an  American  privateer,  which  plundered 
her  of  half  the  cargo.  Seven  or  eight  American  seamen  were 
then  put  on  board,  who  rummaged  the  hold  for  porter,  doing 
considerable  mischief  to  the  cargo,  and  remained  in  possession 
several  weeks.  The  vessel  was  saved  by  means  of  Paterson  the 
master,  who  prevailed  upon  the  Americans  to  allow  the  vessel  to 
be  carried  to  Bermuda,  under  an  engagement  that  they  should 
not  be  considered  as  prisoners  of  war.  Upon  entering  the  port 
of  Bermuda  the  Hope  fell  in  with  a  British  ship  of  war,  the 
Qanyinedey  who  sent  men  on  board  who  took  her  into  the  harbour. 

t  See  as  recent  cases,  Australasian  222 ;  Atlantic  Mutual  Im,  Co,  y.  Huih 
S.  N.  Co.  V.  Moth  (1872)  L.  E.  4  P.  C.      (1880)  16  Ch.  Div.  474.  — R.  C. 
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The  captain  and  crew  of  the  Oanymede  afterwards  claimed  sal-  Wilson 
vage,  and  had  one-sixteenth  decreed  to  them.  Upon  the  arrival  millar. 
of  the  vessel  at  Bermuda,  the  sails  had  been  destroyed,  and  the 
water  let  in ;  the  boats,  which  are  essential  to  an  African  voyage, 
had  been  taken  away,  and  none  could  be  built  in  less  than  three 
months.  The  cargo  consisting  of  perishable  commodities,  and 
the  captain  not  being  able  to  procure  seamen,  he  considered  it  to 
be  impossible  to  prosecute  the  original  voyage:  he  sold  the 
remaining  cargo,  and  transmitted  the  product  to  the  owner. 

Scarlettf  for  the  defendants,  contended,  that  under  these  [  3  l 
circumstances  the  plaintiff  was  not  entitled  to  recover.  He  could 
not  recover  on  the  counts  which  charged  the  defendants  as  com- 
mon carriers ;  because  for  any  damage  arising  from  the  act  of 
God,  or  of  the  King's  enemies,  they  were  not  liable  in  that 
capacity.  When  the  original  intention  of  the  voyage  had  been 
entirely  frustrated,  the  question  was  what  was  to  be  done  ;  and 
the  sale  of  the  goods  was  the  most  beneficial  course  that  could 
have  been  pursued.  Some  of  the  counts  charged,  that  the  de- 
fendants had  not  proceeded  to  the  coast  of  Africa :  the  answer 
was,  that  it  was  impossible  for  them  to  proceed.  There  was  also 
a  count  in  trover  :  but  the  master  could  not  have  been  guilty  of 
a  conversion  of  the  goods  when  he  sold  them  to  the  best  of  his 
judgment ;  and  that  at  all  events  the  plaintiff  could  proceed  on 
the  last  count  only  against  the  captain  alone ;  since  if  he  had 
been  guilty  of  a  conversion  in  disposing  of  the  goods,  this  could 
not  affect  the  owners  of  the  ship,  who  had  not  concurred  with 
him  in  the  tortious  act.  It  had  been  held  by  Sir  W.  Scott,  that 
the  captain  was  the  agent  for  all  parties. 

Lord  Ellenbobouoh  : 

I  think  you  had  no  right  to  determine  the  voyage  and  make  a 
general  sale  of  the  cargo.  Nothing  but  extreme  necessity  will 
warrant  the  master  in  making  a  sale  of  any  part  of  the  cargo ; 
but  here  he  took  upon  himself  to  break  up  the  destination  of  the 
adventure,  and  *to  exercise  a  full  dominion  by  the  sale  of  the  [  *^  ] 
whole  of  the  goods.  I  do  not  say  that  even  extreme  necessity 
would  have  warranted  the  master  in  selling  the  whole.   He  might 
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WIL80K  have  raised  Bomething  by  way  of  hypothecation,  sufficient 
Millar  probably  to  defray  the  expenses  of  salvage ;  but  he  is  absolutely 
a  stranger  to  the  dominion  over  the  ship  and  goods,  and  is  bound 
to  send  back  to  receive  the  further  directions  of  the  owner,  al- 
though the  consequence  may  not  be  so  beneficial  to  the  latter. 
To  allow  the  master  such  an  unlimited  dominion  as  is  contended 
for  would  tend  to  the  destruction  of  all  commercial  adventures. 
How  could  such  a  defence  be  put  upon  the  record  as  a  justifica- 
tion ?  The  owners  certainly  cannot  be  responsible  for  the  un- 
communicated  act  of  the  captain,  which  they  could  neither 
approve  of  nor  repudiate,  for  the  negligence  they  are  equally 
liable,  but  the  conversion  was  his  solitary  act. 

Verdict  for  the  plaintiff. 


In  the  ensuing  Term,  Scarlett  moved  for  a  rule  to  shew 
cause  why  the  verdict  should  not  be  set  aside,  and  a  new  trial 
had.  He  cited  the  case  of  Reid  v.  Darby, ^  and  that  of  Hayman 
[  •s  ]  V.  Molton,t  where  it  had  been  laid  down  to  the  jury,  *that  al- 
though the  captain  had  no  general  authority  to  sell,  yet  he  had 
an  implied  authority  in  extreme  cases  to  act  for  the  best,  and 
even  in  cases  of  extremity  to  sell  the  goods.  That  from  the 
nature  of  the  goods  in  this  case,  they  could  not  have  been  brought 
back,  since  they  were  contraband. 

But  the  Court  were  of  opinion,  that  an  option  ought  to  have 
been  given  to  the  party  in  England  to  choose  another  market 
for  the  sale  of  his  goods : 

And  AsBOTTy  J.  added :  The  proprietor  of  goods  will  seldom 
complain  where  the  master  has  exercised  an  honest  discretion 
on  the  subject.  In  the  West  Indies  there  is  a  set  of  people  whose 
interest  it  is  to  put  an  end  to  commercial  adventures ;  and  in- 
stances have  occurred  of  the  sale  of  vessels  as  wrecks,  where 
they  might  have  been  repaired  at  a  small  expense. 

Rule  refused. 

t  10  B.  B.  246  (10  East,  143).  t  8  B.  B.  837  (5  Esp.  63). 


VOL.  XIX.]  1817.    K.  B.    2  STARKIE,  86.  673 

K.   B.  (AT  NISI    PRIUS)   HILARY   TERM.  isi^. 


HARMER  V.  WRIGHT. 

(2  Storkie,  35—36.) 

The  defendant  cannot,  under  the  plea  of  non  est  factum  to  a  declara- 
tion upon  a  bond,  go  into  evidence  to  shew  that  the  consideration  was 
illegal  at  common  law.  There  is  no  distinction  in  such  case  between 
a  specialty  which  is  avoided  by  a  statute  and  one  which  is  void  at 
common  law. 

This  was  an  action  of  debt  upon  a  bond.    Plea,  non  est  factum. 

The  defendant  had  given  notice  to  the  plaintiff  that  he  intended 
to  rely  in  his  defence  upon  proof,  that  the  consideration  of  the 
bond  was  an  illegal  agreement  to  forego  prosecutions  for  several 
felonies,  and  it  was  contended,  that  it  was  competent  to  the 
defendant  to  go  into  his  defence  mider  the  plea  of  the  general 
issue,  on  the  ground  of  a  distinction  in  this  respect  between 
specialities  avoided  by  the  operation  of  a  statute,  and  those  which 
were  void  at  common  law. 

But  Lord  Ellenbobouoh  said,  that  he  did  not  admit  such  a 

distinction,  and  the 

Plaintiff  had  a  verdict. 


[M] 


JACKSON  V.  TOLLETT.t  i8i7. 

(2  Starkie,  37—39.)  ^'^LI^' 

If,  when  danger  occurs,  the  driver  of  a  stage-coach  does  not  take  the         [  37  ] 
safest  course,  the  coach-owner  is  responsible  for  the  mischief  which 
ensues. 

Tms  was  an  action  against  a  coach-owner  for  the  negUgence 
of  the  coachman,  in  consequence  of  which  the  coach  had  been 
overturned,  and  the  plaintiff,  an  outside  passenger,  had  had 
his  leg  broken. 

As  the  defendant's  coach  was  proceeding  from  Uxbridge  to 

t  This  case  must  not  be  taken  as  fault  is  entitled  to  some  allowance : 

contradicting  or  qualifying  the  rule  see  note  on  Mayhew  v.  Boyce,   18 

that  a  man  placed  in  a  position  of  K.  E.  796.— F.  P. 
imminent  danger  without  his   own 
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JA0K8OK  London,  in  going  up  Notting-hill  slowly,  it  was  met  by  a 
ToLLiTT.  waggon,  which  was  nearly  in  the  middle  of  the  road.  The 
road  at  that  place  was  80  feet  wide.  The  Worcester  coach  at 
that  time  was  descending  the  hill  at  a  quick  rate,  and  the 
[  •'AH  I  coachman  of  the  defendant  apprehending  that  there  *was 
danger  of  the  coaches  coming  in  contact,  deviated  to  the  left, 
and  the  wheel  of  the  coach  was  drawn  upon  a  hillock  of  dirt ; 
had  this  been  soft,  no  accident  would  have  happened,  bat  the 
hillock  being  hard  and  frozen,  did  not  yield  to  the  pressure 
of  the  wheel,  which  was,  in  consequence,  considerably  elevated, 
and  the  coach  was  overturned.  One  of  the  passengers,  appre- 
hending danger  from  the  course  which  the  coachman  pursued, 
called  out  to  him  to  warn  him.  There  was  also  on  the  other 
side  much  evidence  to  shew  that  the  coachman  had,  under 
the  circumstances  adopted  the  most  prudent  course. 

Lord  Ellenbobouoh  : 

Every  person  who  contracts  for  the  conveyance  of  others, 
is  bound  to  use  the  utmost  care  and   skill,   and  if,   through 
any  erroneous  judgment  on  his  part,  any  mischief  is  occasioned, 
he  must  answer  for  the  consequences.     The  coach  was  ascend- 
ing the  hill,  and  no  blame  attaches  on  account  of  immoderate 
speed,  nor  was  thd  coach  overburthened  with  luggage.     It  is 
met  by  a  tilted    waggon,    behind   which  was  the  Worcester 
coach,  and  it  is  said  that  the  coachman  had  to  choose  whether 
he  would   risk  the  sand-bank  or  would  meet  the  Worcester 
coach ;  but  the  question  is,  whether  he  might  not  have  adopted 
a  third  more  safe  and  innocent  course  by  stopping : — ^He  en- 
counters the  hillock,   a  hard  and  solid  mass,  and  which  he 
must  have  known  to  be  such,  for  this  danger  had  presented 
itself  to  a  passenger,  who  called  out  to  warn  him  of  it;  he 
[  *'M*  ]      *knew  it  also  or  might  have  known  it  from  the  state  of  the 
weather,  and  he  therefore  ought  to  have  contemplated   it  as 
a  risk  of  considerable  magnitude.    It  is  true,  that  he  might 
have  incurred  some  danger  in  stopping,  and  the  question  is, 
whether  he  exercised  a  prudent  discretion.    If  he  would  have 
exercised  a  better  discretion  in  stopping  and  the  accident  would 
have  been  thereby  avoided,   he  ought  to  have  adopted  that 
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course.  This  is  the  question  for  your  consideration:  in  order 
to  subject  the  master  to  damages,  it  must  appear  that  there 
has  been  something  to  blame  on  the  part  of  his  servant,  and 
he  is  blameable  if  he  has  not  exercised  the  best  and  soundest 
judgment  upon  the  subject;  if  he  could  have  exercised  a  better 
judgment  than  he  did,  the  owner  is  liable. 

Verdict  for  the  plaintiff. 


BEISTOW  AND  POETEK  v.   TAYLOR. 

(2  Starkie,  60—52.) 

[This  case  is  reported  s.  n.  Porter  v.  Taylor,  in  18  R.  R.  888 
(6  M.  &  S.  156)]. 


Jackson 

V. 
TOLLBTT. 


1817. 


NEW8AM  V.  CARRt 

(2  Starkie,  69—70.) 

In  an  action  for  malicioosly  procuring  the  plaintiff  to  be  arrested  on  a 
charge  of  larceny,  the  defendant  cannot  give  evidence  to  shew  that  the 
plaintiff's  character  was  suspicious,  and  that  his  house  had  been  searched 
on  former  occasions.  Such  evidence  would  be  admissible  in  an  action 
for  slander  for  the  purpose  of  mitigating  damages.    Per  Wood,  J. 

This  was  an  action  on  the  case  for  maliciously  and  without 
probable  cause,  procuring  the  plaintiff  to  be  arrested  on  a 
warrant  upon  a  charge  of  felony. 

The  warrant  itself  had  been  lost,  and  the  plaintiff's  counsel 
were  about  to  give  parol  evidence  of  it. 

Scarlett  for  the  defendant,  objected  that  it  was  necessary 
for  them  previously  to  prove  the  information,  since  that  was  the 
))est  evidence  to  shew  who  caused  the  warrant  to  be  issued. 

HuUock,  Serjt.,  contended  that  it  was  no  more  necessary  to 
prove  the  information  in  this  case,  than  it  would  be  to  prove  the 
judgment  where  the  Jierif actus  had  been  lost. 


t  Cited  in  judgment  of  Cave,  J. 
in  Srott  y.  Sampson  (1882)  8  Q.  B.  D. 
491,  500;  51  L.  J.  a  B.  380,  384,  a 
judgment  where  the  authorities  upon 


the  point  in  reference  to  actions  of 
slander  are  elaborately  reviewed. — 
E.G. 


1817. 

York  Lent 
Atsizet, 

[69] 


[70] 
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NxwsAM         Wood,  B.,  overruled  the  objection  ;  it  did  not  appear  that  any 
Cabr.       information  had  been  taken. 

In  the  coarse  of  the  trial  one  of  the  witnesses  was  asked, 
whether  he  had  not  searched  the  plaintiff's  hoose  upon  a  former 
occasion,  and  whether  he  was  not  a  person  of  suspicious  charac- 
ter.   Upon  objection  taken  to  this  question — 

Scarlett  contended  that  it  was  a  proper  one,  the  character  of 
the  party  was  in  question,  and  in  actions  for  slander,  such 
questions  were  usually  put,  and  it  was  material  to  put  such 
questions  in  an  action  of  this  nature,  since  the  issue  was 
whether  there  was  not  probable  cause  for  the  arrest ;  but — 

Wood,  B.,  overruled  the  objection;  in  actions  for  slander, 
such  evidence  was  admissible,  for  the  purpose  of  mitigating 
the  damages,  and  not  to  bar  the  action,  and  that  in  this  case 
such  evidence  would  afford  no  proof  of  probable  cause  to  justify 
the  defendant. 

Verdict  for  the  plaintiff.    Damages  2(M, 


K.  B.  (AT   NISI    PRIUS)   EASTER    TERM 


1817.  LAWTON   V.  NEWLAND. 

^^y  ^'  (2  Starkie,  72—73.) 

r  72  1  A.  lends  money  to  B.  and  receives  a  girn  as  a  security  for  the  repay- 

ment; A.  may  recover  the  amount  without  first  returning  the  gun. 

Tms  was  an  action  of  assumpsit  for  money  lent,  &c. 

The  plaintiff  relied  upon  an  admission  by  the  defendant,  that 
the  sum  of  161.  had  been  advanced  to  him  by  the  plaintiff. 

In  defence  it  was  contended,  that  the  sum  in  question  had 
been  advanced  by  the  plaintiff,  who  was  a  pawnbroker,  upon  the 
pledging  of  a  gun,  and  that  the  sum  which  had  been  charged  by 
way  of  interest  for  the  loan,  and  which  the  plaintiff  might 
legally  take  as  a  pawnbroker,  exceeded  the  ordinary  rate  of 
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interest ;  and  that  if  the  sum  in  question  was  to  be  considered      Lawton 
as  advanced  by  the  ^plaintiff  in  the  way  of  his  trade,  then  it    newlahd. 
was  contended,  that  he  could  not  recover,  because  it  was  con-       [  •ts  ] 
trary  to  the  nature^of  the  contract  that  a  pawnbroker  should 
maintain  an  action  for  the  money  lent  on  pledge,  at  least  before 
the  time  had  arrived  when  the  law  allowed  him  to  sell  the 
pledge ;  and  that  to  allow  such  an  action  would  operate  to  the 
deception  of  the  borrower ;  and  that  if  it  were  not  to  be  con- 
sidered as  a  transaction  under  the  Pawnbrokers'  Act,  then  the 
plaintiff  could  not  recover,  since  the  transaction  was  usurious ; 
and  that  at  all  events  the  plaintiff  was  not  entitled  to  recover 
without  having  first  delivered  up  or  offered  to  deliver  up  the  gun 
which  he  held  in  pledge. 

It  turned  out  upon  the  evidence,  that  the  plaintiff  and  defen- 
dant had  been  well  acquainted  with  each  other,  and  that  the 
transaction  was  rather  to  be  considered  as  a  simple  loan,  the 
gun  having  been  pledged  as  a  security  for  the  repayment,  than 
as  a  pawning  under  the  Act;  and  no  usury  having  been  proved — 

Lord  Ellenborough  was  of  opinion,  under  these  circum- 
stances, that  the  plaintiff  was  entitled  to  recover,  although  the 
gun  had  not  been  returned  or  tendered ;  the  defendant  might 
enforce  the  return  by  bringing  his  action  of  trover. 

Verdict  far  the  plaintiff. 


1817. 


JOSEPHS  V.  ADKINS. 

(2  Starkie,  76—80.)  

A  complaint  having  been  made  to  a  magistrate  by  A.  the  owner,  that        L  ^^  J 
his  horse  had  been  stolen  by  B. ;  an  officer  although  armed  with  a 
warrant  against  A.  is  not  justified  under  the  stat.  31  Eliz.  c.  12,  s.  4,  in 
taking  the  horse  out  of  the  possession  of  a  bond  fide  purchaser  from  B. 

This  was  an  action  of  trover  for  a  horse.  Upon  the  part  of 
the  plaintiff,  it  appeared  that  having  been  attracted  by  an  ad- 
vertisement in  the  Tivies  newspaper,  of  a  gelding  to  be  sold  for 
the  sum  of  28  guineas,  and  which  was  recommended  for  many 
valuable  qualities,  applied  at  the  stables  to  which  he  was  directed 
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JoBBPHs     by  the  advertisement,  and  ultimately  purchased  the  horse  from 
ADKIN8.     one  Newbank,  who  asserted  that  he  had  a  right  to  dispose  of  the 

[  •77  ]  horse,  for  the  sum  of  18Z.  4«.  The  sale  took  place  *on  the  16th 
of  April,  and  the  horse  was  sent  by  the  purchaser  to  a  farrier's. 
A  few  days  afterwards,  Mrs.  Cutler  laid  an  information  at  the 
Bow  Street  office  against  Newbank,  alleging  that  he  had  stolen 
the  horse,  and  she  also  applied  to  the  magistrate  to  have  the 
horse  returned  to  her  according  to  the  statute.!  Newbank  was 
taken  up  upon  a  regular  warrant  for  felony,  and  Adkins  the 
defendant,  upon  an  oral  direction  by  the  magistrate,  but  without 
any  written  warrant  or  authority,  went  to  the  farrier's,  and  upon 
seeing  the  horse,  said  that  was  the  horse  he  came  for,  and  that 
he  should  take  it  to  his  stables,  and  he  accordingly  took  it 
away. 

The  magistrate  directed  that  the  horse  should  be  returned  to 
Cutler,  but  there  was  no  written  order,  except  one  which  was 
entered  in  the  current  book  in  the  office  at  Bow  Street  on  the  3r<l 
of  June  following.  Newbank  was  committed  for  the  felony,  but 
at  the  ensuing  sessions,  the  grand  jury  threw  out  the  bill,  and 
he  swore  (upon  the  trial)  that  Mrs.  Cutler  had  sold  the  horse  to 

[  *78  J  him  for  ^181.,  and  that  she  was  to  be  repaid  when  he  received 
the  money  from  a  purchaser  on  the  re-sale,  and  that  he  had 
received  from  Josephs  the  plaintiff,  the  sum  of  51.  12$.  and  three 
watches  which  were  estimated  at  12  guineas,  but  that  he  had 
paid  nothing  to  Mrs.  Cutler. 

Scarlett  for  the  defendant,  said  that  he  was  ready  to  go  into 

t  31  Eliz.  c.  12,  8.  4,  by  which  it  trate  in  forty  days  next  ensuing  by 

is  enacted,  that  **if  any  horse,  &c.  two  witnesses,  that  the  property  in 

shall  be  stolen,  and  after  shall  be  such  horse  was  in  the  party  claiming, 

sold  in  open  fair  or  market,  and  the  and  was  stolen  from  him  within  tdx 

sale  shaU  be  used  in  all  points  as  months  next  before  such  claim,  but 

aforesaid,  yet  neyertheless  such  sale  the  party  from  whom  the  same 


in  six  months  after  the  felony  done,  stolen  may,  at  all  times  after,  not- 

shall  not  take  away  the  owner*s  pro-  withstanding  such  sale,  take  again 

perty,  so  as  claim  be  made  in  six  the  said  horse  on  payment,  or  readi> 

months,  where  the  horse  shall  be  ness  to  offer  to  the  '})arty  who  bath 

found,  before  the  mayor  if  in  a  town  possession,  so  much  as  he  shaU  swear 

corporate,  or  else  before  a  justice  of  before  such  magistrate,  he  hath  paid 

the  place  where  found,  and  so  as  for  the  same.'* 
proof  be  made  before  such  magis- 
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proof  to  shew  that  the  horse  had  been  stolen  from  Mrs.  Cutler      Josephs 

by  Newbank,  and  that  since  the  property  by  the  operation  of  the      adkins. 

statute  was  not  altered  by  any  sale,  even  in  market  overt,  within 

six  months  next  after  the  felony,  no  property  having  vested  in 

the  plaintiff  by  virtue  of  the  contract  with  Newbank,  he  of  course 

could  not  recover  in  the  present  action.    But  he  also  contended, 

that  even  if  he  should  fail  in  proving  that  the  horse  had  been 

stolen,  the  defendant  would  be  entitled  to  the  verdict ;  for  the 

defendant  was  an  officer   acting   under   the    authority  of  the 

magistrate,  in    whom  jurisdiction  was  vested   by  the  statute. 

The  magistrate  had  power  under  the  Act  to  examine  into  the 

matter,  and  to  restore  the  property  to  the  owner,  in  case  it  should 

appear  to  him  to  have  been  stolen.     But  that  it  was  incidental 

to  the  exercise  of  this  authority,  that  the  subject-matter  should 

be  brought  before  him,  and  the  defendant  had  done  nothing 

more  than  act  in  obedience  to  the  direction  of  the  magistrate. 

To  hold  him  civilly  responsible  for  so  doing,  would  be  a  great 

hardship,  since  he  would  have  been  liable  to  an  indictment  in 

case  he  had  disobeyed  the  *order.     He  also  contended,  that  at       [  *79  ] 

all  events  the  defendant  had  not  been  guilty  of  a  conversion  of 

the  property  in   acting  under   the  magistrate's   direction,   no 

subsequent  demand  and  refusal  having  been  proved. 

Lord  Ellenbobough  : 

The  words  of  the  statute  are,  if  any  horse  shall  he  stolen ;  and 
again,  if  proof  shall  be  made  before  such  magistrate  in  40  days 
next  ensuing  by  two  witnesses,  that  the  property  in  such  horse 
was  in  the  party  claiming,  and  was  stolen  from  him  within  six 
months,  you  must  therefore  lay  a  ground  for  the  jurisdiction  of 
the  magistrate  in  an  actual  felony.  The  magistrate  has  au- 
thority ifo,  horse  be  stolen,  and  he  cannot  have  full  jurisdiction 
upon  the  mere  making  of  the  complaint,  but  it  rests  upon  the 
supposition  of  a  previous  felony  committed.  The  construction 
of  the  statute  which  has  been  contended  |or,  would  give  a  magis- 
trate an  unlimited  dominion  over  this  species  of  property.  The 
order  which  was  subsequently  made  in  the  current  book,  could 
not  operate  as  a  warrant  to  the  defendant.  If  he  had  been 
armed  with  a  written  authority  or  warrant  to  take  the  property 
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JoespHB  as  well  as  to  apprehend  the  party  charged  with  felony,  he  would 
adk'ikb.  have  been  justified ;  but  he  had  a  warrant  against  the  man  only, 
and  this  did  not  justify  him  in  seizing  the  horse.  He  acted  in- 
discreetly;  he  went  to  the  stable  where  the  horse  was,  and  said, 
that  is  the  horse  I  am  looking  for,  and  claimed  a  right  of  taking 
[  *<^  1  it  away  to  his  own  stable.  He  had  no  ^authority  as  a  police 
officer  to  do  this,  and  he  did  not  invest  himself  with  a  right  to 
go  into  a  person's  stables  to  take  a  horse. 

Scarlett  then  went  into  evidence,  to  shew  that  the  horse  had 
been  stolen  from  Mrs.  Cutler,  whom  he  called  as  a  witness. 

[An  objection  to  her  evidence  taken  on  the  ground  of  interest 
having  been  overruled,] 

Mrs.  Cutler  stated  that  she  had  given  no  authority  to  Newbank 
to  take  the  horse  away,  and  after  other  evidence  on  the  part  of 
the  defendant, 

Lord    Ellbnborouoh   left  it  to   the  jury  to  say,   whether 

Newbank  had  been  authorized   by  Mrs.   Cutler  to  take   the 

horse,  and  whether  he  had  by  a  bond  fide  sale  transferred  the 

property  to  the  plaintiff. 

The  jury  found  for  the  plaintiff. 


181T.  ONSLOW  V.  EAMES.t 

^^'  (2  Starkie,  81-^2.) 

[  81  ]  Eoaring,  proceeding  from  a  disorder  mivlring  the  horBe  less  serviceable 

permanently,  constitutes  unsoundness  in  a  horse. 

Tms  was  an  action  on  the  case  by  the  Honourable  Mr.  Onslow, 
on  the  warranty  of  a  horse. 

The  defendant  who  was  a  dealer  in  horses,  had  sold  to  the 
plaintiff  two  horses  for  the  sum  of  160  guineas,  which  he  had 
warranted  sound  in  every  respect.  Soon  after  the  sale  it  turned 
out  that  one  of  them  was  what  is  technically  called  a  roarer. 

t  Compare  ruling  of  same  Judge  seems  to  have  been  confined  to  the 
in  Ba$$ett  v.  Co/^m,  11  £.  B.  786  statement  that  the  horse  was  a  roarer. 
(2  Camp.  523),  where  the  evidence     — B.  C. 
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A  parcel  deliyered  to  the  driver  of  a  stage-coach  to  be  carried  is  lost ; 
the  master  and  not  the  servant  is  responsible. 

This  was  an  action  on  the  case.  The  declaration  contained 
counts  against  the  defendant  as  a  carrier,  charging  him  with 
negligence  in  the  carriage  of  a  watch  delivered  to  him,  to  be 
carried  from  London  to  Weybridge,  in  consequence  of  which  the 
watch  was  lost.    It  also  contained  a  count  in  trover. 

It  appeared  that  the  defendant  was  the  driver  of  a  coach  from 
London  to  Chertsey,  which  set  out  from  the  "  Bolt-in-Tun/' 


Mr.  Field,  a  veterinary  surgeon  of  experience,  stated  that  roaring      Ohslow 
is  occasioned  by  the  circumstance  of  the  neck  of  the  windpipe      eameb. 
being  too  narrow  for  accelerated  respiration,  and  that  the  dis- 
order is  frequently  produced  by  sore  throat  or  other  topical 
inflammation,  and  that  the  disorder  was  of  such  a  nature  as  to 
incommode  a  horse  very  much  when  pressed  to  his  speed. 

Marryat  suggested  that  it  had  been  held  by  one  of  very 
great  authority,  that  roaring  did  not  constitute  an  unsoundness. 

Lord  Ellenborough  : 

If  a  horse  be  affected  by  any  malady  which  renders  him  less 
serviceable  for  a  permanency,  I  have  no  doubt  that  it  is  an  un- 
soundness ;  I  do  not  go  by  the  noise,  but  by  the  disorder. 

Marryat  then  contended  that  the  horse  was  sound  at  the 
time  of  sale,  but  it  appeared  that  after  *the  plaintiff  had  dis-  C  *^^  1 
covered  the  defect,  he  had  applied  to  the  defendant  to  take  him 
back,  and  that  the  defendant  said  that  he  was  sorry  for  it,  but 
that  he  would  give  him  another,  and  take  back  the  horse 
complained  of. 

Lord  Ellenborough  thought  that  this  concluded  the  defendant. 
Verdict  for  the  plaintiff.     Damages ^  68i. 


WILLIAMS  V.   CRANSTON.  ifiT. 

(2  Starkie,  82-«3.) 


[821 
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Williams  Holborn.  The  plaintiff  had  sent  the  watch  in  question  to  be 
Cbahston.  repaired  in  London,  and  it  was  delivered  in  a  parcel  to  the 
defendant  by  the  direction  of  the  owner,  at  the  "  White  Horse 
t  *9S  ]  Cellar,"  Piccadilly,  with  directions  to  deliver  *it  to  the  plaintiff- 
The  defendant  was  at  the  same  time  informed  what  the  contents 
of  the  parcel  were.  The  watch  had  not  been  received  by  the 
plaintiff.  Upon  application  to  the  defendant  he  said,  that  he 
had  always  delivered  such  parcels  as  had  been  confided  to  him. 
It  appeared  also  that  he  had  conveyed  other  parcels  for  the 
plaintiff,  and  there  was  some  evidence  to  shew  that  he  was  the 
driver  only,  and  not  the  proprietor  of  the  coach.  It  did  not 
appear  that  upon  the  delivery  of  this  or  of  any  former  parcel, 
any  contract  or  stipulation  had  been  made  for  any  reward  to  be 
paid  for  the  conveyance. 

Lord  Ellenborouoh  having  intimated  his  opinion  that  the 
plaintiff  must  elect  on  which  count  he  would  proceed  ;  and  the 
plaintiff  having  elected  to  proceed  against  the  defendant  for  the 
negligent  carriage  of  the  watch, 

Marryat,  for  the  defendant  contended  that  he  was  not 
responsible,  for  if  the  watch  had  been  lost  through  negligence, 
the  master  was  answerable  for  it,  and  not  the  servant. 

Topping^  for  the  plaintiff  contended,  that  in  this  case  no 
action  would  lie  against  the  master,  the  reward  for  carriage  was 
to  be  considered  as  the  perquisite  of  the  servant,  and  he  cited 
the  case  of  Middleton  v.  F(nvUr^\  where  it  was  held  that  the 
[  *84  ]  master  of  a  stage  coach  was  not  liable  to  answer  *for  the  loss  of 
a  trunk  delivered  to  the  driver.  If  the  watch  had  been  delivered 
on  the  account  of  the  master,  it  would  have  been  delivered  at  the 
place  whence  the  coach  set  out,  and  not  to  the  driver  at  a  diffe- 
rent place ;  or  would  have  been  entered  in  the  way-bill. 

That  it  was  to  be  presumed  that  the  defendant  was  to  be 
paid  and  not  the  master,  since  the  former  was  in  the  habit 
of  taking  parcels;  it  was  an  inference  of  law,  that  he  was  to 
be  paid,  and  he  would  be  entitled  to  maintain  an  action  for  the 

carriage. 

t  1  Salk.  282. 
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LoBD  Ellekborough  :  Williams 

I  am  of  opinion  that  the  defendant  was  not  liable  in  the  capa-  Oranbton. 
city  of  a  carrier,  and  no  conversion  has  been  proved  to  make  him 
liable.  I  accede  to  the  proposition  that  if  the  defendant  could 
be  considered  as  having  taken  the  watch  to  be  carried  on  his  own 
account,  for  a  reward  to  be  paid  to  him,  he  would  be  liable, 
although  he  acted  in  fraud  of  his  master.  If  it  could  be  shewn 
that  he  had  been  in  the  habit  of  conveying  parcels,  for  hire,  the 
case  would  certainly  be  altered  ;  but  being  the  mere  servant,  it 
cannot  be  inferred  that  he  took  the  parcel  to  be  carried  for  hire 
and  reward  without  further  proof.  The  only  fact  is,  that  he  was 
the  driver  of  the  coach ;  no  contract  has  been  proved,  there  is 
nothing  to  indicate  that  the  defendant  received  the  parcel  other- 
wise than  in  the  character  of  a  servant.  I  should  have  been  glad 
if  the  case  could  have  been  carried  further.  At  present  the  *loss  [  *S5  ] 
appears  to  have  resulted  from  the  negligence  of  the  master 
through  the  medium  of  his  servant. 

Plaintiff  nonsuited. 


GOWER  V.   POPKIN.  mi. 

(2  Starkie.  85—86.)  

r  85  1 
The  plaintiff  having  paid  to  an  attorney  the  amount  of  his  bill,  cannot         '-       -' 

after  a  reduction  of  the  bill  by  taxation,  recover  the  difference. 

This  was  an  action  of  assumpsit  for  money  had  and  received 
to  the  plaintiffs  use. 

The  defendant,  an  attorney,  had  commenced  proceedings 
against  the  plaintiff,  upon  a  demand  for  business  done  by  the 
former  for  the  latter  as  an  attorney.  The  plaintiff  demanded  the 
bill,  which  amounted  to  the  sum  of  11.  18^.  which  the  plaintiff 
paid,  but  he  afterwards  had  the  bill  taxed,  and  upon  taxation  the 
sum  of  dZ.  Is.  was  deducted  from  it,  which  the  plaintiff  now 
sought  to  recover. 

Lord  Ellenbobough  : 

If  you  once  pay  money  to  a  party,  it  is  your  own  voluntary  act, 
and  it  cannot  afterwards  be  recovered  back  again.    If  an  appli- 
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QowBB       cation  had  been  made  to  the  Court,  the  case  might  perhaps  have 

PopKiN.      "^^^^  dealt  with  differently,  but  this  money  certainly  cannot  be 

recovered  by  an  action.    A  very  hard  case  of  this  kind  occurred 

before  Lord  Kenyon,  where  a  receipt  had  been  lost,  and  the 

[  *86  ]       money  had  been  paid  a  second  time,  *and  it  was  held  that  the 

plaintiff  was  not  entitled  to  recover,  t 

Plaintiff  nonsuited. 


1817.  LIDDLOW  V.   WILMOT. 

(2  Starkie,  86—89.) 
[86] 

In  an  action  against  the  husband  for  lodging  and  necessaries  supplied 

to  hit  wife,  who  lives  separately  from  him  without  any  fault  of  her  own, 
and  who  is  possessed  of  funds  of  her  own,  the  question  is,  whether  she 
has  such  means  as  are  adequate  to  her  support,  according  to  her  hus- 
band's situation  in  life. 

This  was  an  action  against  the  defendant  for  lodging  and  for 
necessaries  supplied  to  his  late  wife. 

It  appeared  that  the  defendant  and  his  wife  had  separated 
thirty  years  before  the  time  of  bringing  the  action ;  that  she  had 
separate  funds  of  her  own,  of  which  she  had  all  along  been  in  the 
receipt,  amounting  after  all  deductions,  to  about  llOZ.  per  annum. 
The  defendant  had  been  for  eleven  years  a  prisoner  in  France, 
and  was  afterwards  a  captain  on  half  pay.  At  the  time  the  lodg- 
ings were  occupied  by  his  wife,  he  lived  in  lodgings  with  another 
woman,  with  whom  he  had  long  co-habited,  and  by  whom  he  had 
a  daughter  who  was  then  of  the  age  of  twenty-five,  who  lived 
with  him,  and  he  paid  202.  per  annum  for  his  lodgings,  and  had 
[  *87  ]  been  heard  to  say  that  he  had  an  estate  in  Worcestershire.  *It 
appeared  that  his  wife  at  her  death  was  in  possession  of  two 
boxes  of  plate,  which  she  desired  might  upon  her  death  be  de- 
livered to  a  gentleman  whom  she  had  appointed  to  be  her  executor. 
These  boxes  had  been  so  delivered,  but  upon  a  demand  made  by 
the  husband,  they  had  been  delivered  up  to  him.    The  question 

t  Marrioi  v.  Hampton^  4  B.  R.  439  precludes  the  debtor  from  afterwards 

(7  T.  B.  269) ;  see  Broum  y,  M^Kin-  disputing  the  amount     See  Ntuh  y. 

ally,  5  B.  R.  739  (1  Esp.  279).    The  Turner,    1    Esp.   217 ;    Solomon   y, 

giving  a  bill  of  exchange  or  pro-  T'timer,  1  Stark.  51 ;  Bilbtey.  Lutnley, 

missory  note  in  payment  of  a  debt,  6  B.  B.  479  (2  East,  469). 
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^as,  whether  under  these    circumstances  the  defendant  was     Ljddlow 
liable.  Wilmot. 

Lord  Ellenbobough  in  summing  up  to  the  jury  observed : 

This  case  presents  circumstances  of  an  unusual  nature.  A 
separation  between  the  defendant  and  his  wife  had  taken  place 
thirty  years  before.  It  does  not  appear  what  the  original  cause 
of  separation  was,  but  a  reason  for  the  continuance  of  the  sepa- 
ration does  appear,  since  the  defendant  formed  another  connec- 
tion, and  had  a  daughter  who  was  living  with  him  of  the  age  of 
twenty-five.  During  the  whole  period  of  separation,  it  does  not 
appear  that  any  application  was  made  to  him  for  any  funds  sub- 
sidiary to  the  support  of  his  wife ;  she  had  all  along  resources  of 
her  own,  which  the  plaintiff  was  acquainted  with,  and  no  resort 
was  had  to  the  husband.  The  first  question  for  consideration  is, 
whether  the  defendant  turned  his  wife  out  of  doors,  or  by  the  in- 
decency of  his  conduct  precluded  her  from  living  with  him,  for 
then  he  was  bound  by  law  to  afford  her  means  of  support  ade- 
quate to  her  situation,  but  if  either  from  her  husband,  or  from 
other  sources,  she  was  possessed  of  such  means,  the  law  gives 
no  remedy  ^against  the  husband.  He  is  liable  only  in  case  of  [  *88  ] 
the  insufficiency  of  her  funds.  The  evidence  as  to  his  situation 
is  left  somewhat  obscure,  he  was  for  eleven  years  a  prisoner  of 
war,  and  is  now  a  captain  in  an  invalid  regiment  on  half  pay, 
something  has  been  said  of  an  estate  which  he  possesses  in 
Worcestershire,  but  the  amount  of  it  does  not  appear.  He  lives 
with  his  family  in  a  lodging,  for  which  he  gives  202.  a  year  only, 
and  therefore  in  point  of  lodgings,  she  seems  to  have  been  better 
provided  than  he  was,  and  her  style  and  mode  of  living  appear  to 
have  been  as  competent  to  her  situation  in  life  as  those  of  her 
husband.  The  only  question  is,  therefore,  whether  she  has  been 
provided  with  resources  adequate  to  her  situation,  if  so,  and  par- 
ticularly if  she  has  derived  that  provision  from  him,  the  action 
cannot  be  maintained.  There  has  been  no  communication  with 
the  husband ;  on  the  contrary,  he  has  been  refused  admittance, 
particularly  at  the  time  when  he  might  be  supposed  to  have  the 
greatest  interest  in  seeing  her.  The  only  credit  given  to  the 
husband,  is  an  implied  one,  which  arises  from  his  situation,  and 
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LiDDLow  the  inadequacy  of  the  funds  of  the  wife.  The  husband  had  never 
wiLMOT.  been  applied  to  before.  It  appears  that  she  was  possessed  of 
boxes  of  plate,  she  might  have  sold  part  of  them  if  she  had  wanted 
them  for  her  support.  Was  she  then  adequately  provided  for  ?  if 
so,  the  circumstance  repels  all  idea  of  implied  credit.  When  the 
wife  lives  separately  from  her  husband  without  any  fault  of  her 
own,  the  law  provides  that  her  husband  shall  be  liable  for  her 
I  *^9  ]  ^adequate  maintenance ;  but  if  she  is  supplied  with  an  adequate 
proportion  of  the  family  means,  he  is  no  longer  responsible. 

Verdict  far  the  defendant  J 


1817.  DUHAMMEL,   Administrator  of  LA  TAILLEUR, 

~  V.  PICKERING. 

(2  Starkie,  90—93.) 

Although  a  bill  drawn  by  a  prisoner  of  war  in  France  in  1795  upon 
a  person  resident  in  England  in  favour  of  an  alien  enemy  could  not 
have  been  originally  enforced,  the  drawer  is  liable,  on  a  subsequent  pro- 
mise in  time  of  peace,  to  pay  principal  and  interest 

This  \?as  an  action  by  the  plaintiff,  as  the  administrator  of 
La  Tailleur,  on  four  bills  of  exchange,  drawn  by  the  defendant 
on  Wishaw,  in  favour  of  La  Tailleur. 

It  appeared  that  the  bills  in  question  had  been  drawn  by  the 

[  '91  ]       defendant  in  the  year  1795,  when  *he  was  a  prisoner  of  war  in 

France.     The  bills  on  being  sent  to  England  and  presented, 

were  refused  acceptance,  the  drawee  having  no  effects  of  the 

defendant's  in  his  hands. 

In  1802,  during  the  interval  of  peace,  the  defendant  being  in 
England,  wrote  a  letter  to  the  agent  of  the  intestate,  in  which 
he  engaged  to  pay  the  principal  and  interest  due  on  the  bills. 

Marryat,  for  the  defendant,  admitted  that  the  letter  would 
have  been  binding  on  the  defendant,  if  there  had  been  no 

t  See  Hodges  v.  Hodges,  ^B,,  B.  8«9  N.  P.  247  ;  Aldis  v.  Chapman,  ib. 

(2  Peake,  79 ;   1  Esp.  441) ;  Raxolym  WaUhman  v.  Wakefield,  10  B.  R.  664 

V.  Vandyke,  3  Esp.  250;   Harris  v.  (1   Camp.   120);  BenUey   v.  Griffin. 

Jforrw,  4  Esp.  41 ;  ilforfo/t  V.  IFif^era,  5  Taunt.  356;    Horwoud  v.  Uegtr, 

Skinn.  348 ;  Ozard  v.  Durn/ord,  Selw*  3  Taunt.  421. 
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illegality  in  the  original  consideration,  but  he  contended  that    Ddhammel 
the  original  consideration  was  wholly  illegal  and  void,  and  that    pickkbikg. 
no  subsequent  promise  could  make  it  good.     The  stat.  84  Geo. 
III.  c.  9,  s.  2,t  enacting  that  "  If  any  person  residing  or  being  in 
Great  Britain,  shall,  after  the  1st  day  of  March,  1794,  knowingly 
and  wilfully  in  any  manner,  pay  or  satisfy  any  bill  of  exchange, 
note,  draught,  obligation,  or  order  for  monBy  in  part  or  in  the 
whole,  which  since  the  Ist  of  January,  1794,  has  been,  or  at  any 
time  during  the  said  war,   shall  be  drawn    or    accepted,  or 
indorsed,  or  in  any  manner  negotiated  in,  or  in  any  manner 
sent  from  any  part  of  the  dominions  of  France,  &c. ;   every 
person  so  offending  shall  forfeit  double  the  value,  and  the  pay- 
ment  shall  not  be  effectual  against  any  person  who  might 
otherwise  have  demanded  the  same.    But  that  the  demands  of 
all  persons  shall  remain  notwithstanding  such  payment,  and 
notwithstanding  such  bill  shall  have  been  delivered  up."   *These       [  *92  ] 
were  bills  within  the  operation  of  this  statute,  the  effect  of  which 
was  to  prevent  the  payment  of  any  such  bills,  and  to  place  the 
parties  in  the  same  situation  as  if  they  had  not  been  paid.    This 
was  the  only  mode  of  punishing  those,  who  contrary  to  the 
enactment  of  the  Legislature,  gave  effect  to  such  transactions. 
That  the  same  Act  provided  the  means  of  making  remittances  to 
France,  under  the  sanction  of  a  licence,  without  subjecting  the 
parties  to  repayment,  and  that  the  statute  having  prohibited 
such  contracts  in  the  time  of  war,  they  could  not  be  carried  into 
effect  in  the  time  of  peace.     And  he  contended  that  this  case 
was  very  distinguishable  from  that  of  Antoine  v.  Marshead.l 
There  the  Court  held  that  if  an  alien  took  a  bill  of  exchange, 
drawn  by  one  detenu  upon  another,  it  might  be  enforced  here 
upon  the  return  of  peace.    But  in  that  case  the  bill  in  question 
had  been  drawn  after  the  Act  had  ceased  to  operate,  that  Act 
being  in  force  during  the  war  only.     And  he  referred  to  the 
words  of  GiBBS,  Gh.  J.,  in  that  case. 

Lord  Ellenbobough  : 

No  doubt  the  bills  in  their  original  concoction  were  void  as 

t  Eepealed  Stat.  Law  Eev.  Act,  J  16  R.  R.  610  (6  Taunt.  237 ;  1 

1871.  Marsh.  558). 
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DuHAinfBL  contracts  to  be  enforced  in  this  country,  bat  they  are  not  so  far 
PicKVBnro.  void  that  they  may  not  constitute  the  basis  of  a  promise  by 
which  the  party  may  bind  himself  upon  the  return  of  peace. 
There  are  moral  considerations  for  such  a  promise,  inde- 
pendently even  of  the  bills  themselves,  as  for  instance,  the  costs 
[  *93  ]  of  *the  returned  bills.  It  is  true  that  these  cannot  be  recognized 
as  bills  of  exchange  by  the  law  of  England,  but  all  doubt  on  the 
subject  is  removed  by  the  defendant's  express  promise  to  pay  the 
bills  with  interest  upon  the  return  of  peace. 

Verdict  for  the  plaintiffs  damages  840Z.,  being  the  amount 
of  principal  and  interest  on  the  former  InUs. 


1817.  STUART  V.   LOVELL. 

^^f^'  (2  Starkie,  93—97.) 

r  99  i  Under  the  plea  of  not  guilty  to  a  dedaxation  for  a  libel,  the  plMn<:jff 

cannot  go  into  evidence  U>  shew  that  the  allegations  in  the  Ubel  are  false. 

Neither  can  he  give  in  evidence  subeequent  declarations  by  the 
defendant,  where  the  intention  of  the  publication  is  not  equivocal. 

The  editor  of  one  public  newspaper  is  not  justified  in  attacks  upon  the 
priyate  character  of  the  writer  of  another  public  newspaper. 

This  was  an  action  brought  by  the  plaintiff,  one  of  the  pro- 
prietors of  the  Courier  newspaper,  against  the  defendant,  who 
was  the  sole  proprietor  of  the  Statesman  newspaper,  for  libels 
contained  in  the  latter  paper. 

Two  passages  were  principally  insisted  on  by  the  plaintiff  as 
libellous. — In  the  first  the  plaintiff  was  described  as  the  prosti- 
tuted Courier,  the  venerable  apostate  of  tyranny  and  oppression, 
whose  full-blown  baseness,  and  infamy  held  him  fast  to  his 
present  connections,  and  prevented  him  from  forming  new  ones. 

The  second  passage  was  as  follows : — 

**  The  Courier  lifts  his  hand  against  every  man,  and  except 

[  •9i  ]       the  caterpillars  of  the  State,  every  *man's  hand  is  lifted  against 

him.    Among  his  other  freaks,  he  has  lately  taken  it  into  his 

head  to  catechise  the  Lord  Mayor  respecting  his  lordship^s 

conduct  to  Spencer  and  Hooper,  the  former  secretary,  and  the 
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latter  treasurer  to  the  Spencean  Society.  Now  we  recollect  that  Stuart 
the  Courier  himself  filled  both  these  offices  to  the  society  called  love^l. 
The  Friends  of  the  People,  in  1798,  and  if  our  memory  fails  not, 
we  rather  think  he  had  the  good  fortune  to  pocket  six  or  seven 
hundred  pounds  of  money  belonging  to  the  fund  of  that  society. 
This  to  be  sure  happened  before  he  betrayed  his  friends,  and 
perhaps  before  even  his  treachery  was  suspected.     Either  of  the 

Lords  E ,  or  G ,  could  throw  much  light  on  this  subject, 

and  it  was  certainly  rumoured  at  the  time,  that  some  steps  of  a 
legal  kind  were  in  agitation  to  compel  the  Courier  to  disgorge 
the  money ;  now,  whatever  may  be  the  other  sins  of  Spencer 
and  Hooper,  we  have  not  heard  that  they  can  be  charged 
with  betraying  their  employers  and  seizing  the  common 
fund." 

In  the  progress  of  the  cause,  Mr.  Tiemey  was  called  as  a 
witness,  and  the  counsel  for  the  plaintiff  were  proceeding  to 
examine  him  for  the  purpose  of  falsifying  the  assertions  in  the 
alleged  libel. 

LoBD  Ellbnborough  : 

I  cannot  allow  him  to  be  called  for  the  purpose  of  falsifying 
the  assertions  complained  of.    There  is  no  plea  of  justification 
on  the  record,  and  therefore  I  can  no  *more  hear  a  falsification       [  •So  j 
on  the  one  side,  than  a  justification  on  the  other. 

Marryat  for  the  plaintiff,  afterwards  tendered  in  evidence 
subsequent  publications  by  the  defendant  in  the  Statesman  news- 
paper ;  these  he  contended  were  admissible,  to  shew,  qtu)  animo 
the  defendant  published  the  paragraphs  in  question ;  they  would 
have  been  admissible  in  that  point  of  view,  in  case  of  an  indict- 
ment, and  were  equally  so  (he  contended)  in  the  case  of  an 
action ;  they  were  not  he  said  in  themselves  substantively 
actionable. 

Lord  Ellbnborough  : 

No  doubt  they  would  be  admissible  in  the  case  of  an  indictment, 
and  BO  they  would  here  shew  the  intention  of  the  party  if  it  were 
at  all  equivocal,  but  if  they  be  not  admitted  for  that  purpose, 

R.R. — ^VOL.  XIX.  Y   Y 
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Stuart      they  certainly  are  not  admissible  for  the  purpose  of  enhancing 
LovELL.     the  damages. 

The  evidence  was  accordingly  rejected. 

Scarlett  for  the  defendant,  in  th0  course  of  his  address  to  the 
jury,  referred  to  the  case  of  Heriot  v.  Stuart,\  where  it  had  been 
held  that  an  action  is  not  maintainable  by  one  editor  of  a  news- 
paper against  another  for  mere  vulgar  abuse,  unless  it  operated 
so  as  to  affect  the  sale  of  the  paper ;  and  he  contended  that  the 
present  publication  was  not  libellous,  since  great  part  of  it  related 
[  *96  ]  merely  to  a  *supposed  change  of  opinions  on  the  part  of  the 
plaintiff,  and  it  ought  not  be  imputed  to  any  man  as  a  crime, 
that  he  had  changed  his  opinions.  The  editor  of  a  newspaper 
might  at  one  period  of  his  life  be  of  opinion  that  one  political 
line  was  right,  and  afterwards  change  that  opinion. 

With  respect  to  the  latter  part  of  the  publication,  he  contended 
that  the  writer  merely  contemplated  such  conduct  on  the  part  of 
the  plaintiff  as  might  subject  him  to  a  civil  action,  and  to  say 
that  a  man  had  withheld  money  until  it  became  necessary  to 
commence  an  action  in  order  to  recover  it,  was  very  different 
from  saying  that  he  had  embezzled  it. 

Lord  Ellenborouoh  informed  the  jury  that  the  publication 
contained  two  passages  which  were  particularly  the  subjects  of 
complaint.  In  the  first,  the  plaintiff  was  described  as  the  pros- 
tituted Courier^  and  his  full-blown  baseness  and  infamy  were 
represented  as  holding  him  fast  to  his  present  connections,  and 
preventing  him  from  forming  new  ones.  It  was  certainly  com- 
petent to  one  public  writer  to  criticise  another,  exerting  his 
talents  in  all  the  latitude  of  free  communication  belonging  to  a 
public  writer,  and  so  it  appeared  to  Lord  Kbnyon  in  the  case  of 
Heriot  v.  Stuart.  That  the  opinions  and  principles  of  a  contro- 
versial writer  were  open  to  criticisiu  and  ridicule  in  the  same 
way  as  those  of  any  other  author ;  but  that  the  privilege  did  not 
extend  to  calumnious  remarks  on  the  private  character  of  the 
[  *97  ]  individual.  In  *that  respect  the  editor  of  a  newspaper  enjoyed 
the  rights  of  protection  in  common  with  every  other  subject. 

t  1  Esp.  437. 
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Since  then  the  defendant  in  this  case  had  stigmatized  the  Stuabt 
plaintiff  as  the  venerable  apostle  of  tyranny  and  oppression,  and  lovell. 
as  a  man  whose  full-blown  baseness  and  infamy  held  him  fast  to 
his  present  connections,  because  they  left  him  without  the  power 
of  forming  new  ones ;  in  all  this,  he  undoubtedly  had  overstepped 
the  limits  which  had  been  drawn,  and  by  which  his  conduct 
ought  to  have  been  regulated. 

But  there  was  another  part  of  the  publication  relied  on,  in 
which  the  alleged  libel  charged  the  plaintiff  with  misconduct  in 
respect  of  a  pecuniary  trust,  when  he  was  acting  in  the  capacity 
of  secretary. 

His  Lordship  afterwards  intimated  his  opinion,  that  this 
charge  against  the  plaintiff  did  not  merely  mean  that  he  had 
received  so  much  money,  on  account  of  which  he  was  liable  to  an 
action,  but  was  rather  to  be  understood  as  a  charge  of  embezzle- 
ment ;  for  it  was  stated,  that  it  was  certainly  rumoured  at  the 
time,  that  some  steps  of  a  legal  kind  were  in  agitation  to  compel 
the  man  of  the  Courier  to  disgorge  the  money.  The  term  **  dis- 
gorge "  was  certainly  an  offensive  one,  and  if  the  jury  were  of 
opinion  that  fraud  was  meant  to  be  imputed  to  the  plaintiff  in 
the  latter  passage,  on  that  ground  also  they  ought  to  find  for  the 
plaintiff. 

Verdict  for  the  plaintiff.      Damages  lOOZ. 


T  Y  2 
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1817.  GALE  AND  Another  v.  LECKIE. 

(2  Starkie,  107—111.) 
[  107  1 

A.  agrees  to  supply  B.  with  a  manusCTipt  work  to  be  printed  by  B., 

the  profits  of  which  are  to  be  equally  divided.  B.  may  Tnaintain  an 
action  at  law  against  A.  for  refusing  to  supply  the  manuscript.  For 
this  is  not  an  action  for  partnership  profits,  but  for  refusing  to  contri- 
bute the  labour  of  the  defendant  towards  the  attainment  of  profits.  It 
would  be  a  good  defence  to  such  an  action  to  shew  Hiat  the  intended 
publication  was  of  an  illegal  nature,  but  this  is  not  to  be  presumed,  the 
work  itself  not  being  produced. 

This  was  an  action  of  special  assumpsit,  to  recover  damages 
against  the  defendant,  for  refusing  to  proceed  in  the  publication 
of  a  literary  work  which  he  had  undertaken. 

The  plaintiffs  were  booksellers  and  publishers,  and  the  de- 
fendant had  entered  into  a  written  contract  with  them,  in  which 
it  was  recited  that  the  defendant  had  then  ready  for  the  press,  a 
work  to  be  entitled,  *'  An  Historical  Inquiry  into  the  Balance  of 
Power  in  Europe ;  "  and  it  was  agreed  that  this  work  should  be 
[«io8]  published  at  the  sole  *expence  of  the  plaintiffs,  and  that  the 
profits  should  be  divided  between  the  author  and  publishers; 
that  the  defendant  should  supply  the  plaintiffs  with  the  manu- 
script, and  that  in  case  the  plaintiffs  should  decline  to  publish  a 
second  edition,  the  defendant  should  be  at  liberty  to  do  so  with- 
out the  plaintiffs'  interference. 

It  appeared  that  the  work  of  printing  went  on  to  the  extent 
of  886  pages,  when  the  defendant  declined  to  supply  any  further 
materials,  signifying  upon  one  occasion,  that  his  incarceration 
would  be  the  consequence  of  his  completing  the  contract,  and  upon 
another,  he  assigned  a  ludicrous  reason  for  refusing  to  proceed, 
saying  that  he  was  apprehensive  of  a  prosecution  by  the  Pope. 

Scarlett  for  the  defendant,  objected  that  the  action  was  not 
maintainable,  since  it  was  brought  by  one  partner  against 
another,  in  order  to  recover  partnership  profits,  t 

LOBD  EliLBNBOROUGH  : 

I  cannot  accede  to  this  objection ;  the  action  is  not  brought 

fit  has  never  been  decided  whether      author  and  publisher  or  not.     See 
the  usual  "half  profits''  agreement      Lindley  on  Partnership,  48.— F.  P. 
creates  a  partnership   between    the 
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against  the  defendant  to  recover  partnership  profits,  but  for  not       gale 
contributing  his  labour  towards  the  attainment  of  profits  to  be      leckib. 
subsequently  divided  between  the  parties.    I  have  known  similar 
actions  brought  in  several  cases,  for  instance,  actions  for  not 
entering  into  partnership  according  to  an  agreement. 

Scarlett  afterwards  addressed  the  jury  on  the  subject  *of  \  *109  ] 
damages,  observing  on  the  difficulty  of  their  calculating  damages 
for  the  supposed  loss  of  contingent  profits,  and  insisting  also  that 
no  damages  could  be  recovered  against  the  defendant  for  re- 
fusing to  publish  that  which  he  deemed  to  be  illegal,  since  the 
plaintiffs  could  not  be  considered  as  entitled  to  any  legal  interest 
in  an  illegal  publication. 

Lord  Ellenborough  (after  stating  to  the  jury  the  nature  of  the 
contract  between  the  parties),  said : 

You  have  been  addressed  by  the  counsel  for  the  defendant  on 
the  subject  of  profits  which  have  been  represented  as  visionary, 
but  is  not  the  person  who  contracted  to  supply  the  materials 
bound  to  proceed  with  the  work  in  order  to  ascertain  whether  he 
can  realize  such  profits  ?  By  his  refusal  he  puts  it  out  of  the 
power  of  the  party  with  whom  he  contracts,  to  derive  any  profits, 
and  the  contract  was  entered  into  on  the  supposition  that  the 
work  would  be  profitable.  The  defendant  wrongfully  withdraws 
himself  from  the  performance  of  his  contract ;  whether  in  con- 
sequence an  injury  has  been  sustained  by  the  plaintiffs,  to  the 
amount  contended  for,  is  for  your  consideration.  He  says,  that 
he  withdrew  himself  that  he  might  not  subject  himself  to  a 
prosecution,  but  without  proof  to  the  contrary,  it  is  to  be  pre- 
sumed that  the  composition  was  innocent,  if  indeed  it  had  been 
of  a  different  nature,  he  might  have  founded  his  defence  upon 
that  ground ;  he  might  have  said,  I  now  feel  convinced  that  this 
work  cannot  be  committed  to  the  press  with  safety,  that  it  is  not 
a  *proper  one  for  me  to  publish,  or  for  you  to  print ;  here  I  will  [  *iio  1 
pause  and  will  proceed  no  further  in  that  which  will  place  both 
of  us  in  peril ;  but  are  you  to  assume  all  this  without  evidence 
when  the  work  itself  might  have  been  submitted  to  you  ? 

On  the  one  hand  you  are  called  upon  to  assume  that  this  work 
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would  have  produced  certain  profit,  on  the  other  you  are  deaired 
to  take  for  granted,  that  dangerous  consequences  would  have 
resulted  from  publication,  and  the  defendant  insists  that  he  was 
not  bound  to  publish  that  which  was  noxious  and  illegal ;  but 
the  work  itself  might  have  been  produced,  and  you  cannot  pre- 
sume all  this,  when  you  might  have  had  positive  evidence  of  the 
fact ;  in  the  absence  of  that  proof,  you  ought  not  to  form  such  a 
presumption,  and  therefore  this  ground  of  defence  fails.  The 
main  question  therefore  for  your  consideration  is  the  amount  of 
the  damages  ;  you  will  no  doubt  indemnify  the  plaintiffs  against 
the  expences  which  they  have  incurred  in  paper  and  in  printing ; 
it  is  a  waste  of  time  to  say,  that  to  this  they  are  entitled  in  the 
strictest  justice.  The  sum  of  90/.  has  been  stated  by  the  wit- 
nesses as  the  amount  of  the  profit  which  would  probably  have 
been  derived  from  the  first  edition,  and  it  is  doubtful  whether  it 
would  have  reached  a  second. 

The  publication  was  to  have  been  at  the  entire  risk  of  the 
plaintiffs,  they  might  have  incurred  a  loss,  but  the  defendant 
could  not. 

After  some  further  comments  by  his  Lordship  upon  the 
evidence,  the  jury  found  a 

Verdict  for  Hie  plaintiff ^  dattiages  156Z.  10«.,  being  6W. 
mare  than  the  amount  of  the  paper  and  printing. 


K.  B.   (AT   NISI   PRIUS)   TRINITY   TERM. 


1817.  DARNELL   v.  WILLIAMS.f 

AtO^dhaU.  (2Starkie,166.) 

[  166  ]  An  acceptor  of  a  bill  of  exchange,  on  an  action  brought  against  him 

by  the  payee,  may  ahew  that  he  accepted  it  for  value  as  to  part,  and  ae 
an  aooommodation  bill  as  to  the  reat. 

This  was  an  action  by  the  payee,  against  the  acceptor  of  a  bill 
of  exchange,  for  192.  6«. 


t  Cited  by  Judge  Chalmbbs,  4th  ed. 
p.  96,  as  an  illustration  of  his  rules 


supplementary  to  s.  30  of  Bills  of 
Exchange  Act,  1882.— B.  C. 
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The  plaintiff  having  proved  a  prima  facie  case,  and  shewn 
that  the  defendant,  after  the  bill  became  due,  paid  lOZ.  upon  it, 
and  took  the  bill  away  with  him ;  it  was  proved  on  the  part  of 
the  defendant,  that  when  the  bill  was  tendered  to  the  defendant 
for  his  acceptance,  he  said  that  he  had  agreed  to  accept  a  bill  to 
the  amount  of  lOZ.  only,  but  that,  upon  the  plaintiff's  urging 
him  to  do  it  as  a  matter  of  accommodation  to  the  plaintiff,  he  had 
accepted  the  bill  in  question.  The  sum  of  ten  pounds  had  been 
paid  into  Court. 


Dark ELL 

V. 

Williams. 


Lord  Ellenbobough  held,  that  although  with  respect  to  third 
persons,  the  amount  of  the  bill  might  be  19Z.  58.  yet,  as  between 
these  parties,  it  was  an  acceptance  to  the  amount  of  10/.  only, 
and 

The  plaintiff  was  nonsuited. 


ISAACS  V.  BRAND  and   Others. 

(2  Starkie,  167—169.) 

A  constable  is  not  justified  in  apprehending  and  imprisoning  a  person, 
on  suspicion  of  having  received  stolen  goods,  on  tho  more  assertion  of 
one  of  the  principal  felons. 

This  was  an  action  of  trespass  and  false  imprisonment. 

It  appeared  in  the  course  of  the  evidence,  that  upon  a 
Saturday  evening,  a  felony  had  been  committed  in  the  house 
of  a  silk  weaver  in  Spital  Fields,  by  cutting  away  and  stealing  a 
quantity  of  silk  from  the  loom.  And  that  upon  the  day  follow- 
ing, three  boys,  Ellison,  Devine,  and  George,  had  been  appre- 
hended, (upon  suspicion  of  their  having  committed  this  felony,) 
by  the  defendant  Brand,  who  was  a  marshalman  of  the  City  of 
London;  and  that  upon  being  taken  up,  one  of  the  boys  con- 
fessed his  guilt ;  and  stated,  that  he  had  taken  the  silk  to  the 
house  of  the  plaintiff  Isaacs,  to  whom  he  had  disposed  of  it. 
Upon  the  same  day.  Brand  went  along  with  George  to  the 
plaintiff's  house,  and  charged  him  with  having  bought  some  silk 
on  the  preceding  evening  from  some  boys  who  had  stolen  it. 
The  plaintiff  denied  it,  but  afterwards  said,  that  he  had  some 


1817. 
June  28. 
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18AAC8  silk,  but  that  he  did  not  buy  it ;  Brand  afterwards  went  again 
Brand.  *<>  the  house  of  the  plaintiff  on  the  same  day  with  assistance, 
and  without  the  authority  of  any  warrant,  took  him  into 
custody,  upon  a  charge  of  receiving  the  silk,  knowing  it  to  have 
been  stolen.  On  the  next  day,  the  plaintiflf  and  the  boys  were 
taken  before  the  Lord  Mayor,  and  it  did  not  appear  that 
any  charge  was  then  made  against  the  plaintiff,  and  he  was 
discharged. 

On  the  part  of  the  defendants,  it  was  contended,  that  they 
were  justified  in  apprehending  the  plaintiff,  and  taking  him 
before  the  Lord  Mayor,  since  a  felony  had  been  committed, 
[*169]  and  a  change  of  felony  *had  been  made  against  the  plaintiff; 
and  it  was  contended,  that  the  constable  as  a  ministerial  and 
not  a  judicial  officer,  was  bound  to  act  upon  the  information, 
and  to  take  the  plaintiff  into  custody.  And  the  case  of  Ledwith 
V.  Catchpole^  Cald.  291,  was  referred  to,  and  the  opinions  of 
Lord  Mansfield,  and  Bulleb,  J.  as  stated  in  that  case,  were 
cited ;  but — 

Lord  Ellbnbobouoh  was  of  opinion,  that  the  declaration  of 
such  an  accomplice  did  not  justify  the  officer  in  taking  the 
plaintiff  into  custody  upon  a  charge  of  receiving  the  stolen  goods 
without  any  warrant,  and  without  any  evidence,  except  the 
assertion  of  the  boy,  to  shew  that  he  had  bought  the  goods  at  an 
inferior  price,  or  with  any  knowledge  of  their  having  been 
stolen.  And  his  Lordship,  afterwards,  left  it  to  the  jury  to 
decide,  whether,  since  no  charge  was  made  against  the  plaintiff 
on  the  following  day,  there  was  any  probable  ground  for  aj  pre- 
bending  the  plaintiff,  and  keeping  him  all  night  in  the  watch- 
house. 

The  jury  found  a  verdict  for  the  plaintiff.     Damages  5L 
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LOED   SUFFIELD  v.  BRUCE.  m?. 

(2  Starkie,  175-177.)  ^^^y  3. 

A.  having  paid  to  B.  the  whole  of  a  demand  claimed  by  B.,  but  pai-t        ^  ^75  ^ 
of  which  IB  due  to  C. ;  B.  afterwards  engaged  to  indemnify  A.  against 
any  daim  by  0.    This  promise  is  supported  by  a  sufficient  considera- 
tion, although  it  was  made  after  the  payment  of  the  money. 

This  was  an  action  on  a  special  assumpsit,  to  indemnify  the 
plaintiff  against  a  demand  by  G.  Scott  given  under  the  following 
circumstances : — 

Lord  Suffield,  as  the  colonel  of  the  East  Norfolk  Militia,  had 
been  accustomed  to  deal  with  Hugh  Evans  Scott  and  Greorge 
Scott,  who  were  partners,  the  one  residing  in  England  and  the 
other  in  Ireland,  for  cloth  for  the  use  of  the  regiment.  Hueh 
Evans  Scott  died,  and  George  Scott  entered  into  partnership 
with  Bruce,  the  present  defendant,  and  Brown,  with  whom  the 
plaintiff  also  dealt.  The  firm  of  Brown,  Bruce,  and  Scott, 
claimed  a  balance  from  the  plaintiff,  of  449Z.  Ids.  Id. ;  which  he 
paid  by  the  hands  of  Weaver,  his  agent,  and  received  from  the 
defendant  a  letter  to  indemnify  him  for  so  doing,. (on  which  the 
present  action  was  founded,)  a  doubt  having  arisen,  whether 
some  part  of  the  debt  was  not  due  to  G.  Scott,  as  the  surviving 
partner  of  his  brother.  The  defendant  in  this  letter,  which  was 
dated  November  11th,  1815,  admitted  the  receipt  of  449/.  Ids.  Id. 
by  the  hands  of  Weaver,  and  added,  "most  certainly,  I  will 
indemnify  your  lordship,  and  hold  you  harmless  from  the 
payment;  but  I  beg  you  *will  not  let  my  engagement  to  that  [  •176] 
effect  transpire."  After  this,  an  action  had  been  brought  by  G. 
Scott,  as  the  surviving  partner  of  his  brother,  against  Lord 
Suffield,  which  was  referred ;  and  upon  the  reference,  it  had 
been  found,  that  902.  was  due  to  the  plaintiff  in  that  action. 

On  the  production  of  the  record  in  the  case  of  Scott  v.  Lord 
Suffield,  it  appeared  that  the  defendant  was  styled  Baron 
Suffield;  but  in  alleging  the  recovery  in  that  action  on  the 
present  record,  he  was  described  as  the  Bight  Honourable  the 
Earl  of  Suffield. 

Caniyn  for  the  defendant  objected,  that  this  was  a  fatal 
variance;  but — 
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Lord  Lord  ELLENfiOROUGH  over-ruled  the  objection,  upon  its  being 

9.  answered  on  the  part  of  the  plainti£f,  that  it  would  be  proved 

Bbuck.      ^Y^^^  ^Yxey  were  the  same  person. 

Comyn  afterwards  objected,- that  the  payment  of  the  money 
to  the  defendant  was  anterior  to  the  undertaking  contained  in 
his  letter ;  and  therefore  that  there  was  no  consideration  for  the 
indemnity,  and  consequently  that  the  promise  was  a  mere  nudum 
pactum:  but — 

Lord  Elllnborouoh  was  of  opinion,  that  the  receipt  of  the 
[  *177  ]      whole  of  the  money  which  was  admitted  *in  the  defendant's 
letter  supplied  a  sufficient  moral  consideration  to  support  the 
promise. 

Verdict  for  tiie  plaintiff. 


[177] 


1817.  HORNBUCKLE  v.  HORNBXIRY. 

(2  Starkio,  177—178.) 

A  husband  who  allovs  his  wife  a  separate  maintenance  promises  to 
pay  the  amoimt  of  a  debt  which  she  contracts  in  a  state  of  separation : 
he  cannot  afterwards  recede  from  his  pronuse,  on  the  ground  that  the 
plaintiff  knew  that  he  allowed  his  wife  a  separate  maintenance,  and  that 
he  made  the  promise  under  a  misapprehension  of  law. 

This  was  an  action  against  the  defendant,  for  goods  sold  and 
delivered  to  his  wife,  from  whom  he  was  separated. 

The  plaintiff  gave  in  evidence  a  letter  written  by  the  de- 
fendant, in  which  he  stated  that  he  had  received  the  plaintifiTs 
bill,  and  that  he  would  discharge  it  as  soon  as  he  could  make 
arrangements  for  so  doing. 

On  the  part  of  the  defendant  it  was  stated,  that  when  the 
separation  took  place  between  the  defendant  and  his  wife,  an 
annuity  was  settled  upon  her  by  him,  on  an  understanding  that 
no  claim  should  be  made  upon  him  for  further  supplies,  and 
that  this  was  known  to  the  plaintiff,  but  that  the  defendant,  on 
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finding  the  bills  sent  to  him,  conceiving  himself  to  be  hable  to       Hobn. 

BUOKLB 
V, 


pay  them,  had  unwarily  written  the  above  letter ;  but — 

HOBNBITBT. 

Lord  Ellbnbobough  was  of  opinion  that  no  effectual  defence       1^  ^^^  ^ 

could  be  made,  since  a  promise  made  under  a  mistake  of  law  was 

not  avoidable,  and  the  fact  of  the  defendant's  having  made  the 

promise  after  seeing  the  bills  was  very  strong  evidence  to  shew 

that  the  maintenance  allowed  to  the  wife  was  not  an  adequate 

one. 

Verdict  for  the  plaintiff. 


OLIVE  V.  EAMES.  isn. 

(2  Starkie,  181—182.)  

A  promiso  made  by  the  book-keeper  of  a  carrier  at  the  office  to  make        *-         -' 
compensation  for  the  loss  of  a  parcel  is  not  binding  upon  the  carrier, 
unless  the  book-keeper  be  shewn  to  be  his  general  agent. 

This  was  an  action  against  the  defendant,  a  carrier,  for  the 
loss  of  a  parcel. 

Soon  after  the  loss  had  happened,  a  friend  of  the  plaintiff's 
went  to  the  office  where  the  parcel  had  been  delivered,  to  make 
enquiry  after  it,  and  saw  there  the  book-keeper  to  whom  the 
parcel  had  been  delivered. 

The  counsel  for  the  plaintiff  was  examining  as  to  a  conver- 
sation which  took  place  upon  that  occasion,  when  the  book, 
keeper  made  an  offer  to  pay  52.  for  the  parcel. 

This  was  objected  to  on  the  part  of  the  defendant. 

Lord  Ellbnborouoh,  Ch.  J. :  [  182  j 

The  book-keeper  is  employed  by  his  principal  merely  as  an 
historian,  and  what  he  says  is  not  evidence  for  the  purpose  of 
binding  his  principal,  unless  you  prove  that  he  is  employed  as  a 
general  agent,  and  that  the  principal  ratifies  the  promises  which 
he  makes. 

The  plaintiff  afterwards  obtained  a  verdict. 
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[188] 


1817.  COOKE  V.   MAXWELL. 

(2  Starkie,  183—187.) 

When  the  directions  which  have  been  given  by  a  defendant  to  his 
agent  cannot  be  read,  on  the  ground  of  public  policy,  the  agent  may  be 
asked  whether  he  did  not  act  under  the  direction  of  the  defendant. 

This  was  an  action  of  trespass  and  false  imprisonment. 

The  plaintiff,  who  was  an  American  subject,  in  the  year  1813, 
being  employed  in  the  African  trade,  purchased  a  factory  on  the 
Rio  Pongus,  in  Africa.  The  defendant  was  the  Governor  of  the 
British  colony.  Sierra  Leone,  and  the  action  was  brought  against 
him  for  having  unlawfully  arrested  the  plaintiff  at  his  factory  on 
the  Bio  Pongus,  which  was  about  ninety  miles  distant  from 
Sierra  Leone,  within  the  district  of  Mungo  Gattie,  and  beyond 
the  limits  of  the  colony,  and  for  having  carried  away  stores 
from  the  factory  to  a  very  large  amount,  and  destroyed  the 
remainder. 

«  »  «  *  * 

[  186  j  Major  Appleton,  who  had  immediately  caused  the  arrest  of 

the  plaintiff,  and  who  had  given  the  immediate  orders  for  the 
destruction  of  the  factory,  having  been  called  as  a  witness  for 
the  plaintiff,  in  order  to  prove  that  he  had  acted  under  the 
ivuthority  and  direction  of  the  defendant,  stated,  that  his  orders 
were  in  writing,  and  demui*red  to  the  production  of  them  on  the 
ground  that  it  would  be  attended  with  inconvenience  to  the 
public  that  such  orders  should  be  divulged.  Upon  this  objec- 
tion being  made,  the  witness  was  asked  generally,  whether  he 
had  done  anything  which  had  not  been  warranted  by  the 
instructions  which  he  had  received  from  the  defendant. 

The  Attorney-Oeneral  contended,  that  the  instructions  them- 
selves could  not  be  read  in  evidence,  for  reasons  of  pnUic  policy ; 
and  referred  to  a  case  in  which  he  said  that  Lord  Ellekborouoh 
had  ruled,  that  a  letter  from  a  Secretary  of  State  to  a  person 
[  'IM  ]  acting  under  his  authority  ♦could  not  be  read  in  evidence.  And 
that  supposing  the  document,  on  principles  of  public  policy,  to 
be  excluded,  no  parol  evidence  could  be  received  of  any  part. 
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since  this  would  be  prejudicial  to  the  party  to  be  affected  by  it,  Cooke 
since  part  would  be  revealed,  and  that  which  tended  to  give  an  maxwell. 
explanation  of  it  in  favour  of  the  party,  might  be  excluded.  The 
written  instructions  to  Major  Appleton  could  not,  in  point  of  law, 
be  produced;  and  if  parol  evidence  were  to  be  admitted,  the 
usual  rule  of  evidence  would  be  reversed  in  the  admission  of 
parol  evidence  to  affect  the  defendant,  whilst  he  was  deprived  of 
the  opportunity  of  explanation. 

Baylet,  J. : 

The  law  will  not  work  injustice,  and  if  the  document  cannot, 
on  principles  of  public  policy,  be  read  in  evidence,  the  effect  will 
be  the  same  as  if  it  was  not  in  existence ;  and  you  may  prove, 
not  the  contents  of  the  instrument,  but  that  what  was  done  was 
done  by  the  order  of  the  defendant. 

Major  Appleton  afterwards  stated  that  he  acted  under  the 
direction  of  the  defendant ;  and  that  he  had  left  orders  for  the 
destruction  of  the  factory ;  and  that  the  stores  which  were  not 
taken  away  should  be  burnt. 

The  plaintiff  afterwards  called  a  witness  to  prove  that  he  had 
previously  apprized  the  defendant  that  *the  steps  which  he  was      [  *187  ] 
taking  against  the  plaintiff  were  illegal ;  but 

Baylet,  J.,  was  of  opinion,  that  in  an  action  of  trespass,  this 
could  make  no  difference  as  to  the  damages,  since  the  question 
was  not  whether  the  defendant  had  acted  advisedly,  but  whether 
he  had  acted  illegally. 

Verdict  for  the  plaintiff  subject  to  a  reference  as  to 
the  amount  of  the  damages. 
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1817.  DOE,   ON  THE   Demise  of  BLAND   v.   SMITH. 

ri991  (2Starkie,lf9-200.) 

^        ^  A  lessor  ia  ejectment,  who  claims  title  as  a  purchaser  from  the  sheriff 

who  sells  by  yirtue  of  a  fieri  facias^  at  the  suit  of  such  lessor,  must 

prore  the  judgment  as  well  as  the  writ. 

This  was  an  action  of  ejectment  brought  to  recover  certain 
premises  in  the  possession  of  the  defendant.  Smith. 

The  lessor  of  the  plaintiff  relied  upon  proof  that  the  house  in 
question  had  been  purchased  by  him  from  the  sheriff,  who  sold 
them  under  a  writ  ol  fieri  facias  issued  against  the  defendant,  at 
the  suit  of  Bland,  the  lessor  of  the  plaintiff ;  the  writ  was 
produced,  and  the  sale  proved. 

On  the  part  of  the  defendant  it  was  contended,  that  the 
plaintiff  must  prove  the  judgment  as  well  as  the  writ. 

On  the  part  of  the  plaintiff  it  was  answered,  that  a  purchaser 
from  the  sheriff  had  nothing  to  do  with  the  judgment;  the  lessor 
of  the  plaintiff  did  not  claim  as  a  judgment  creditor,  but  as  any 
other  purchaser  under  a  public  sale  by  the  sheriff,  who  could 
not  be  at  all  affected  by  any  vice  in  the  judgment  itself;  for  if 
the  judgment  were  to  be  set  aside,  the  sale  by  the  sheriff  would 
still  remain  unimpeached. 

For  the  defendant  it  was  replied,  that  the  lessor  of  the 
[  *200  ]      plaintiff  was  privy  to  his  own  judgment,  *and  therefore  that  any 
rule  in  favour  of  a  stranger  did  not  apply  to  their  case. 

Wood,  Baron,  inclined  to  the  opinion  that  the  evidence  of  the 
writ  to  the  sheriff  and  the  sale  by  him  were  sufficient  without 
proof  of  the  judgment,  but  reserved  the  point. 

The  Court  of  King's  Bench  were  of  opinion  that  the  judgment 
ought  to  have  been  proved,  and  directed  a 

Nonsuit  to  be  entered. 
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ANDERSON   v.   SANDERSON.  i8i7. 

(2  Starkie,  204—205.) 

Where  the  wife  of  the  defendant  alone  transacts  the  business  at 
home,  and  purchases  all  the  articles  used  in  their  trade,  her  admission 
as  to  the  state  of  the  accounts  between  the  plaintiff,  who  has  supplied 
goods  to  her  to  be  used  in  the  trade,  and  her  husband,  is  evidence 
against  the  latter. 

This  was  an  action  for  goods  sold  and  delivered.  The  defen- 
dant had  pleaded  the  general  issue,  and  the  Statute  of 
Limitations. 

The  only  question  was,  whether  the  action  had  been  barred  by 
the  Statute  of  Limitations.  In  order  to  take  the  case  out  of  the 
statute,  it  was  proposed  to  give  in  evidence,  admissions  made  by 
the  wife  of  the  defendant.  It  was  proved  that  the  defendant 
himself  was  usually  occupied  in  travelling  about  the  country,  for 
the  purpose  of  vending  his  cakes  and  confectionery,  and  that  his 
wife  conducted  the  business  at  home,  and  had  acted  as  her 
husband's  agent  in  buying  and  selling  articles  in  the  way  of 
their  business  ;  that  she  usually  purchased  the  flour  which  they 
used  ;  the  present  demand  was  for  flour  to  be  used  in  the  course 
of  their  trade ;  under  these  circumstances,  it  was  contended  on 
the  part  of  the  plaintiff,  that  the  husband  had  constituted  his 
wife  his  agent  for  the  management  of  his  business,  and  that  her 
admission  was  sufficient  to  take  the  case  out  of  the  Statute  of 
Limitations. 

This  evidence  was  objected  to  on  the  part  of  the  defendant ; 
but— 

RicHABDS,  Lord  Chief  Baron,  was  of  opinion  that  the  evi- 
dence, under  the  circumstances,  was  admissible.  The  wife  was 
the  only  person  accustomed  to  purchase  such  goods,  and  she 
was  therefore  the  agent  *of  the  husband  to  transact  such  busi-  [  «205  ] 
ness,  and  he  was  consequently  bound  by  her  admission  as  to 
the  state  of  the  accounts. 

Verdict  for  the  plaintiff . 
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K.  B.  (AT  NISI  PRIUS)  MICHAELMAS  TERM. 


1817.  SMITH    V.    BELLAMY.t 

^^•^-  (2  Starkie.  223-225.) 

A  t  GuUdhall  Ju  ^n  action  by  a  second  indorsee,  against  the  drawer  of  a  bill  of 

[  228  ]  exchange,  payable  to  his  own  order,  proof  that  the  bill  purported  to 

have  been  accepted,  when  it  was  indorsed  to  the  plaintiff,  does  not 
supersede  the  necessity  of  proving  an  actual  acceptance. 

The  plaintiff  in  such  case  must  either  allege  and  prove  an  actual 
acceptance,  or  charge  the  drawer  with  having  drawn  the  bill  upon  a 
non-existing  person. 

Thib  was  an  action  by  the  plaintiff,  as  the  indorsee  of  a  bill  of 
exchange,  against  the  defendant,  as  the  drawer  and  indorser. 

The  bill  was  drawn  upon  one  Stevenson,  payable  in  London, 
and  purported  to  have  been  accepted  by  Stevenson,  payable  at 
Spooner  and  Atwood's;  it  had  been  indorsed  by  the  defendant  to 
Harrison,  and  by  Harrison  to  the  plaintiff. 

The  declaration  contained  four  counts,  the  first  two  counts 
alleged  an  acceptance  by  Stevenson.  The  third  count  alleged 
an  acceptance  by  Stevenson  in  London,  and  a  presentment  there, 
and  that  after  due  search  and  inquiry  there,  Stevenson  could  not 
be  found.  The  fourth  count  alleged,  that  when  the  bill  was 
delivered  to  the  plaintiff,  it  had  a  writing  upon  it,  purporting  to 
be  the  acceptance  of  Stevenson,  and  that  he  could  not  be  found, 
of  which  the  defendant  had  notice,  &c. 
[  224  ]  It  appeared  that  on  the  8th  of  September,  when  the  bill  be- 

came due,  it  was  presented  at  Spooner  and  Atwood^s  in  London, 
and  dishonoured.  On  the  9th,  notice  of  the  dishonour  was  sent 
to  the  plaintiff's  bankers  at  Pontefract,  who  received  it  on  the 
11th,  and  that  the  latter  gave  notice  to  the  plaintiff,  who  resided 
at  Nottingley,  a  few  miles  from  Pontefract,  on  the  12th ;  and 
that  notice  was  sent  on  the  same  day  by  the  plaintiff  to  Steven- 
son, who  lived  at  Hull,  and  also  to  Bellamy  and  Harrison.  It 
appeared  that  when  the  bill  was  indorsed  by  Harrison,  the 

t  atedby  JudgeCHALMEMasau-      s.  5  (2),  s.  46  (2)  (J),  and  s,  60  (2) 
ihority  for  the  proposition  contained      (r )  (2).— -B.  C. 
in  the  Bills  of  Exchange  Act,  1882, 
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acceptance,  purporting  to  be  that  of  Stevenson's,  was  upon  the       smith 
hill.  Bbllaxy. 

It  was  objected  on  the  part  of  the  defendant,  that  it  was 
necessary  to  shew,  either  that  Stevenson  had  accepted  the  bill, 
or  that  the  bill  bore  the  acceptance  purporting  to  be  his,  when  it 
came  out  of  the  hands  of  the  defendant ;  and  also,  that  a  pre- 
sentment in  London  was  not  sufficient. 

Denman  for  the  plaintiff  contended,  that  there  was  evidence 
to  go  to  the  jury,  upon  which  they  might  presume,  that  the  bill 
came  out  of  Bellamy's  hands  with  Stevenson's  acceptance  upon 
it ;  and  that  a  presentment  in  London  was  sufficient,  since  the 
bill  was  made  payable  in  London  by  the  drawer.  At  all  events, 
the  evidence  supported  the  fourth  count ;  and  the  defect,  if  there 
was  one,  was  upon  the  record. 

Lord  Ellenborough  : 

You  must  declare  either  on  the  acceptance  as  a  genuine  one, 
in  which  *case  you  must  prove  a  presentment  to  that  person  for  [  *226  ] 
payment,  or  you  may  charge  the  defendant  with  having  drawn 
the  bill  on  a  non-existing  person,  whereby  the  drawer  himself  is 
liable,  or  having  given  the  acceptor  a  name,  it  may  be  alleged, 
that  due  search  has  been  made  after  him,  and  that  no  such 
person  can  be  found  ;  but  there  is  no  third  mode  of  proceeding. 
In  order  to  render  the  act  of  Stevenson  available,  it  must  first 
appear  that  he  was  the  acceptor  of  the  bill. 

Plaintiff  nonsuited. 
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[»5] 


1817.         EGBERTS  AND  Others  v.  JACKSON  and  Others. 

(2  Starkie,  225—227.) 

On  eridenoe  of  luage  for  a  broker  procnriag  a  charter-party  out  and 
home  to  America  for  a  groas  sum,  to  charge  5  per  cent,  on  that  sum ; 
Held,  that  a  broker  who  procures  a  charter-party  for  a  Teesel  to  Rio 
Janeiro  out  and  home  for  a  gross  sum,  is  entitled  on  a  quantum  meruit 
to  5  per  cent,  on  the  gross  sum,  although  the  payment  of  part  be  con- 
tingent on  the  arrival  of  the  vessel  home,  and  the  evidence  of  usage 
was  silent  as  to  the  effect  of  the  contingency. 

This  was  an  action  of  indebitatm  asmmprit,  for  work  and 
labour,  &c. 

The  plaintifb  were  ship-brokers,  and  the  action  was  brought 
against  the  defendants,  as  the  owners  of  the  ship  Quebec,  for 
procuring  a  charter-party  for  the  ship,  and  for  the  expenses  of 
the  charter-party.  The  plaintiffs  claiming  five  per  cent,  upon 
the  whole  voyage  out  and  home,  and  the  defendants  contending 
that  the  plaintiffs  were  entitled  to  no  more  than  five  per  cent,  on 
the  outward  voyage,  and  two  and  a  half  per  cent,  on  the  home- 
ward voyage. 

The  plaintiffia,  at  the  instance  of  the  defendants,  had  procured 
[  *2:^<>  ]  the  ship  to  be  chartered  to  Mr.  *Bonelli,  from  London  to  Bio 
Janeiro  and  back.  By  the  terms  of  the  charter-party,  the 
plaintiffs  were  to  be  paid  as  follows :  by  a  bill  on  Bonelli  for 
6O01.9  drawn  at  the  end  of  ten  weeks  from  the  clearance  of  the 
vessel  outwards ;  by  a  bill  for  800Z.  more,  after  the  vessel  had 
completed  her  delivery  upon  the  outward  voyage;  and  the 
remainder  by  bills,  depending  on  the  event  of  the  vessel's  return. 
On  the  whole,  the  freight  amounted  to  the  sum  of  1,600/. 
Evidence  was  adduced  to  shew,  that  where  ships  are  chartered 
to  Mogadore,  to  the  Mediterranean,  to  Quebec,  America,  the 
usual  practice  was,  for  the  broker  to  charge  five  per  cent,  on  the 
gross  sum  paid.  There  was  no  evidence  as  to  the  usual  charge 
for  a  vessel  chartered  to  Bio  Janeiro.  It  was  stated  that  the 
duty  of  the  broker,  in  respect  of  the  homeward  cargo,  was  to 
report  the  ship  inward,  and  to  collect  the  freight ;  and  that  he 
was  considered  to  be  entitled,  whether  the  ship  was  lost  or  not. 

Lord  Ellbnborouoh  in  summing  up  to  the  jury  said  : 
The  only  question  is,  whether  the  plaintiffs  are  entitled  to  five 
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per  cent,  on  the  gross  sum  of  IfiOOl.  for  the  whole  of  the  voyage,     Robkrts 
or  to  two  and  a  half  only  upon  the  homeward  voyage.    The     jaokson. 
allowance  and  custom  of  trade  is  the  only  medium,  in  the 
absence  of  a  special  contract,  to  ascertain  what  is  due.    It  is  to 
be  lamented,  that  in  such  cases,  no  special  contract  is  made, 
which  would  obviate  all  diflSculty  upon  the  subject.    The  ques- 
tion is,  what  the  plaintiffs  deserve  for  their  trouble,  and  they 
deserve  what  is  usually  allowed  in  the  trade.      *It  has  been      [^227] 
stated  in  evidence,  that  when  a  gross  sum  is  to  be  paid  for  the 
whole  voyage,  five  per  cent,  on  that  sum  is  usually  paid.    My 
difficulty  is,  whether  the  rule  applies  to  this  case,  since  part  was 
payable  after  the  arrival  of  the  vessel  homeward,  and  therefore, 
the  case  involves  the  contingency  of  the  arrival  of  the  vessel. 

The  jury  found  a  verdict  for  the  plaintiff,  givifig 
five  per  cent,  on  the  gross  sum. 


SAVAGE  V.  ALDREN.  1817. 

(2  Starkie,  232—233.) 


A  promissory  note  is  made  more  than  six  years  ago,  and  deposited 
with  a  banker,  to  be  delivered  to  the  payee,  on  his  producing  a  certain 
other  note  cancelled.  The  canse  of  action  to  the  payee  on  the  first  note, 
accrues  on  receiving  it  from  the  banker,  and  is  not  barred  either  by  the 
lapse  of  six  years  from  the  date,  or  by  the  bankruptcy  and  certificate  of 
the  maker,  which  intervene  between  the  date  of  the  note  and  the  time 
of  its  delivery  to  the  payee. 

This  was  an  action  on  a  promissory  note,  dated  December  7th, 
1817,  made  by  the  defendant,  payable  to  the  plaintiff  for  the 
sum  of  lOOZ.    Pleas,  bankruptcy  and  the  Statute  of  Limitations. 

It  appeared  that  the  plaintiff  joined  with  three  others  in 
giving  a  joint  and  several  promissory  note  to  one  Mills,  the 
treasurer  of  a  building  society,  as  surety  for  one  North,  who  had 
become  entitled  by  lot,  according  to  the  practice  of  the  society, 
to  receive  an  advance  of  1002.  of  the  money  belonging  to  the 
society  for  building.  The  note  in  question  had  been  given 
by  the  defendant,  in  order  to  indemnify  the  plaintiff  against 
the  security  given  for  North,  and  was  enclosed  in  a  letter, 

z  z  2 


[  232  ] 
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sataok      written  by  the  defendant  to  Brookes,  a  banker,  to  the  following 

Aldrsv.      effect : — 

''Inclosed,  you  have  a  promissory  note  from  L.  Aldren  to 
George  Savage,  which  is  intended  as  a  security  against  a 
promissory  note  for  the  same  sum  given  by  North,  and  three 
sureties  to  the  secretary  of  the  building  society.  The  enclosed 
note  is  not  to  be  delivered  to  Savage  till  he  is  obliged  to  pay  the 
amount,  or  he  shews  his  note  to  you  cancelled." 

It  appeared  that  Savage  had,  by  paying  small  sums  at  a  time, 
paid  the  amount  of  his  note  to  the  building  society,  and  that  the 

[  'zss  ]      banker,  on  his  producing  *the  note  cancelled,  had  given  up  the 
defendant's  note  to  him  in  September  last. 

It  was  contended  on  the  part  of  the  defendant,  first,  that 
the  bankruptcy  and  certificate  of  the  defendant  in  the  year  1808, 
were  a  bar  to  the  present  action ;  but  that  2ndly,  if  the  bank- 
ruptcy was  not  a  bar  generally,  it  was  a  bar  to  all  that  had  been 
paid  by  Savage  before  the  bankruptcy ;  and  also  that  the  Statute 
of  Limitations  was  a  bar  to  the  action,  or,  at  least,  to  so  much 
of  the  amount  as  had  been  paid  by  Savage  previous  to  the  last 
six  years. 

It  appeared,  upon  inquiry,  that  all  the  payments  had  been 
made  by  the  plaintiff  since  the  bankruptcy. 

Lord  Ellenborouoh  was  of  opinion  that  the  promissory  note 
and  letter  were  to  be  considered  together  as  one  instrument,  and 
that  the  cause  of  action  did  not  accrue  until  the  time  when  the 
banker  gave  up  the  note,  and  consequently,  that  no  part  of  the 
demand  was  barred,  either  by  the  certificate  or  the  Statute  of 
Limitations. 

Verdict  for  the  plaintiff.    Damages  lOSL 


VOL.  XIX.]      1817.    K.  B.    2  STARKIE,  284—235.  709 


CLAEKE,  Executor  op  MTISGRAVE,   v.   FIGES.  wit. 

(2  Starkie,  234—236.)  ^*- 

A  debtor  executes  a  warrant  of  attorney  to  liis  creditor  to  confess        [  284  ] 
judgment  for  the  balance  of  account  as  then  stated  between  them.    The 
warrant  of  attorney  is  not  a  specialty,  so  as  to  take  the  case  out  of  the 
Statute  of  Limitations. 

This  was  an  action  for  money  lent  by  the  plaintiff's  testator, 
and  upon  an  accoont  stated.  Plea,  the  general  issue,  and  that 
the  cause  of  action  did  not  accrue  within  six  years. 

It  appeared  that  Musgrave  and  the  defendant  had  had  con- 
siderable dealings  together,  and  that  in  1810,  the  defendant  had 
executed  a  warrant  of  attorney  to  Musgrave,  to  confess  judgment 
for  the  sum  of  2002.,  the  balance  of  account  which  was  then  due, 
and  for  the  recovery  of  which  this  action  was  brought. 

The  warrant  of  attorney  contained  a  defeasance  on  the  pay- 
ment of  the  2002.,  with  interest,  on  or  before  the  81st  of 
November,  1811.  Musgrave  died  in  1816 ;  and  it  was  admitted, 
on  the  part  of  the  plaintiff,  that  he  could  not  prove  any  acknow- 
ledgment of  the  debt  by  the  defendant  within  six  years ;  but  it 
was  contended,  that  this  case  was  not  within  the  statute  21 
Jac.  I.  c.  16,  s.  8,  since  after  the  warrant  of  attorney  had  been 
given,  the  action  was  not  grounded  on  a  contract  without 
specialty,  since,  although  the  warrant  of  attorney  was  not 
put  in  force,  it  was  an  acknowledgment  of  the  debt  by 
specialty. 

Marryatf  for  the  defendant,  contended,  that  the  circum- 
stance of  the  defendant's  having  executed  this  instrument,  did 
not  take  the  case  out  of  the  statute.  The  authority  was  merely 
personal  to  Musgrave,  *and  could  only  have  been  enforced  by  [  *235  ] 
him  in  a  personal  manner.  The  authority  died  with  him,  and 
could  not  be  enforced  by  his  representatives.  The  instrument 
was  not  an  acknowledgment  of  the  debt  under  seal  which  could 
be  declared  upon.  The  plaintiff  had  declared  upon  an  account 
stated,  and  had  merely  used  the  warrant  of  attorney  as  an 
acknowledgment  by  the  defendant,  and  not  as  the  document 
upon  which  the  action  was  founded. 
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Clarke      Abbott,  J. : 

r. 

FIOE8.  I  am  of  opinion  that  the  action  is  brought  on  a  contract 

without  specialty.    The  warrant  of  attorney  could  not  have  been 

declared  upon.    I  think  that  it  is  not  an  instrument  of  specialty 

within  the  statute. 

Plaintiff'  nonwited. 


1S17.  STONE  V.  WHITING.t 

^^'  (2  Starkie,  235—237.) 

[  286  ]  SemhU.    An  agreement  between  a  landlord  and  a  tenant  from  year  to 

year,  that  another  tenant  shall  be  subetitated  in  his  place,  who  is 
accordingly  subetitated,  determinee  the  tenancy  of  the  first  tenant. 

This  was  an  action  of  assumpsit,  to  recover  rent  for  the  use 
and  occupation  of  a  house  for  one  half-year  ending  at  Michael- 
mas, 1817. 

The  defence  was,  that  on  the  20th  of  March,  the  defendant, 
who  was  then  the  tenant  of  the  premises,  had  let  them  to  a 
[  *236  ]  person  of  the  name  of  Lockwood,  *from  the  ensuing  Lady-day, 
and  that  they  afterwards  went  to  Stone  to  inform  him  of  what 
had  been  done,  when  he  agreed  to  take  Lockwood  for  his  tenant 
from  that  time,  and  to  discharge  Whiting  from  further  liability 
as  tenant. 

Reader,  for  the  plaintiff,  contended  that  the  parol  discharge 
was  insufficient  to  determine  the  tenancy  of  the  defendant,  and 
he  cited  the  case  of  MoUett  v.  Brayne,  I  where  it  had  been  held 
that  a  mere  parol  discharge  of  the  tenant  by  the  landlord  was 
insufficient  to  dissolve  the  tenancy,  since  the  Statute  of  Frauds 
(29  Car.  II.  c.  8,  s.  8)  provides,  that  no  lease  or  term  of  years,  or 
any  uncertain  interest  of  or  in  any  messuages,  lands,  tenements, 
or  hereditaments  shall  be  surrendered,  unless  by  deed  or  note  in 
writing,  or  by  act  and  operation  of  law  ;  and  in  that  case.  Lord 
Ellenbobouoh  had  held,  that  the  tenancy  was  not  determined 
merely  by  the  landlord  giving  to  the  tenant  a  parol  licence  to 
quit,  and  by  his  quitting  accordingly. 

t  NickeUi  V.  AthersUme  (1847)  10         t  H  R.  B.  676  (2  Camp.  103). 
a  B.  944,  9j0. 
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HOLBOYD,  J. :  stomb 

The  statute  says  that  the  surrender  shall  be  m  writing  or  by  wmxiNa 
operation  of  law.  In  this  case  there  was  an  agreement  that  one 
should  be  substituted  for  the  other  as  tenant,  and  I  am  inclined 
to  think  that  this  constituted  a  surrender  in  law.  This  substitu- 
tion appears  to  me  to  distinguish  the  case  from  that  which  has 
been  cited,  but  I  will  save  the  point,  if  it  be  necessary. 

The  plaintiff  afterwards  went  into  evidence,  in  order  to  con-       [  237  ] 
tradict  the  case  of  the  defendant,  and  there  being  conflicting 
evidence,  his  Lordship  left  it  to  the  jury  to  say  whether  the 
plaintiff  had  assented  to  the  substitution  contended  for  by  the 
defendant. 


PARKINS  V.  HAWKSHAW.  iwt. 

(2  Starkie,  239—240.) 

[239] 
On  non  eat  factum  pleaded  to  a  bond,  it  is  not  sufficient  to  prove  the 
execution  by  a  person  who  executed  in  the  name  of  the  defendant  with- 
out proof  of  identity.  The  agent  of  the  defendant's  attorney  cannot  be 
examined  as  to  oommunications  with  the  defendant  on  the  subject  of 
the  action  in  order  to  prove  his  identity.  Declarations  made  by  the 
attorney  of  a  party  in  oonTersation  are  not  eyidenoe  against  his  dient. 

This  was  an  action  on  a  bond,  conditioned  for  the  payment  of 
coals  to  be  delivered  by  the  plaintiff  to  one  Bencher.  Plea,  non 
estfactum. 

The  subscribing  witness  t  to  the  bond  stated,  that  he  saw  it 
executed  by  a  person  who  was  introduced  as  Hawkshaw,  and  he 
gave  some  description  of  his  person ;  but  he  could  not  identify 
him  with  the  defendant  in  the  present  action. 

HoLROTD,  J.  deemed  evidence  as  to  identity  to  be  requisite, 
and  he  cited  BuUer'sNisi  Prius,  171. 

A  witness  was  then  called,  who  stated,  that  he  acted  as  agent 
to  the  attorney  for  the  defendant,  and  it  was  proposed  to  examine 
him  as  to  communications  *which  he  had  had  with  the  defendant,       I  ^240  ] 
in  order  to  shew  his  identity ;  but 

t  At  this  period  it  was  necessary  to  call  the  subscribing  witness. — ^B.  C. 
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pABsnre        HoLBOTD,  J.  was  of  opinion,  that  inaemach  as  he  was  acting 
HAWX8HAW.  ^POQ  those  occasions  as  the  agent  of  the  defendant's  attorney, 
those  communications  could  not  be  enquired  into. 

The  attorney  for  the  plaintiff  was  afterwards  called,  and  asked 
as  to  some  admission  made  by  Mr.  Beeve,  who  was  the  agent  of 
the  defendant's  attorney,  and  it  was  contended,  that  an  admis- 
sion by  the  defendant's  attorney,  that  he  had  signed  the  deed 
would  be  evidence  as  to  his  identity  as  much  as  if  it  had  been 
admitted  by  the  defendant's  attorney  for  the  purpose  of  the 
trial;  but — 

HoLBOTD,  J.  was  decidedly  of  opinion,  that  matter  of  conver- 
sation with  an  attorney  could  not  be  received  in  evidence  against 

his  client. 

Plaintiff  nonsuited. 


1617. 


BEX  V.  WEGENER.t 

(2  Starlde,  245-^246.) 


[  246  j  An  indictment  for  a  libel  reflecting  upon  the  proeecutor  in  his  pro- 

fession as  a  solicitor,  which  has  been  sent  to  the  prosecutor  only, 
ought  to  be  alleged  to  have  been  sent  with  intent  to  provoke  and  excite 
the  prosecutor  to  a  breach  of  the  peace,  and  should  not  be  alleged  with 
intent  to  injure  the  prosecutor  in  his  profession. 

This  was  an  indictment  against  the  defendant,  for  writing, 
sending,  and  publishing  a  libel  on  Mr.  C,  a  solicitor  of  emi- 
nence. 

The  first  count  alleged,  that  the  libel  was  sent  to  Mr.  C.  The 
second  count  alleged  a  publication  generally,  but  both  counta 
alleged  that  the  libel  was  written  of  and  concerning  the  said  W. 
C,  with  intent  to  injure,  prejudice,  and  aggrieve  him  in  his  pro- 
fession of  solicitor. 

Abbott,  J.  when  the  case  was  about  to  be  opened  by  the 
counsel  for  the  prosecution,  intimated  that  the  indictment  drawn 

t  Although  this  ruling  applies  only  jurisdiction.    There  have  been  other 

to   criminal  proceedings,  it   seems  rulings  to  the  contrary,  see  Blake 

convenient  to  retain  the  case,  as  being  Odgers  on  label,  2nd  ed.  594. — ^B.  C. 
on  the  borderland  of  a  matter  of  civil 
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in  this  form  could  not  be  supported ;  the  intention  on  the  part  Rex 
of  the  defendant  in  sending  the  letter  to  the  prosecutor,  should  wegenbb. 
have  been  alleged,  as  an  intention  to  provoke  the  prosecutor,  and 
to  excite  him  to  break  the  peace ;  and  that  where  a  letter  con- 
taining the  libel  is  sent  to  the  wife,  it  ought  to  be  alleged  as  sent 
with  intent  to  disturb  the  domestic  harmony  of  the  parties.  It 
could  not  here  be  contended,  that  the  sending  this  letter  to  the 
prosecutor  could  have  the  effect  of  disparaging  him  as  a  profes- 
sional man  in  the  eyes  of  the  world,  who  knew  nothing  of  the 
publication. 

Topping,  for  the  prosecution,  submitted,  that  as  the 
objection  appeared  on  the  record,  the  trial  should  proceed; 
but— 

Abbott,  J.  said,  that  the  objection  would  not  appear  upon  the      [  246  ] 

record,  since  the  second  count  alleged  a  publication  generally, 

and  that  if  the  prosecutor  proceeded  on  the  first  count,  he  must 

leave  it  to  the  jury  to  say,  whether  the  defendant  intended  to 

injure  the  reputation  of  the  prosecutor  with  the  world  at  large, 

who  knew  nothing  of  the  libel,  the  publication  being  confined  to 

the  prosecutor. 

The  defendant  was  acquitted. 


EEX  V.   METCALF.  isn. 

(2  Starkie,  249—251.) 

r  249  ] 
A  patent  for  the  inyention  of  a  brush  differing  from  a  common  one  in 

no  other  respect  than  in  the  circnmstanoe  that  the  hairs  or  bristles  are 
purposely  made  of  imeqnal  lengths,  is  improperly  entitled  as  a  patent 
for  the  manufacture  of  **  tapering  brushes." 

This  was  a  scire  facias  brought  to  repeal  a  patent  obtained  by 
the  defendant  for  the  manufacture  *of  hair  brushes,  which  were      [  *260  ] 
described  to  be  tapering  brushes. 

It  appeared  from  the  specification,  that  the  mode  of  manu- 
facturing the  patent  brushes  differed  from  the  common  mode, 
chiefly  in  this  respect,  that  the  specification  directed,  that  the 
hairs  or  bristles  were  to  be  taken  of  the  length  of  an  inch  and  a 
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Rbz  quarter,  and  before  their  insertion  in  the  holes  in  the  stock  of 
Mbtoalf.  ^^6  brush,  were  to  be  mixed  up  together ;  so  that  when  they 
were  collected  and  drawn  through  the  holes,  and  secured  by  a 
brass  wire,  the  bristles  would  be  of  unequal  lengths,  whereas, 
according  to  the  usual  mode,  the  bristles  were  to  be  inserted  in 
the  stock,  so  as  to  be  as  nearly  of  the  same  length  as  possible, 
and  were  afterwards  cut  down,  so  as  to  be  of  the  same  length. 

Lord  Ellenbobough  : 

Tapering  means,  gradually  converging  to  a  point.  According 
to  the  specification,  the  bristles  would  be  of  unequal  length,  but 
there  would  be  no  tapering  to  a  point,  which  the  description 
assumes. 

Scarlett  for  the  defendant  stated,  that  by  compressing  the 
bristles  in  each  tuft  of  hairs,  the  effect  would  be,  to  make  them 
converge  to  a  point ;  and  he  suggested,  that  the  brushes  were 
known  by  this  description  in  the  trade. 

LoBD  Ellenbobough  : 

If  the  word  tapering  be  used  in  its  general  sense,  the  descrip- 
[  ^251  ]  tion  is  ♦defective ;  there  is  no  converging  to  a  point.  If  the 
term  has  had  a  different  meaning  annexed  to  it  by  the  usage  of 
trade,  it  may  be  received  in  its  perverted  sense.  At  present, 
however,  I  cannot  hold  out  any  prospect  that  the  difficulty 
arising  from  the  grammatical  consideration  can  be  removed. 

After  some  further  evidence  had  been  gone  into  which  did  not 
remove  the  difficulty,  Lord  Ellenbobough  advised  the  jury  to 
find,  that  it  was  not  a  tapering,  but  only  an  unequal  brush. 

Verdict  for  the  Crown. 

In  the  ensuing  Term  a  motion  was  made  by  the  defendant  foi 
a  new  trial,  but  the  Goubt  refused  a  rule  niat,  upon  the  ground 
of  the  objection  made  at  the  trial. 
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MXJNN  V.  BAKEB  and  Another.  isi?. 

(2  Starkie,  255 ;  S.  C.  Holt,  N.  P.  646.  n.) 
[A  NOTE  of  this  case  will  be  found  in  17  R.  R.  p.  686.] 


SPAIN  V.  ARNOTT.  isir. 

(2  Starkie,  256—258.)  

If  a  servant  hired  for  a  year  refuse  to  obey  his  master's  orders,  the        '-        '' 
master  is  justified  in  dismissing  him  before  the  end  of  the  year,  and  the 
servant  cannot  recover  any  wages. 

This  was  an  action  brought  by  the  plaintiff  to  recover  wages 
for  his  service  from  Michaelmas  to  July. 

The  plaintiff  was  a  yearly  servant  to  the  defendant,  who  was  a 
farmer.  The  plaintiff  usually  breakfasted  at  five  o'clock  in  the 
morning,  and  dined  at  two.  One  day  the  master  ordered  the 
servant  to  go  with  the  horses  to  the  Marsh,  which  was  a  mile  off, 
before  dinner,  dinner  being  then  ready.  The  plaintiff  said, 
that  he  had  done  his  due,  and  would  not  go  till  he  had  had  his 
dinner ;  the  defendant  told  him  to  go  about  his  business,  and  the 
plaintiff  *went  accordingly,  without  offering  any  submission,  or  [  *267  ] 
to  obey  his  master's  orders. 

On  the  part  of  the  defendant,  it  was  contended,  that  the 
action  was  not  maintainable,  since  the  contract  was  a  year's 
service  in  husbandry,  which  had  not  been  performed. 

Scarlett,  for  the  plaintiff,  contended,  that  if  the  master  had 
had  any  reason  to  complain  of  the  conduct  of  the  servant,  he 
ought  to  have  complained  to  a  magistrate  for  relief.  That  the 
master  could  not  by  turning  the  servant  away  before  the  comple- 
tion of  the  year  dissolve  the  contract  and  bereave  him  of  his 
wages ;  it  would  be  exceedingly  hard  if  he  could,  for  then,  he 
might  put  an  end  to  the  contract  on  the  very  last  day. 

Lord  Ellenborough  : 

If  the  contract  be  for  a  year's  service,  the  year  must  be  com- 
pleted, before  the  servant  is  entitled  to  be  paid. 
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Spaik  If  the  plaintiff  persisted  in  refusing  to  obey  his  master's  orders, 

ark'ott.  1  think  he  was  warranted  in  turning  him  away.  He  might  have 
obtained  relief  by  applying  to  a  magistrate ;  but  he  was  not 
bound  to  pursue  that  course,  the  relation  between  master  and 
servant,  and  the  laws  by  which  that  relation  is  regulated,  existed 
long  before  the  statute.  There  is  no  contract  between  the  parties, 
except  that  which  the  law  makes  for  them,  and  it  may  be  hard 
upon  the  servant,  but  it  would  be  exceedingly  inconvenient  if  the 

[  *258  I  servant  were  to  be  permitted  *to  set  himself  up  to  control  his 
master  in  his  domestic  regulations,  such  as  the  time  of  dinner. 
After  a  refusal  on  the  part  of  the  servant  to  perform  his  work, 
the  master  is  not  bound  to  keep  him  on  as  a  burthensome  and 
useless  servant  to  the  end  of  the  year.  In  the  present  instance 
it  might  be  very  inconvenient  for  the  master  to  change  the  hour 
of  dinner ;  the  question  really  comes  to  this,  whether  the  master 
or  the  servant  is  to  have  the  superior  authority. 

A  juror  was  afterwards  withdrawn  by  consent. 


1817.  BECKWITH  V.  WOOD  and  Another. 

(2  Starkie,  263—269.) 

[This  case  is  reported  from  the  report  in  the  King's  Bench, 
1  B.  &  Aid.  487.    See  p.  860,  ante.— R.  C] 
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[269] 


KEA  V.  WOOD  AND  Another.  isit. 

(2  Sterkie,  26d— 272.) 

A  bouse,  part  of  wliich  is  occupied  by  the  plaintiff  as  a  shop  and  tbe 
.  remainder  of  wbicb  is  occupied  by  lodgers,  no  part  of  his  family  sleeping 
therein,  is  a  dwelling-bouse,  within  tbe  protection  of  the  stat.  1  Geo.  I. 
St.  2,  c.  0. 

Tms  was  a  similar  action  f  brought  by  the  plaintiff,  who  was 
a  gunsmith  in  the  Minories.  The  declaration  alleged  a  beginning 
to  demolish  the  dwelling-house  of  the  plaintiff. 

It  appeared  that  the  father  of  the  plaintiff  had  a  lease  of  the 
house,  which  would  expire  in  the  year  1820,  and  that  the  plaintiff 
was  entitled  to  the  residue  of  the  term  under  the  will  of  his 
father.  The  plaintiff  occupied  the  shop  and  the  back  parlour, 
but  no  part  of  his  family  slept  there,  the  remainder  of  the  house 
was  occupied  by  lodgers. 

Knowlys  for  the  defendants  objected  that  this  was  not  a 
dwelling-house  within  the  words  of  the  ♦statute  1  Geo.  I.  st.  2,  [  •270  ] 
c.  5,  viz.  Any  church  or  chapel  or  any  building  for  religious 
worship  certified  or  registered  according  to  the  statute  made  in 
the  first  year  of  the  reign  of  the  late  King  William  and  Queen 
Mary,  &c.  &c.  Any  dwelling-house,  barn,  stable  or  other  out- 
house. This  was  either  no  dwelling-house  at  all,  or  the  dwell- 
ing-house of  some  other  person,  and  therefore  improperly  laid 
in  the  declaration  to  be  the  dwelling-house  of  the  plaintiff. 
This  had  been  frequently  held  in  cases  similar  to  this  upon 
indictments  for  burglary.  If  the  part  occupied  by  the  plaintiff 
was  to  be  considered  as  entirely  distinct  from  that  occupied  by 
the  lodgers,  it  was  the  dwelling-house  of  no  one ;  if  it  was  not 
distinct  from  the  part  occupied  by  a  lodger,  then  it  was  to  be 
<5onsidered  as  the  dwelling-house  of  that  lodger.  If  the  plaintiff, 
or  any  of  his  family  or  servants,  had  slept  in  the  part  occupied 
by  the  plaintiff,  it  would  have  been  his  dwelling-house,  but  this 
was  not  the  case.  If  the  premises  could  not  be  considered  to  be 
the  dwelling-house  of  the  plaintiff  for  one  purpose,  they  could 
not  for  any  other.  He  also  contended  that  there  was  not 
t  See  Beckwith  v.  Wood,  p.  360,  an<e.— R.  C. 
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rba        sufficient  evidence  of  an  intention  on  the  part  of  the  mob  to 
Wmd.       demoUsh. 

Qurney  for  the  plaintiff  contended  that  the  term  '^dwelling- 
house  *'  used  in  the  statute  was  merely  meant  to  ascertain  the 
description  of  building  which  was  intended  to  be  protected  by 
the  Legislature. 

[  271  ]  Lord  Ellenborough  upon  the  first  objection  intimated  that 

he  should  allow  the  plaintiff  to  recover  if  the  jury  thought  he 

was  entitled  to  a  remedy  in  other  respects,  but  that  he  would 

save  the  point  for  the  plaintiff.    And  he  left  it  to  the  jury  to 

say  whether  in  fact  there  was  a  beginning  to  demolish,  observing, 

that  in  the  other  case,t  which  had  been  tried  by  them,  it  appeared 

that  there  was  a  declared  purpose  of  pulling  down  the  house. 

In  the  present  case  there  was  nothing  from  which  the  intention 

could  be  inferred,  except  the  act  itself.    But  there  had  been  a 

wanton  demolition  not  reconcilable  with  the  mere  intention  to 

procure  possession  of  the  guns,  and  therefore  it  was  for  the  jury 

to  consider  whether  the  mob  came  with  intent  to  steal  the  arms, 

or  to  use  them  in  the  execution  of  an  intention  to  demolish  the 

house. 

The  jnrjf  found  far  the  plaintiff. 


In  the  ensuing  Term  Knowlys,  C.  S.,  moved  for  a  new  trial, 
upon  the  objection  which  he  had  urged  at  the  trial,  but  the  Court 
held  that  the  term  dwelling-house  was  used  in  the  statute  as  a 
word  of  general  description  of  the  kind  of  property  intended  to 
be  protected,  and  refused  the  rule.  A  rule  nim  was  granted, 
upon  the  question  whether  the  plaintiffs  were  entitled  to  recover 
[  *272  ]  the  amount  *of  the  guns  which  were  taken  out  of  the  shop 
during  the  attempt  to  demolish. 

t  Beckunih  y.  Wffod,  p.  360  ante. 
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BURN  AND  Another,  Assignees  of  BONE,  v.  BROWN       isn. 

A                    .                                                         Jan,  16. 
AND    ANOTHER.t  

(2  Starkie,  272—273.)  [  272  ] 

A  factor  for  the  owner  of  a  ship  at  an  English  port  requests  the  master 
to  deliver  the  certificate  of  registry  to  him,  in  order  that  he  may  pay 
the  tonnage  duties  at  the  Oustom-honse.  He  cannot,  having  thus 
obtained  possession  of  the  certificate,  retain  it  as  a  security  for  the 
general  balance  due  to  him  as  factor,  in  respect  of  the  ship. 

This  was  an  action  brought  by  the  plaintiffs  as  the  assignees 
of  Bone,  a  bankrupt,  against  the  defendants,  for  withholding 
the  certificate  of  the  registry  of  the  ship  George  and  Mary,  of 
which  Bone  was  part  owner. 

The  defendants  had  been  the  factors  for  Bone  at  Shields  for 
several  years ;  whilst  the  George  and  Mary  was  at  Shields,  the 
master  of  the  ship  placed  the  certificate  of  the  ship's  register  in 
the  hands  of  the  defendants,  at  their  request,  in  order  that  the 
latter  might  pay  the  duties  at  the  Custom-house,  which  they 
accordingly  paid,  but  they  afterwards  detained  the  certificate, 
insisting  that  they  were  entitled  to  a  lien  upon  it  for  the  whole 
of  the  balance  due  from  Bone  to  them,  amounting  to  upwards 
of  9002.  The  master  of  the  ship  was  not  informed  when  he 
delivered  the  certificate  to  them  at  their  request,  that  they  had 
any  intention  to  detain  it  till  the  whole  of  their  demand  was 
paid,  and  said  that  if  he  had  known  that  he  would  have  paid 
the  duties  himself. 

It  was  contended  on  the  part  of  the  defendants,  first,  that  they 
had  a  right  to  detain  the  certificate  *as  a  security  for  the  whole  [  ^273  ] 
of  the  balance  due,  since  it  came  into  their  hands  in  the  usual 
course  of  business  without  fraud.  It  was  the  business  of  the 
factor  to  pay  the  tonnage  duties  at  the  Custom-house,  and  this 
could  not  be  done  without  the  production  of  the  certificate  of 
registry.  Secondly,  that  they  had  at  all  events  a  right  to  detain 
it  in  respect  of  the  tonnage  duties  then  paid. 

Bayley,  J. : 

The  defendants  were  not  entitled  to  withhold  the  certificate  of 
t  See  now  Merchant  Shipping  Act,  1894,  s.  15.— F.  P. 
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BuBN  registry,  for  two  reasons.  Ist.  Because  they  had  no  right  to  the 
Bbowk.  possession  of  it  for  the  purpose  of  a  lien  in  the  first  instance  ; 
and  2ndly,  because  they  claimed  to  retain  it  for  too  large  a  sum. 
The  captain  was  told  that  it  was  wanted,  in  order  that  the  de- 
fendants might  proceed  to  pay  the  duties  at  the  Custom-house, 
and  not  with  a  view  to  a  lien,  and  therefore  they  cannot  insist 
upon  detaining  it  for  that  purpose.  If  he  had  been  told  that  the 
defendant's  object  in  obtaining  it,  was  to  produce  it  at  the 
Custom-house,  and  to  hold  it  for  a  debt  due  from  the  owner,  he 
would  not  have  parted  with  it,  he  would  have  gone  to  the 
Custom-bouse,  and  would  have  paid  the  duties  himself.  I  will 
save  the  point  for  you ;  but  I  entertain  no  doubt  upon  it. 

Verdict  for  the  plaintiff. 


[274] 


1817.  Assignees  op  MEYER  v.  SEFTON  and  Othebs. 

(2  Starkie,  274—277.) 


Upon  the  question  whether  A.»  after  executing  a  conveyanoe  of 
property  to  tnistees  for  the  benefit  of  his  wife,  had  the  disposition  of  the 
property,  evidence  of  his  making  an  assignment  of  it,  is  not  admissible 
against  the  trustees,  unless  they  were  privy  to  it,  or  unless  the  property 
was  delivered,  and  the  assignment  acted  upon. 

Where  the  question  is  as  to  the  solvency  of  a  party  at  a  particular 
time,  the  general  result  as  collected  from  sufficient  sources  may  be  given 
in  evidence.  And  semble,  the  accounts  rendered  by  a  bankrupt  of  his 
affairs  to  the  commissioners  are  competent  sources. 

This  was  an  issue  to  try  whether  Meyer,  who  had  been 
declared  a  bankrupt,  had  duly  executed  a  certain  deed  of  settle- 
ment, under  which  the  defendants  claimed  certain  property,  as 
the  assignees  of  Mrs.  Meyer ;  and  also  whether  Meyer  had  the 
disposition  of  the  property  afterwards. 

It  was  proposed  on  the  part  of  the  plaintiffs  to  shew,  that 
after  the  date  of  the  deed,  Meyer  had  proposed  to  execute  an 
assignment  of  their  property. 

Topping  for  the  defendants  objected,  that  this  was  not 
evidence,  since  it  amounted  to  nothing  more  than  what  had  been 
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said  by  Meyer  after  the  execution  of  the  deed  in  questioni  as  to       ^ieybb 
executing  some  other  deed.  sefton. 

Scarlett  contended,  that  it  was  evidence,  as^  shewing  the 
unbounded  dominion  which  Meyer  exercised  over  the  property. 

HoLROYDy  J. : 

Any  act  of  dominion  which  Meyer  exercised  over  the  property, 
would  be  evidence,  although  the  trustees  were  not  privy  to  it ; 
but  an  assignment  made  behind  the  backs  of  the  ^trustees,  and      [  *276  ] 
without  the  knowledge  of  Mrs.  Meyer,  is  not  evidence,  unless  it 
be  acted  upon  and  possession  be  delivered. 

«  «  «  ♦  ♦ 

HoiiBOYD,  J.,  was  of  opinion  that  the  evidence  was  admissible ;  L^^^  ] 
such  evidence  had  been  admitted  in  a  case  before  Lord  Eenyon, 
after  it  had  been  objected  to,  where  the  question  was  as  to  the 
solvency  of  a  party  at  a  particular  time.  From  the  very  nature 
of  the  case,  such  an  inquiry  could  not  be  made  in  Court,  and 
therefore  evidence  on  such  a  point  must  be  given  by  some  one 
who  had  had  the  means  of  inquiry,  and  who  could  state  the 
result.  With  respect  to  the  source  from  which  the  knowledge  of 
the  witness  was  drawn,  in  the  present  instance,  a  commission  of 
bankrupt  had  issued,  and  the  documents  from  which  the  result 
was  obtained  had  been  rendered  by  the  bankrupt.  He  had  been 
obliged  to  render  up  his  accounts,  with  a  view  to  the  state  of  his 
affairs,  under  the  severest  penalties ;  and  therefore  the  result 
was  admissible. 

It  appeared  afterwards,  that  the  witness  had  no  means  of 
estimating  the  value  of  some  of  the  items  essential  to  the  calcu- 
lation ;  and  the  evidence  was  withdrawn. 

The  jury  afterwards  found  for  the  plaintiffs  on  bqth 
issues. 
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t»79] 


1817.  DAVIS  V.  WILLAN  and  Othees. 

(2  Starkie,  27»— 280.) 

A  earner,  in  order  to  avail  hixoBelf  of  a  notice  limiting  his  reepon- 
sibility,  must  bring  notice  of  his  intention  home  to  the  mind  of  the 
party. 

A  notice  stuck  up  in  the  office  is  insufficient  where  the  party  cannot 
read. 

Thib  was  an  action  against  the  defendants  as  the  proprietors 
of  a  mail  coach,  for  the  negligent  carriage  of  money,  bills/  and 
notes,  from  Stamford  to  London,  in  consequence  of  which  they 
were  lost. 

The  defendants  relied  upon  two  gronnds  of  defence ;  first,  that 
the  parcel  which  had  been  delivered  to  the  defendants  to  be 
carried,  did  not,  in  fact,  contain  the  valuables  alleged  to  have 
been  lost ;  and,  secondly,  that  sufficient  notice  had  been  given 
[  *ieo  ]  *by  the  defendants  of  their  intention  to  limit  their  responsibility 
as  carriers. 

Abbott,  J.,  after  having  explained  to  the  jury  the  necessity  of 
a  special  contract  to  be  proved  on  the  part  of  the  defendants,  in 
order  to  relieve  themselves  from  their  responsibility  at  common 
law,  observed,  in  order  to  avail  themselves  of  such  a  limitation, 
it  is  essential  that  they  should  bring  the  knowledge  of  it  plainly 
and  clearly  to  the  mind  of  the  party  who  deals  with  them,  that 
they  intend  so  to  limit  their  liability.  In  order  to  do  this,  it  has 
been  the  most  usual  course  to  put  up  a  notice  in  the  office ;  but 
it  may  happen  that  the  party  cannot  read,  and  if  it  so  happen,  it 
is  the  misfortune  of  the  carrier,  or  his  fault,  that  he  does  not 
communicate  his  intention  by  some  other  means;  the  book- 
keeper may  inform  him.  In  this  case,  notice  was  stuck  up  in 
the  office,  but  it  seems  that  it  gave  no  information  to  the  party, 
since  he  was  not  able  to  read ;  and  I  think  that  notice  has  not 
been  sufficiently  brought  home  to  the  knowledge  of  the  party,  t 

The  defendanU  had  a  verdict. 

*  See  Kerr  y.  mUan,  18  B.  B.  337      cases  there  cited  in  the  footnote.— 
(•)  ^r.  &  S.  1 60 ;  2  Starkie,  53).  and  the      P.  P. 
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GIBBON  AND  Others  v.   SCOTT.f  isi^, 

(2  Storkie,  286.) 


The  payee  of  a  bill  of  ezcliange  accepted  as  a  security  for  A.,  engages 
to  renew  it  for  three  months  more,  if  A.  be  not  returned  before  the  bill 
become  due.  If  the  acceptor  after  the  expiration  of  that  time  make  no 
application  for  a  renewal  of  the  bill,  the  payee  may  bring  his  action 
before  the  expiration  of  three  months  more. 

This  was  an  action  on  a  bill  of  exchange  for  1,0002.,  drawn  by 
the  plaintiffs  upon,  and  accepted  by  the  defendant,  payable  five 
months  after  date,  for  value  received  on  account  of  the  ship 
Dawson's  freight. 

The  bill  had  been  given  by  the  defendant  as  a  security  for  the 
freight  of  the  ship  Dawson^  which  had  been  chartered  by 
Sindrey. 

The  defendant  relied  upon  an  engagement  by  the  plaintiffs  to 
renew  the  bill  for  three  months  if  Sindrey  were  not  returned 
when  the  bill  became  due ;  but  it  appeared  that  no  application 
had  been  made  to  the  plaintiffs  to  renew  the  bill ; — and 

Lord  Ellenbobouoh  held,  that  the  plaintiffs  were  entitled  to  a 
verdict. 


[286] 


[290] 


WILLIAMS  AND  Another  v.  KEATS  and  AECHERJ       wit. 

(2  Starkie,  290—292.) 

After  the  dissolution  of  partnership  between  A.  and  B.,  and  the 
adyertLaement  of  it  in  the  Gazette^  A.  accepts  a  bill,  bearing  a  date 
previous  to  the  dissolution  for  the  accommodation  of  a  third  person  who 
indorses  it  for  value,  B.  who  permits  his  name  to  remain  over  the  shop 
in  the  Poultry,  as  a  member  of  the  firm  till  after  the  dissolution  of 
partnership  and  notice  of  it,  and  indorsement  of  the  bill,  is  liable  as  a 
partner  to  a  bond  fide  holder. 

This  was  an  action  by  the  indorsees,  against  the  acceptors  of  a 

bill  of  exchange,  dated  December  23rd,  1816,  drawn  by  Ambrose 

on  the  defendants,  for  the  sum  of  2202.  lOs.  payable  to  the  order 

of  the  drawer  six  months  after  the  date. 

t  Explained  in  Maillard  v.  Pcige  X  See  comments  on  this  case  in 
(1870)  L.  B.  5  Ezch.  312,  at  p.  318;  Lindley  on  Partnership,  6th  ed., 
39  L.  J.  Exch.  325,  at  337.— B.  0.         pp.  71,  72.— B.  0. 

3  ▲  S 
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Williams        The  defendant  Eeats  had  suffered  judgment  to  go  by  default, 
K^Ts.      cuid  the  defence  on  the  part  of  Archer  was,  that  he  had  ceased  to 
be  a  partner  when  the  bill  was  drawn. 

It  appeared,  that  the  bill  although  bearing  the  date  of  Decem- 
ber 23rd,  1816,  had  in  fact  been  drawn  in  the  latter  end  of 
February,  1817,  and  had  been  accepted  by  Keats,  for  the  accom- 
modation of  Ambrose,  who  knew  that  the  partnership  between 
the  defendants  had  been  previously  dissolved.  Ambrose  kept  it 
in  his  possession  till  March,  and  then  negotiated  it  with  the 
plaintiffs  for  value.  Neither  of  the  defendants  had  received  any 
value  for  it.  On  the  ISth  of  January,  1817,  it  was  agreed,  that 
the  copartnership  between  the  defendants  should  be  dissolved ; 
and  notice  was  given  in  the  Gazette  of  the  17th  of  January,  1817, 
announcing  that  the  dissolution  had  taken  place  on  the  Slst 
December  preceding.  No  particular  notice  of  the  dissolution  of 
[  *29i  ]  ^partnership  was  brought  home  to  the  plaintiffis,  and  it  appeared, 
that  the  names  of  Eeats,  Archer  &  Co.  remained  over  the  door 
of  the  defendants'  shop  in  the  Poultry,  where  they  had  previously 
carried  on  business  as  hatters  till  April,  when  Colman's  name 
was  substituted  for  Archer's. 

Topping  for  the  defendant  Archer  contended,  that  he  could 
not  be  bound  by  an  acceptance  of  his  partner  subsequent  to  the 
dissolution  of  the  partnership ;  and  he  attempted  to  distinguish 
this  case  from  those,  where  former  dealings  have  taken  place 
between  the  parties ;  for  there  he  admitted,  that  it  was  necessary 
to  shew,  that  it  was  necessary  to  prove  notice  to  the  party. 

Marryat  contended,  that  it  was  incumbent  on  the  defendant 
Archer  to  prove  notice  of  the  dissolution,  since  whatever  might 
be  their  private  arrangements  between  themselves,  to  the  world 
they  remained  partners,  till  the  name  of  Colman  was  substituted 
for  that  of  Archer. 

Lord  EiiLENBOROUGH  was  of  opinion,  that  it  was  necessary  that 
the  defendant  should  bring  home  some  notice  to  the  plaintiffs. 
He  had  imprudently  suffered  notice  to  be  given  of  the  continuance 
of  the  partnership,  by  permitting  his  name  to  remain  over  the 
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door  till  April.    Notice  in  the  Gazette  was  not  to  be  considered  Williams 

as  notice  of  the  dissolution  of  partnership  to  all  the  world,  it  was  keats. 

*a  medium  of  knowledge,  but  not  equivalent  to  actual  notice.  [  «292  1 

Verdict  for  the  plaintiffs. 


CHAPMAN  AND  Others  v.  DE  TASTET.  isit. 

(2  Starkie,  294—295.) 

r  294  1 
Commission  of  5  per  cent,  on  the  sum  laid  out,  allowed  to  a  stureyor 

on  a  quantum  meruit. 

This  was  an  action  of  indebitatus  assumpsit  for  work  and 
labour. 

The  only  question  was,  whether  the  plaintiffs,  who  had  been 
employed  by  the  defendant,  as  surveyors,  in  superintending 
certain  alterations  in  his  buildings,  were  entitled  to  a  commission 
of  five  per  cent,  on  the  sums  laid  out,  as  surveyors. 

On  the  part  of  the  defendant,  it  was  contended,  that  the  sum 
claimed  was  too  large,  especially,  since  in  making  such  a  charge, 
the  surveyor  was  interested  in  increasing  the  expense. 

Evidence  was  given  that  this  was  the  usual  mode  of  charging 
for  business  of  that  description. 

Lord  Ellenborough  left  it  to  the  jury  to  say,  whether  this 
mode  of  charging  was  vicious  or  unreasonable,  *and  if  they      [  ^295  ] 
thought  it  was,  to  deduct  accordingly. 

Thejury  found  for  the  plaintiffs  for  the  whole 
demand. 


7«6  1817.    K.  B.    2  STAEKIE,  295—296.        ,      [b.b. 


1896] 


1817.  COVERLEY   V.  BURRELL. 

(2  Starkie,  295—297.) 

The  puTohaser  of  an  annuitj  granted  by  the  Waterloo  Bridge  Company, 
which  is  described  as  **  well  secured,  and  payable  out  of  the  first  tolls 
received, "  and  is  not  described  as  a  redeemable  annuity,  cannot  afterwards 
object  to  the  completion  of  the  purchase  on  the  ground  of  misdescription, 
proyided  the  annuity  has  been  granted  in  conformity  with  the  Act. 

This  was  an  aotion  of  assumpsit,  brought  to  recover  a  deposit 
from  the  auctioneer,  on  the  purchase  of  an  annuity  payable  by 
the  Waterloo  Bridge  Company. 

The  sale  was  by  auction  at  Garraway's  Coffee-house,  and  lot 
the  first  (the  annuity  in  question)  was  described  in  the  particu- 
lars, as  an  annuity  of  642.  per  annum,  payable  half-yearly,  well 
secured  upon  the  valuable  concern,  the  Waterloo  Bridge,  and 
payable  out  of  the  first  tolls  received  from  the  Waterloo  Bridge. 

It  appeared  that  the  bridge  was  established  by  virtue  of  two 
Acts  of  Parliament,  viz.  the  49  Geo.  III.  c.  191,  s.  7,  and  the  53 
Geo.  III.  c.  184.  The  first  of  these  Acts  enabled  the  commis- 
sioners to  raise  the  sum  of  100,0002.  by  way  of  mortgage,  and 
the  latter  statute  enabled  them  to  raise  the  further  sum  of 
800,0002.  by  the  grant  of  annuities  payable  out  of  the  tolls,  but 
the  annuitants  had  no  preference  in  payment  before  the  mort- 
gagees. 

f  SM]  Marryat  for  the  defendant,  objected,  that  the  annuity  in 

question  did  not  answer  the  description  in  the  particulars,  since 
the  annuitants  were  not  to  be  paid  out  of  the  first  tolls  in  prefer- 
ence to  the  rest  of  the  creditors,  and  the  annuity  was  not  well 
secured,  since  for  the  last  year  and  a  half,  no  annuitant  had 
received  any  thing ;  but — 

LoBD  Ellbnbobouoh  : 

The  annuities  are  payable  out  of  the  first  tolls,  although  not 
exclusively.  By  security  is  meant  legal  obligation,  and  the  non- 
payment arose  from  the  deficiency  of  assets,  and  not  from  any 
defect  in  the  security,  the  annuity  was  created  by  virtue  of  a 
public  act,  accessible  to  every  one,  which  any  prudent  man  would 
look  into. 


7X)L.xix.]      1817.    K.  B.    2  8TARKIB,  296—297.  7>7 

Mwrryat  then  objeoted,  that  the  annuity  had  not  been    Covbbli^y 
described  to  be,  as  it  was  in  fact,  a  redeemable  annuity.     The     bubbell. 
original  price  was  480Z.  and  the  annuity  was  redeemable  at  the 
end  of  five  years ;  three  of  which  had  expired,  and  no  one  would 
give  6802.,  the  sum  which  the  plaintiff  bade,  for  such  an  annuity, 
redeemable  on  certain  events  in  two  years ;  but — 

Lord  Ellbnbobough  inclined  to  think,  that  if  the  annuity  was 
granted  conformably  with  the  Act,  it  was  sufficient. 

Marryat  then  objected,  that  it  was  not  one  entire  annuity, 
but  consisted  of  eight  several  ^annuities  of  82.  each,  and  that  [  *297  ] 
thep^  had  not  been  granted  in  conformity  with  the  Act,  sinpe 
they  had  been  granted  in  consideration  of  the  payment  of  one- 
eighth  part  of  the  purchase-money  paid  in  praaenti  and  in  con- 
sideration of  the  payment  of  the  remaining  seven-eighths  at  a 
future  time. 

Lord    Ellbnbobough    overruled    the    former  objection,  but 
reserved  the  latter  question  for  the  opinion  of  the  Court. 

Verdict  for  the  plaintiff. 


BKOWN  V.  CROOME.  isn 

(2  Starkie,  297—302.)  *'anA2. 

An  advartisement  in  a  public  paper,  strongly  reflecting  upon  the  r  *297  ] 
character  of  an  indiyidual  -who  has  been  declared  bankrupt  is  libellous, 
although  published  with  the  avowed/ intention  of  conyening  a  meeting 
of  the  creditors  for  the  purpose  of  consulting  upon  the  measures  proper 
to  be  adopted  for  their  own  security  if  the  legal  object  might  have  been 
attained  by  means  less  injurious. 

This  was  an  action  against  the  defendant  for  publishing  a  libel. 

A  commission  had  been  taken  out  against  Brown  and  Moss, 
who  were  partners,  and  they  had  been  declared  bankrupts  in  the 
country.  The  defendant  had  acted  as  the  solicitor  under  this 
commission.  Brown  was  also  a  partner  with  Tozer  &  Co., 
and  a  petition  had  been  presented  *to  the  Lord  Chancellor,  in  L  *^^8  ] 
order  to  ST;Lpersede  the  commission  against  Brown  &  Co. 
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Bbown  The  publication  complained  of  was  an  advertisement  published 
CBooifK  in  ^  public  newspaper  in  Gloucestershire,  (in  which  county 
Brown,  and  most  of  his  creditors,  resided,)  and  was  addressed  to 
the  creditors  of  Brown  &  Co.,  and  in  substance  charged  Brown 
with  having,  without  the  knowledge  of  his  partners,  drawn  bills 
on  the  firm  to  the  amount  of  10,00(U.,  and  with  having  raised 
money  by  forced  sales  to  the  amount  of  several  thousands,  in 
order  to  serve  Tozer  &  Co.,  who  were  favoured  creditors,  to  the 
injury  of  the  claimants  on  the  estate  of  Brown  &  Co.  to  that 
amount ;  and  that  a  petition  had  been  preferred  by  one  of  the 
favoured  creditors,  to  supersede  the  country  commission,  in 
order  that  a  separate  commission  might  be  proceeded  on  in 
London,  and  be  there  supported  by  the  favoured  creditors.  The 
advertisement  then  called  on  such  of  the  creditors  as  were  dis- 
posed to  resist  these  proceedings,  to  call  at  Mr.  Croome's  office 
and  subscribe  their  names. 

The  defendant  had  pleaded  the  general  issue  only. 

Topping  for  the  plaintiff  was  insisting  upon  the  falsity  of 
the  statement :  but — 

Lord  Ellbnborouoh  intimated  to  him,  that  although  it  cer- 
tainly was  competent  to  him  to  go  into  such  evidence,  the  con- 
[  *299  ]      sequence  of  so  doing  *would  be  to  let  in  evidence  on  the  other 
side  of  the  truth  of  the  statement. 

Scarlett  for  the  defendant  contended,  that  this  was  a 
privileged  communication  made  by  the  defendant  in  the  course 
of  his  duty  as  a  professional  man,  at  the  instance  of  his  client ; 
and  he  proposed  to  go  into  evidence  of  the  circumstances,  in 
order  to  shew  this. 

LoBD  Ellbnbobouoh  : 

It  is  all  irrelevant,  except  for  the  purpose  of  repelling  the 
inference  of  malice,  since  there  is  no  justification  on  the  record. 
The  truth  of  the  statement  is  out  of  the  question.  No  doubt  it 
was  competent  to  the  petitioning  creditors,  and  to  the  solicitor 
under  the  commission,  to  convene  the  creditors  for  the  purpose 
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of  consnltlng  as  to  the  course  which  it  might  be  advisable  to      bbowh 

pursue  after  the  petition  had  been  preferred,  in  order  to  super-      croomb. 

sede  the  commission.    The  question  is,  whether  the  defendant 

was  justified  in  publishing  this  advertisement  to  the  world,  when 

all  the  communication  which  was  necessary  might  have  been 

made  in  a  manner  less  injurious.    In  that  point  of  view,  and  to 

that  extent,  I  think  the  publication  is  libellous. 

Scarlett  proposed  to  shew,  that  under  the  circumstances  this 
was  the  only  mode  of  publication  that  could  be  adopted,  since 
the  creditors  were  numerous  and  dispersed.  In  the  case  of 
Delany  *v.  «7bne«,t  which  was  a  libel,  imputing  the  offence  of  [♦800  J 
bigamy  to  the  plaintiff,  the  advertisement  had  been  published  in 
a  newspaper. 

(Lord  Ellenbobough  :  In  that  case  the  publication  did  not 
assert  any  thing  of  bigamy.) 

That  it  could  make  no  difference  whether  the  publication  was 
by  a  newspaper,  or  by  means  of  handbills.  The  only  question 
was  whether  the  publication  was  done  mahciously ;  and  it  was 
for  the  jury  to  consider,  under  the  circumstances,  whether  the 
occasion  did  not  justify  the  mode  of  communication ;  and  he 
illustrated  his  argument  by  reference  to  the  cases  of  actions 
brought  by  servants  against  former  masters,  where  it  was  ne- 
cessary for  the  plaintiffs  to  shew  that  the  communication  was 
malicious  and  false,  and  where  the  words  were  justified  by  the 
particular  occasion  on  which  they  were  used.  And  he  in- 
stanced, also,  the  case  of  attorneys,  who  draw  up  their  briefs 
from  the  information  of  their  clients,  but  who  are  not  liable 
to  an  action  for  the  contents.  So  in  the  case  where  a  robbery 
has  been  committed,  and  a  servant  has  absconded  who  is  sus- 
pected of  the  crime,  an  advertisement  stating,  that  such  a 
person  was  suspected  would  be  justifiable.  He  submitted,  that 
it  was  legal  to  advertise  for  a  meeting  of  the  creditors  under  the 
circumstances  of  the  case,  and  that  the  newspaper  was  the 
proper  channel  for  making  the  communication ;  every  man  had 

t  4  Esp.  191.    [As  to  this  case,  8ee  Lay  y.  Lawmm  (1836)  4  A.  &  E.  795.] 
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bbown  a  right  to  protect  himself  and  his  property,  although  *it  might 
Ceoomi.  ^  to  ^^^  detriment  of  another,  and  there  was  nothing  peculiar 
[  *30i  ]      to  the  law  of  libel  to  distinguish  it  from  all  other  cases. 

Lord  Ellbnbobough  observed,  that  if  the  publication  in  ques- 
tion had  merely  suggested  doubts,  without  alleging  the  facts,  as 
in  the  case  of  Delany  v.  Jones,  the  main  grievance  would  have 
been  wanting.  If  it  could  be  shewn,  that  an  advertisement  in 
the  Gloucester  paper,  was  the  only  possible  means  of  communi- 
cating notice  of  the  circumstances,  it  might  be  sufficient  to 
vindicate  the  mode;  one  person  could  have  no  right  to  take 
measures  for  his  own  benefit  to  the  injury  of  another;  the 
argument  which  had  been  used  was  ingenious,  but  the  defendant 
made  no  progress  in  his  defence,  unless  he  could  shew  that  such 
a  publication  was  the  only  effectual  mode  of  convening  the 
creditors.  A  communication  sufficient  for  the  purpose  might 
have  been  made  in  measured  language.  The  want  of  proper 
caution  had  rendered  the  publication  actionable,  as  being  pub- 
lished to  the  world  at  large ;  this  made  an  essential  distinction, 
which  applied  to  all  the  cases;  in  the  instance  of  a  brief  to 
counsel,  for  instance,  the  publication  as  between  the  attorney 
and  the  counsel  might  not  be  libellous,  and  yet  if  it  were  to  be 
printed  and  published,  there  might  be  a  libel  in  every  line. 
Every  unauthorized  publication  to  the  detriment  of  another  was, 
in  point  of  law,  to  be  considered  as  malicious. 

[  802  ]  The  plaintiff  afterwards  took  a  verdict  for  nominal 

damages  by  consent 
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(2  Staxkie,  304—305.) 

L304] 
The  drawer  of  a  bill  aocepted  for  his  accommodation,  indorses  it  for 
value  to  his  bankers,  and  before  the  bill  becomes  due,  becomes  bankrupt. 
The  bankers,  who  knew  that  the  bill  was  accepted  for  the  accommoda- 
tion of  the  drawer,  cannot  recover  from  the  acceptor  more  than  the 
amoimt  of  their  balance,  as  between  them  and  the  drawer  at  the  time 
of  his  bankruptcy. 

This  was  an  action  by  the  plaintiffs,  as  the  indorsees  of  a  bill 
of  exchange  against  the  acceptor. 

The  bill  was  drawn  on  the  2nd  of  June,  1817,  by  Phillips  & 
Go.  on  the  defendant,  for  the  sum  of  4162.  Vis.  Gd.,  payable  to 
the  order  of  the  drawers,  three  months  after  date,  and  indorsed 
by  Phillips  &  Co.  to  the  plaintiffs. 

It  appeared  that  this  bill  had  been  accepted  for  the  accom- 
modation of  Phillips  &  Co.,  and  had  been  indorsed  by  them  to 
the  plaintiffs,  who  were  their  bankers  for  value,  and  that  the 
latter  knew  that  the  bill  had  been  accepted  for  the  accommoda- 
tion of  Phillips  &  Co.  Phillips  &  Co.  before  the  bill  was  due 
became  bankrnpts,  and  the  cash  balance  with  the  plaintiffs  was 
then  1602.  in  favour  of  Phillips  &  Co.,  for  which  sum  the 
assignees  of  Phillips  &  Co.  had  since  brought  an  action  against 
the  plaintiffs. 

On  the  part  of  the  defendant  it  was  contended  that  the 
plaintiffs  were  not  entitled  to  recover  more  *than  2662.  17s.  8d.      [  *305  ] 
which  was  the  sum  really  due  to  them,  as  between  themselves 
and  Phillips  &  Co. 

On  the  part  of  the  plaintiffs  it  was  insisted,  that  they  were 
entitled  to  recover  the  whole  amount  of  the  bill,  since  they  were 
liable  to  the  assignees  of  Phillips  &  Co.,  for  the  balance  of  160Z. 
in  favour  of  Phillips  &  Co.  at  the  time  of  their  bankruptcy. 

Bayley,  J.,  was  of  opinion  that  the  proper  view  of  considering 
the  case  was,  to  lay  the  bankruptcy  of  Phillips  &  Co.  out  of  the 
question,  since  their  assignees  could  not  stand  in  a  better 

t  Referred  to  by  Thesiger,  L.J.,      330,  334,  50  L.  J.  Oh.  484.— P.  P. 
£x  parte  Newton  (1880)  16  Ch.  Diy. 
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JoKss  situation  than  the  bankrupts  themselves.  According  to  this 
HiBBKHT.  view  of  the  case,  the  plaintiffs  could  not  recover  more  than 
2652. 17«.  8d.  since  that  was  the  balance  really  due,  as  between 
the  plaintiffs  and  Phillips  &  Co.  If  the  plaintiffs  had  been 
entitled  to  recover  the  whole,  the  defendant  would  have  been 
entitled  to  recover  the  amount  against  Phillips  &  Co.,  and  the 
latter  again  would  have  recovered  the  difference  from  the 
plaintiffs.  To  prevent  circuity  of  action  the  plaintifii9  could 
have  recovered  no  more  than  the  balance  due  as  between  them 
and  Phillips  &  Co.  Upon  this  view  of  the  case  he  was  of  opinion 
that  the  plaintiffs  were  not  entitled  to  recover  more  than  the 
balance. 

Verdict  accordingly. 
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ACCT7MX7ULTIOK.    See  WiU,  1. 

ACTION,  notice  of.    See  Practice,  1. 
And  see  Covenant,  1. 

ACTIONS,  multiplicity  of.    See  Jurisdiction. 

ADMINISTRATION— Rights  of  creditor  after  decree.--An  action 
for  administration  does  not  deprive  a  creditor  of  any  remedy  which  he  may 
be  entitied  to  claim  against  the  legal  personal  representative  de  bonis  prapriis, 
Dretury  v.  Thacker *    274 

ADVANCEMENT. — Purchase  by  a  father  in  the  name  of  his  son,  an 
advancement.     Grey  v.  Qrey 150 

ANNUITY— Description— <  •  Well  secured  "— Bridg;e  tolls.— The 
purchaser  of  an  annuity  granted  by  a  Bridge  Company,  wmch  is  described 
as  "  well  secured,  and  payable  out  of  the  first  tolls  received,"  and  is  not 
described  as  a  redeemable  annuity,  cannot  afterwards  object  to  the  comple- 
tion of  the  purchase  on  the  ground  of  misdescription,  provided  the  annuity 
has  been  granted  in  conformify  with  the  Act.     Coverlet/  v.  BurreU        .    736 

APPEAL  OF  FELONY— Wa&rer  of  battle.— In  an  appeal  of  death, 
appellee  waged  his  battie :  Held,  that  tiie  oounterplea  to  oust  him  of  this 
mode  of  trial  must  disclose  such  violent  and  strong  presumptions  of  guilt 
as  to  leave  no  possible  doubt  in  the  minds  of  the  Court.  Ajid  therefore  a 
counteiplea  which  only  stated  strong  circumstances  of  suspicion  was  held  to 
be  insufficient.    Aehford  y.  Thornton 349 

APPRENTICE — ^Return  of  premium  where  apprentice  runs  away. 
— ^If  an  apprentice  after  serving  two  years  of  his  time,  and  without  any 
misconduct  on  the  part  of  the  master,  runs  away  of  his  own  accord,  and 
enlists  as  a  soldier,  and  afterwards  is  willing  to  return,  but  the  master  will 
not  receive  him  again,  the  master  is  not  compellable  to  return  any  part  of 
the  apprentice  fee. 

Nor  will  the  Court  under  such  circtmistances  restrain  the  holder  of  a  pro- 
miBsory  note  given  for  the  amount  from  proceeding  to  recover  it  at  law. 
Cuff  V.  Brown 621 

ARBITRATION — 1.  Award  not  dealing  with  all  matters  referred. 
— ^By  an  order  of  reference,  all  matters  in  difference  in  a  cause  between  A. 
and  B.  were  referred  to  an  arbitrator,  and  by  a  subsequent  order,  0.  was 
made  a  partv  thereto;  and  it  was  directed  that  all  matters  in  difference 
between  A.  B.  and  C.  should  be  referred  to  the  same  arbitrator.  The  arbi- 
trator made  two  awards,  in  the  one  of  which  he  awarded  that  A.  at  the  date 
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thereof  was  indebted  to  B.,  without  mentioningO. ;  and  in  the  other,  that 
A.  was  indebted  to  C,  without  mentioning  B. :  Held,  that  both  these  awards 
were  bad,  as  he  had  not  decided  all  the  matters  in  difiference  between  all  the 
parties.     Winter  v.  Munton,     Winter  v.  White 660 

ABBITBATION — 2.  Award — ^Cost  of  special  jury. — ^A  special  juir 
haying  been  obtained  on  the  motion  of  the  defendant,  the  cause  was  referred, 
and  by  the  order  of  reference,  the  costs  of  the  cause  were  to  abide  the  eyent, 
and  the  costs  of  the  reference  and  of  the  special  jury  were  left  in  the  dis- 
cretion of  the  arbitrator :  Held,  that  the  arbitrator  cannot,  after  directing 
a  yer.iict  for  the  plaintiff,  award  that  the  latter  should  pay  the  costs  of  the 
special  jury.    Finiay son  y.  M* Lead 411 

ABBB8T— Xntrance  effected  throuifh  broken  window. — ^A  sheriff's 
officer,  in  execution  of  mesne  process,  peaceably  obt4uned  entrance  by  the  outer 
door  of  the  house,  and  followed  the  defendant  to  his  bedroom.  The  defendant 
locked  himself  therein,  and  refused  to  open  the  door,  though  informed  by 
the  officer  of  his  business.  The  officer  then  waited  in  the  gaiden  at  the  back 
of  the  house  all  night,  and  in  the  morning  touched  the  defendant  tlut>ugh 
a  broken  pane  of  glass,  requiring  him  to  surrender,  and  then  entered  the 
r'Him  through  the  window,  which  the  officer  in  entering  further  broke, 
and  arrested  the  defendant :  Held,  that  the  officer  was  justified.  Uayd  y. 
Sandilandi d07 

And  9ee  False  Imprisonment. 

A88IGKMBNT— 1.  Sale  of  lease  under  fi.  fa.— Belay  in  execution 
of  assignment.— The  sheriff  under  a  fi.  fa.  seises  a  lease,  and  sells  tiie 
term  in  due  course,  but  does  not  execute  the  assignment  to  the  yendee 
until  after  the  writ  is  returnable:  Held,  that  this  was  a  yalid  assignment. 
Doe  d.  SteveM  y.  Domton        .........    300 

2.  Provision  against.    See  Will,  9. 

3.  Equitable.    See  X>6bt. 

And  $ee  Eyidence,  6. 

ATTAINDEB — Grant  within  manor. — A  grant  of  a  liberty  tn  a  manor 
of  ffoods  and  chattels  of  tenants  t n  the  manor  attainted  of  felony,  is 
connned  to  the  goods,  &c.  of  felons  being  hccdly  situate  within  the  manor, 
and  does  not  pass  goods,  &c.  lying  o\ii  of  it.    R.  y.  Capper    .        .        .    568 

ATTOBNEY-GBKB&AL,  not  party  to  suit.    See  Charity,  4. 

AXTOTIONESR, .  liability  for.  interest  and  deposit.  See  Vendor 
and  Purchaser,  3. 

BANXBTTPTCY— 1 .  Liability  of  assignees  for  performance  of 
covenants  in  lease. — When  the  assignees  of  a  bankrupt  enter  upon  and 
take  possession  of  his  leasehold  nroperty,  they  become  chargeable  with  the 
coyenants  in  the  lease,  althougn  tne  bankrupt's  effects  were  upon  those 
premises,  and  the  assignees  deuyered  up  the  keys  immediately  alter  the 
effects  were  sold.     Haneon  y.  Stevenson 327 

--^  2.  Property  in  goods  sent  on  sale  or  return.— If  goods  are  sent 
by  a  wholesale  .dealer  to  a  customer.on  a  contract  of  sale  or  return,  and  the 
customer  becomes  bankrupt  before  he  exercises  his  option,  the  goods  will 
not  pass  to  the  assignees  (as  in  the  reputed  ownership  of  the  bankrupt), 
unless  they  haye  remained  in  the  possession  of  the  bankrupt  a  reasonable 
time,  for  lum  to  haye  exercised  his  power  of  choice.     Gibson  y.  Bray    .    460 

3.  Proof— Priority  of  legatee^s  claim  for  money  misapplied 

by   executor — Waiver. — A  testator  directed  his  trustees  and  executors. 
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after  sale  of  his  estates,  to  stand  possessed  of  the  monej  arising  from  the 
sales,  upon  trust,  to  invest  400/.  in  trust  for  his  wife  for  hfe  in  bar  of  dower, 
and  after  her  death  for  W.  C. ;  and  upon  farther  trust,  out  of  the  residue  of 
the  money,  to  invest  400/.  in  trust  for  J.  B.  for  life,  and  after  his  death  for 
his  children ;  and  upon  farther  trust  to  pay  other  sums  to  persons  named. 
The  testator  bequeathed  the  residue  of  his  estate  to  W.  G.  The  only  acting 
executor  made  no  inyestment  on  the  trusts  of  the  will,  but  paid  interest  on 
the  two  sums  of  400/.  to  the  respectiye  legatees,  and  applied  the  assets  to  his 
own  use,  and  afterwards  became  bankrupt :  Held,  that  by  that  dealing  the 
two  legatees  had  waived  whatever  priority  the  will  might  have  siveii  to 
them ;  and  the  dividends  payable  on  the  whole  sum  proved  under  tne  com- 
mission against  the  executor  in  respect  of  the  testator's  estate,  was  divided 
among  the  pecuniary  legatees  and  the  residuary  legatee,  in  the  proportion  of 
the  amoimt  of  their  le^cies,  and  of  the  residue,  as  it  was  computed  at  the 
death  of  the  testator,  with  interest  on  each.    Ex  parte  Chadunn    .        .219 

And  see  Defamation,  2 ;  Bill  of  Exchangee,  2 ;  lamitationa,  Statute 
of,  2 ;  Partnersliip,  4 ;  Goods,  Sale  of,  2. 

BABBISTEB.    See  Defamation,  6. 

BILL  OF  SXOHANOE— 1.  Bill  drawn  by  prisoner  of  war  in 
favour  of  alien  enemy. — Although  a  bill  drawn  by  a  prisoner  of  war  in 
France  in  1795,  upon  a  person  resident  in  England,  in  favour  of  an  alien 
enemy,  could  not  have  lieen  originally  enforced,  the  drawer  is  liable  on  a 
subsequent  promise  in  time  of  peace  to  pay  principal  and  interest. 
Duhammel  v.  Pickering 686 

— -  2.  Accommodation  bill-^Notice. — ^The  drawer  of  a  bill  accepted 
for  his  accommodation,  indorses  it  for  value  to  his  bankers,  and  before  the 
bill  becomes  due,  becomes  bankrupt.  The  bankers,  who  knew  that  the  bill 
was  accepted  for  the  accommodation  of  the  drawer,  cannot  recover  from  the 
'  acceptor  more  than  the  amount  of  their  balance,  as  between  them  and  the 
drawer  at  the  time  of  his  bankruptcy.    Joties  v.  Hihhert        .        .        .    731 

3.  Oivine  new  bill — Revival  of  old  bill. — ^The  plaintiff  agreed 

t>  take  a  bill  of  exchange  drawn  by  the  defendant  and  accepted  by  A., 
payable  to  order,  in  satisfaction  of  a  promissory  note  for  a  much  larger 
amount,  on  condition  that  the  ori^al  note  should  revive  if  the  bill  should 
be  dishonoured.  The  bill  was  dishonoured ;  but  no  demand  was  made  on 
the  defendant  on  the  day  it  became  due ;  and,  on  the  following  day,  the 
defendant  tendered  the  amount,  which  the  plaintiff  refused  to  accept,  and 
sued  on  the  original  note :  Held,  that  the  plaintiff  was  not  entitled  to  recover. 
Soward  v.  Palmer 516 

4.  Overdue  bill — Indorsement  without  authority.— The  indorsee 

for  valuable  consideration  of  an  overdue  bill  takes  it  subject  to  the  equities 
to  which  it  is  liable  in  the  hands  of  the  indorsee.  So  that  when  the  indorser 
was  merely  an  agent  to  collect  the  bill  and  had  no  right  to  indorse  it,  the 
indorsee  has  no  ri^ht  to  it ;  nor  does  he  improve  his  position  by  getting  from 
a  party  liable  on  the  bill  a  substituted  bill,  and  suing  him  in  the  name  of  an 
indorsee  of  the  latter  bill  who  has  given  no  value  for  it.    Lee  v.  Zagury    476 

5.  Partial  absence  of  consideration. — An  acceptor  of  a  bill  of 

exchange,  on  an  action  brought  against  him  by  the  payee,  may  shew  that  he 
accepted  it  for  value  as  to  part,  and  as  an  accommodation  bill  as  to  the  rest. 
Darnell  Y.  Williama 694 

6.  Promise  to  renew. — ^The  payee  of  a  bill  of  exchange  accepted  as 

a  security  for  A.,  en|^a^s  to  renew  it  for  three  months  more,  if  A.  oe  not 
returned  Def ore  the  biUlwcome  due.  If  the  acceptor  after  the  expiration  of 
that  time  make  no  application  for  a  renewal  of  the  bill,  the  payee  may  bring 
his  action  before  the  expii-ation  of  three  months  more.     Oiobon  v.  ScoU^  -723 
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BILL  OF  EXOHANOE — 7.  Proof  of  acceptance. — ^In  an  action  b^ 
a  second  indorsee,  against  the  drawer  of  a  bill  of  exchange,  payable  to  his 
own  order,  proof  that  the  bill  purported  to  have  been  accepted,  when  it  was 
indorsed  to  the  plaintiff,  does  not  supersede  the  necessity  of  preying  an 
actual  acceptance. 

The  plaintiff  in  such  case,  must  either  allege  and  prove  an  actual  accept- 
ance, or  charge  the  drawer  with  having  drawn  the  bill  upon  a  non-existing 
person.    Smith  v.  BdUimy 704 

8.  Liability  on  indorMment  of  bill  received  in  course   of 

a^noy. — ^A  solicitor,  employed  to  get  in  debts  due  to  the  estate  of  an 
intestate,  under  the  authority  of  and  as  local  agent  to  the  administrator 
(another  person  being  the  immediate  and  eeneral  agent  of  the  administrator, 
under  whose  directions  the  solicitor  acts),  has  received  money  in  the  course  of 
his  agency,  which  it  is  his  duty,  according  to  his  instructions,  to  remit  to  the 
general  agent.  He  procures  a  banker^s  bill  for  that  purpose,  which  is  accident- 
ally drawn  in  his  favour,  so  that  it  becomes  necessary  that  he  should  indorse 
it,  and  he  does  so.  A  court  of  equity  will  restrain  an  action  commenced 
against  him  on  his  indorsement,  whether  brought  by  the  indorsee  (the 
principal  agent),  or  by  a  banker  with  whom  the  bill  has  been  deposited  for 
tiie  purposes  of  being  presented  for  acceptance  and  payment  by  tne  drawee. 
Kid^m  V.  DilwoHh 656 

^—  9.  Special  indorsement. — A  special  indorsement  does  not  transfer 
property  in  bills  of  exchange  till  delivery.     R,  y,  Lamhton    .        .        .    645 

And  9ee  Limitationa,  Statute  of,  2,  3 ;  Partnership,  1 ;  Trover  and 
.  Conversion. 

BONI>— Evidence  of  execution.    See  Evidence,  13. 

BRIDOS— Ancient  fee— Payment  of  percental  on  amount  raised 
for  repair  of  bridges. — The  Sessions  are  not  authorized  to  order  the 
payment  by  the  bridgemaster  to  the  clerk  of  the  peace  of  a  percenta^  on 
all  money  raised  for  the  repair  of  bridges  in  a  particular  district,  in  lieu  of 
all  his  fees  for  indictments,  presentments,  &c.  for  bridges  within  it ;  although 
such  percentage  was  claimed  as  an  ancient  fee,  and  had  been  paid  without 
dispute  for  a  long  period  of  time.    E.  v.  Houldgrave      .  '      .        .        •    332 

BEOKEB,  commission.    See  Ship  and  Shipping,  1. 

And  eee  Insurance  (Marine),  1,  3. 

BX7ILDIKO  AOEEEMENT.    See  Specific  Performance,  1. 

CANAL,  rating  of.    See  Bate. 

CABTiTEB — 1.  Liability  for  loss  of  parcel — ^Authority  of  book- 
keeper to  promise  compensation. — A  promise  made  by  the  book-keeper 
of  a  carrier  at  the  office  to  make  compensation  for  the  loss  of  a  parcel  is  not 
binding  upon  the  carrier,  unless  the  book-keeper  be  shewn  to  be  his  general 
agent.     Olive  v.  Eamee 699 

2.  A  parcel  delivered  to  the  driver  of  a  stage-coach  to  be 

carried  is  lost ;  the  master  and  not  the  servant  is  responsible  Williams  v. 
CranHan 681 

3.  Notice  limiting  liability .^A  parcel  was  sent  by  the 

defendants'  coach,  from  W.  to  L.  It  arrived  in  L.,  and  was  taken  from  the 
coach  office  of  the  defendants  in  a  cart,  under  the  direction  of  one  person 
only,  for  the  purpose  of  delivery,  and  was  lost :  Held,  that  the  defendants 
were  liable  for  such  loss,  notwithstanding  notice  that  they  would  not  be 
accotmtable  for  a  loss  exceeding  5/.     Smithy,  Home    ...»    480 

—  4. A  carrier,  in  order  to  avail  himself  of  a  notice  limiting 
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luB  responsibility,  must  bring  notioe  of  his  intention  home  to  the  .mind  of  the 
party.  A  notice  posted  up  in  the  office  is  insufficient  where  the  party  cannot 
read.    Davia  v.  WUlan 722 

OATlTirRK  — 5.  Proof  of  illegal  conTeyance  of  letter  by.  See 
Evidence,  10. 

CHABITY — 1.  Agreement  with  next  of  kin  for  division  of  pro- 
perty.— ^An  agreement  between  trustees  of  a  charity  and  the  next  of  kin  of 
a  testator  for  a  division  of  property  subject  to  a  bequest  for  charitable  pur- 
poses established,  after  a  report  from  the  Master  that  it  was  beneficial  to  the 
charity.    A.-G,  v.  Launderfteld 260 

2.  Bequest  for  charitable  purposes  in  Scotland— Jurisdiction. 

— Besiduaiy  estate  bequeathed  to  the  minister  and  church-officers  of  a 
parish  in  Scotland  for  charitable  purposes,  was  directed  to  be  invested  in 
stock,  in  the  name  of  the  Accountant-General,  and  the  dividends  to  be  paid 
from  time  to  time  to  the  minister  and  church-officers  of  the  parish ;  but  the 
Scottish  Courts  having  jurisdiction  to  administer  the  charity,  an  order  con- 
firming the  Master's  report,  in  approbation  of  a  scheme,  was  reversed. 
A,'G,  V.  Lepine 65 

3.  Parties  to  proceedings  against. — ^The  heir  of  a  private  founder, 

who  has  appointed  no  visitor,  must  be  made  a  party  to  ah  mformatdon  for 
regulating  a  charity ;  but  the  Ciourt,  in  favour  of  charities,  will  direct  an 
inquiry  for  the  heir.    A,-0.  y.  Oaunt 186 

4.  Attorney-General  not  a  party  to  suit — Lapse  of  tin^e. — ^A 

decree  pronoimced  in  1670,  in  a  suit  a^^ainst  the  trustees  of  a  charity,  impro- 
priate rectors,  and  persons  interested  m  the  due  application  of  the  fimds,  to 
which  the  Attorney-General  was  not  a  party,  having  directed  the  trustees 
imder  the  indemnity  of  the  Court,  to  i)erf orm  an  agreement  with  the  plaintiff 
in  that  suit,  for  granting  a  lease  of  tithes  for  980  years  at  a  fixed  pecuniary 
rent,  and  an  exchange  of  lands,  and  the  convevanoes  having  been  accord- 
ingly executed,  and  the  rent  constantly  paid,  and  the  lands  enioyed  in 
contormity  to  the  decree ;  an  information  by  the  AttomeY-QeneraJ,  at  the 
relation  of  the  present  trustees,  against  the  person  claiming  tmder  the 
plaintiff  in  the  former  suit,  for  an  account  of  tithes,  not  stating  the  decree 
of  1670,  which  was  set  forth  in  the  answer,  was  dismissed. 

In  suits  on  behalf  of  charities,  the  Court  will  not  allow  informalities 
prejudicial  to  the  defendant.    ^.-(7.  v.  Warren 74 

5.  Jews. — Jews  are  not  entitled  to  the  benefit  of  the  Bedford  charity. 

An  institution  for  teaching  the  Jewish  religion  is  illegal ;  but  whether 
property  can  be  given  to  perform  charitable  acts  to  Jews  is  a  different 
question. 

Persons  presenting  a  petition  imder  an  Act  empowering  **  any  person  or 
persons  whomsoever"  to  petition  against  trustees  of  a  charity,  must  be 
mterested  in  the  fund.     lie  The  Masters ,  die,  of  the  Bedford  Charity      .     107 

6.  Money  bequeathed  in  trust — Provisions  of  local  statutory 

authority. — Bequest  of  money  to  trustees  to  pay  the  interest  and  dividend 
to  the  poor  of  a  certain  parish :  Held,  not  within  the  meaning  of  a  local  Act 
of  Parliament,  which  vested  all  estates  and  monies  held  in  trust  for  the 
benefit  of  the  poor  of  the  parish,  and  not  otherwise  specifically  appropriated 
in  the  guardians  of  the  poor  in  that  parish.    A,'Q,  v.  Freeman    .        .    641 

7.  Bequest  to  superstitious  use.    8ee  Will,  3. 

CHOSE  IN  ACTION— Stock  is  a  chose  in  action.    R.  v.  Capper    668 

CHX7BCH  —  1.  Custom  to  erect  monuments.  — A  custom  for  the 
churchwardens  of  a  parish  to  set  up  monuments,  &c.  in  a  church  without 
either  the  consent  of  the  rector  or  ordinary,  is  illegal.  Becktvith  v. 
Harding 372 

B.B. — ^VOL.  XIX.  8  B 
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CHTJBOH — 2,  Illeg^  grant  of  part  of  chancel.--A  grant  of  part  of  the 
chancel  of  a  church  by  a  lay  impropriator  to  A.,  hia  heirs  and  assigns,  is  not 
yalid  in  law.  And  therefore  such  grantee,  or  those  claiming  under  him, 
cannot  maintain  trespass  for  pulling  down  his  or  their  pews,  uiere  erected. 
Clfffard  V.  Wicka 364 

COMXON— Bight  of.— An  averment  (in  a  declaration  for  disturbing  the 
plaintiff's  right  of  common),  that  plaintiff  was  entitled  to  common  of  pasture 
for  all  his  cattle  levant  and  couchant  upon  his  land,  is  weU  supported  by 
evidence  that  the  plaintiff  was  a  part-owner  with  defendant  and  others  of  a 
common  field,  upon  which,  after  the  com  was  reaped  and  the  field  cleared, 
the  custom  was  for  the  different  occupiers  to  turn  out  in  common  their 
cattle :  the  number  being  in  proportion  to  the  extent  of  their  respective 
lands  within  the  common  field ;  although  such  cattle  were  not  maintained 
upon  such  land  during  the  winter ;  and  although  the  custom  proved  was  to 
turn  out  in  proportion  to  the  extent  and  not  to  the  produce  of  the  land,  in 
respect  of  wnicn  the  right  was  claimed :  Held  also,  that  it  was  not  necessary 
to  state  his  right  to  be  with  the  exception  of  his  own  land,  but  that  it  was 
well  laid  to  be  over  the  whole  common.     CheeBjnan  v.  Hardham  .        .    432 

CONSTABLS— ExceM  of  authority  by—- Time  within  which  action 
against  may  be  brought. — ^Where  a  constable,  having  a  magistrate's  war- 
rant of  disbress  to  levy  a  church-rate,  under  the  stat.  53  Oeo.  m.  c.  127, 
broke  the  door  of  and  entered  plaintiff's  dwelling-house :  Held,  that  although 
he  thereby  exceeded  his  authority,  yet  that  no  action  cotdd  be  maintained 
after  the  expiration  of  three  calendar  months.     Theobald  v.  CHckmore  .    297 

And  9ee  False  Imprisonment. 

COVTBACT — 1.  Agreement  to  write  book. — ^A.  agrees  to  supply  B. 
with  a  manuscript  work  to  be  printed  by  B.,  the  profits  of  which  are  to  be 
equally  divided.  B.  may  maintain  an  action  at  law  against  A.  for  refusing 
to  supply  the  manuscript     Oale  v.  Leckie 692 

2.  Failure  of  object. — ^Where  a  contract  necessarily  contemj>lates 

a  particular  ulterior  purpose  or  object,  the  failure  of  which  will  deprive  a 
contracting  party  of  all  the  benefit  of  the  contract,  such  failure  may  be  set 
up  as  a  defence  to  a  bill  for  specific  performance  of  the  oontract.  Anony- 
mou9  V.  White 182 

3.  For  personal  service— Statute  of  Frauds. — ^A  oontract  for  a 

year's  service,  to  commence  at  a  subsequent  day,  being  a  contract  not  to  be 
performed  within  the  year,  is  within  the  fourtii  section  of  the  Statute  of 
Frauds,  and  must  be  in  writing ;  and  therefore  no  action  can  be  maintained 
for  the  breach  of  a  verbal  contract  made  on  the  27th  May,  for  a  yearns  service 
to  commence  on  the  30th  of  June  following.    BraoegircUe  v.  Secdd       .    442 

4.  Indemnity — Consideration. — ^A.  paid  to  B.  the  whole  of   a 

demand  claimed  by  B. ,  but  part  of  which  was  due  to  C.  B.  afterwards  engaged 
to  indemnify  A.  against  any  claim  by  C.  This  promise  is  supports  by 
sufficient  consideration,  although  it  was  made  after  the  payment  of  the 
money.    Lord  Suffidd  v.  Briice 697 

6.  Offer  by  post— Belay  in  receipt  of  acceptance. — A.  by  letter 

offers  to  sell  to  B.  certain  specific  goods,  receiving  an  answer  by  return  of 
post ;  the  letter  being  misdirected,  the  answer  notifying  the  acceptance  of 
the  offer  arrived  two  days  later  than  it  ought  to  have  done ;  on  the  day  fol- 
lowing that  when  it  would  have  arrived  if  the  original  letter  had  been  pro- 
perly directed,  A.  sold  the  goods  to  a  third  person :  Held,  that  there  was  a 
contract  binding  the  parties,  from  the  moment  the  offer  was  accepted,  and 
that  B.  was  entitled  to  recover  against  A.  in  an  action  for  not  completing  his 
contract.    Adams  v.  Lindsdl 415 
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CONTRACT— 6.  Specific  performance  of  contract  for  purchase  of 
debt. — The  Court  will  entertain  a  suit  for  the  specific  performance  of  a 
contract  for  the  purchase  of  a  debt.  It  is  within  the  exception  to  the  rule, 
that  courts  of  equity  will  not  compel  specific  performance  of  contracts  for 
the  sale  of  personal  chattels.     Wright  v.  Bdl 638 

7.  Of  infant.     See  Infant. 

And  8ee  Family  Arrangement ;  Husband  and  Wife,  2 ;  Iz^unc- 
tion,  1 ;  Landlord  and  Tenant ;  Specific  Performance  ;  Vendor 
and  Purchaser. 

COPYHOLD.     See  Vendor  and  Purchaser,  1,  2. 

COPYBIOHT— Publication  of  letters.— Letters  written  by  the  plain- 
tiff to  the  defendant,  having  been  returned  by  him,  with  a  declaration  that 
he  did  not  consider  himself  entitled  to  retain  them,  the  publication  of  copies 
taken  before  the  return  without  the  knowledge  of  the  plamtiff  was  restramed 
by  injunction,  though  represented  by  the  defendant  as  necessary  for  the 
vmdication  of  his  character.  The  junsdiction  to  restrain  the  pubbcation  of 
letters  is  founded  on  a  right  of  property  in  the  writer.     Oee  v.  Pritchard  .      87 

COSTS.    See  Solicitor  and  Client,  1. 

COVENANT — 1.  Joint  or  several — Bight  of  covenantees  to  sue 
singly. — If  the  interest  of  coyenantees  be  several,  they  may  maintain 
several  actions,  although  the  language  of  the  covenant  be  that  of  a  joint 
covenant.    James  v.  Emery 503 

2.  In  lease,  liability  of  assignees  for.    See  Bankruptcy,  1. 

3.  To  give  specific  part  of  property  at  death.    See  Settlement 

(Marriage). 

And  iee  Landlord  and  Tenant,  1,  2. 
CBOWN,  grant  firom.    See  Grant. 
CXnSTOM,  to  erect  monuments.    See  Church,  1. 

DEBT — Equitable  assignment. — ^A  creditor's  direction  to  his  debtor 
to  pay  the  debt  or  part  of  it  to  a  third  person  constitutes  a  valid  equitable 
asmgnment  to  such  third  person  of  the  amount  so  directed  to  be  paid. 

The  debtor  is  bound  by  notice  of  such  assignment,  and  his  assent  thereto 
is  unnecessary.    Ex  parte  Southy  In  re  Bow 227 

And  eee  Ne  eseat  regno. 

DEED — ^Words  of  reference.— A  grant  of  manor  to  A.  with  particular 
words  of  reference  to  a  previous  grant  to  B.  as  '*  with  all  liberties,  &c.  &c.  &c, 
which  B.  had" — "in  as  full  and  ample  mamier  as  B.  held  and  enjoyed, 
&c,  &c."  is  not  sufficient  to  pass  forestal  rights,  which  had  been  granted  to, 
and  enjoyed  by  B.,  without  express  wox^.    A.-G,  v.  Marquis  of  Doum^ 

shire 603 

And  see  Evidence,  6. 

DEFAMATION — 1.  Form  of  indictment  —  Publication  to  one 
person  only. — ^An  indictment  for  a  libel  reflecting  upon  the  prosecutor  in 
his  profession  as  a  solicitor,  and  which  has  been  sent  to  the  prosecutor  only, 
ought  to  be  alleeed  to  have  been  sent  with  intent  to  provoke  and  excite  the 
prosecutor  to  a  breach  of  the  peace,  and  should  not  he  alleged  with  intent  to 
mjure  the  prosecutor  in  hiB  profession.    Bex  y.  Wegener        .        .        .712 

2.  Libellous  advertisement  in  newspaper.  —  An  advertise- 
ment in  a  public  paper,  strongly  reflecting   upon   the  character  of   an 

3  B  2 
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individual  who  has  been  dedarod  bankrupt,  is  libelloua,  altbou^b  published 
with  the  avowed  intention  of  oonyening  a  meeting  of  the  creditors  for  the 
purpose  of  oonsulting  upon  the  measures  proper  to  be  adopted  for  their  own 
security,  if  the  le|^  object  might  have  oeen  attained  by  means  less 
injurious.    Brotvny.  Croome 727 

DSFAMATION— 3.  Libel  in  newspaper — Evidence  of  falsity  of 
allogationa. — ^Under  the  j^lea  of  not  guilty  to  a  dedaration  for  a  libel,  the 
plaintiff  cannot  go  into  evidence  to  shew  that  the  allegations  in  the  libel 
are  false. 

Neither  can  he  give  in  evidence  subsequent  dedarations  by  the  defendant, 
where  tiie  intention  of  the  publication  is  not  equivocal. 

The  editor  of  one  public  newspaper  is  not  justified  in  attacks  upon  the 
private  character  of  the  writer  of  another  public  newspaper.  I^uart  v. 
loveil 688 

4.  Beport  of  proceeding  of  inquest. — ^The  Court  will  grant  a 

criminal  information  for  publishing,  in  a  newspaper,  a  statement  of  the 
evidence  given  before  a  coroner^  j^uy,  accompanied  with  comments, 
although  the  statement  be  coirect,  and  the  party  has  no  malidous  motive  in 
the  publication.    B.  v.  Fleet 344 

5.  Words  spoken  by  barrister  in  Court. — ^An  action  for  defama- 
tion will  not  lie  against  a  barnster  for  words  spoken  by  him  as  counsd  in  a 
cause  pertinent  to  the  matter  in  issue.    Hodgson  v.  Scarlett  .  .    301 

BXBOLAHCEB.    See  Trustee,  4. 

BI8C0VEBT.    See  Bvidence,  4. 

DI80BDEBLT  HOUSB  —  Prosecution  for  keeping  —  InformantB' 
right  to  reward.— In  an  action  by  one  of  the  two  inhabitants  who  had 
{;iven  information  to  the  parish  constable  of  A.  B.  keeping  a  bawdy-house, 
m  consequence  of  which  A.  B.  was  prosecuted  to  conviction,  it  is  necessary, 
in  order  to  entitie  the  plaintiff,  upon  such  conviction,  to  recover  the  reward 
of  10/.  from  the  overseers,  that  the  prosecution  should  have  been  conducted 
by  the  parish  constable ;  and  therefore,  where  the  two  inhabitants  had  tiiken 
upon  themselves  to  conduct  it,  it  was  held  that  they  were  not  entitied  to  the 
reward.     Clarke  v.  Rice 422 

EASEMENT.    £^Inaoattre;  Water. 

EJBCTMEET—- Position  of  purchaser  from  sheriff  selling  under 
fl.  fki. — ^A  lessor  in  ejectment  who  claims  title  as  a  purchaser  from  the  sheriff 
who  sells  by  virtue  of  a  fieri  fadasy  at  the  suit  of  such  lessor,  must  prove 
the  judgment  as  well  as  the  writ.    Doe  d.  Bland  v.  Smith  .    702 

And  8ee  Practice,  2. 

ELECTION— Between  settlement  and  will.— Father  seised  in  fee  of 
a  manor  and  lands  in  R. ;  by  settiement  on  his  second  marriage,  limits 
estates  tail  to  the  sons  of  the  marriage  in  his  lands,  &c.  in  R  without 
mentioning  the  manor,  the  ultimate  remainder  in  the  lands  to  himself  and 
his  heirs.  The  father  having  still  the  manor  of  R.  and  the  reversion  in  fee 
of  the  lands,  and  having  two  sons  of  the  marriage,  afterwards  makes  a  will 
by  which  he  devises  all  his  manor  and  lands,  &c.  in  B.  and  R.  to  his  sons 
for  life,  with  remainder  to  their  sons  in  taiL  There  were  expressions  in  the 
will  from  which,  if  there  had  been  nothing  to  oppose  that  construction, 
it  might  be  reasonablv  concluded  that  the  testator  intended  to  devise 
immeoiate  estates  for  life  to  his  sons,  not  only  in  the  manor  which  was  his 
own,  but  in  the  lands  in  R.  in  which  the^r  had  estates  tail  imder  the  settle- 
ment, and  thereby  to  raise  a  case  of  election.  But  in  the  will  he  ezpreaslv 
ratifies  and  confirms  the  settiement,  and  everything  therein  contained :  Held, 
that  this  was  not  a  case  of  election.    Bandiffe  v.  Parkyna       ...      36 


yoL,xix.]  INDEX.  741 

BaUITABLE  ASSIGNMENT.     8eeIM>t. 

ESTOPPEIr— By  record. — In  an  action  of  assumpatt  improperly  brought 
against  an  administratrix,  she  pleaded  in  abatement  that  otners  were  jointly 
liable,  which  she  failed  to  prove,  in  consequence  of  which  the  plaintin 
recovered  a  verdict  with  1«.  damages :  Held,  that  such  verdict  did  not 
amount  to  satisfaction,  so  as  to  bar  the  plaintiff  from  recovering  against 
the  other  contractors.     OtxUon  v.  Smith 553 

EVIDENCE— 1.  AdxniMion   of  wife   managing  business.— Where 

the  wife  of  the  defendant  alone  transacts  the  business  at  home,  and  purchases 
all  the  articles  used  in  their  trade,  her  admission  as  to  the  state  of  the 
accounts  between  the  plaintiff,  who  has  supplied  goods  to  her  to  be  used  in 
the  trade,  and  her  husband  is  evidence  against  the  latter.  Anderson  y. 
Sandermm 703 

^ 2.  Ciistody  of  docixnient.— A  document  produced  by  a  party  as 

evidence  in  his  behalf,  must  be  accompanied  by  |)roof  of  the  ciistodv  whence 
he  derived  it,  to  satisf^r  the  Court  of  its  authenticity^ ;  and  if  no  sucn  proof  is 
given  (his  own  possession  not  being  sufficient),  it  will  not  be  permitted  to  be 
read,  for  want  of  its  being  shewn  to  have  come  from  such  proper  custody,  as 
would  make  it  evidence.     Randolph  v.  Gordon 633 

— ; —  3.  Inspection  of  houses  before  interrogatories. — Defendants  in 
a  suit  by  the  tithe-owner  were  ordered  to  permit  witnesses  to  inspect  hooses 
subject  to  tithe,  in  order  to  prove  their  value  when  examined  by  interroga- 
tories.    Kynaaton  v.  The  E<ut  India  Company 202 

4.  Knowledge  obtained  in  professional  confidence. — A  witness 

is  not  compelled  to  discover  matter  of  which  he  obtained  knowledfi;e  in  pro- 
fessional confidence.  The  privilege  not  of  the  attorney  but  of  tne  client ; 
its  principle,  and  limitation.    Parkhurat  v.  Lowten        ....      68 

5.  Letters  explaining  deed. — Where  a  deed  purported  to  grant  all 

the  coal-mines  in  the  lands  in  the  occupation  of  Widow  K.  and  son,  and  the 
grantor  had  not  at  that  time  any  lands  in  the  occupation  of  Widow  K.  and 
son;  and  the  deed  was  founded  upon  a  contract  of  sale  executed  some 
months  before,  to  which  the  grantor's  land  steward  was  the  subscribing 
witness :  Held,  that  for  the  purpose  of  explaining  the  latent  ambiguity  in 
the  deed,  letters  written  bv  the  latter  to  the  grantees,  respecting  the  sale 
to  them  by  the  grantor  of  the  coal-mines  in  the  deed,  and  purpoitin^  to  be 
written  by  his  directions,  were  admissible  evidence,  without  shewmg  an 
express  authority  from  the  grantor  to  write  them.     Beaumont  v.  Field    308 

6.  Of  assignment. — Upon  the  question  whether  A.,  after  executing 

a  conveyance  of  property  to  trustees  for  the  benefit  of  his  wife,  had  the 
diqx)sition  of  the  property,  evidence  of  his  making  an  assignment  of  it 
is  not  admissible  against  the  trustees,  unless  they  were  privy  to  it,  or  unless 
the  property  was  delivered,  and  the  assignment  acted  upon.  Meyer's 
Assignees  v.  SefUm 720 

7.  Of  insolvency. — ^Where  the  question  is  as  to  the  solyency  of  a 

party  at  a  partictdar  tkne,  the  general  result  as  collected  from  sufficient 
sources  may  be  given  in  evidence.  And  semhle,  the  accounts  rendered  by  a 
bankrupt  of  his  affairs  to  the  commissioners  are  competent  sources.    Ibid. 

8.   Of  character. — ^In  an  action  for  maliciously  procuring   the 

plaintiff  to  be  arrested  on  a  chai^  of  larceny,  the  defenduit  cannot  give 
evidence  to  shew  that  the  plainti#s  character  was  suspicious,  and  that  his 
house  had  been  searched  on  former  occasions.  Buch  evidence  would  be 
admiasible  in  an  action  for  slander  for  the  purpose  of  mitigating  damages. 
Per  Wood,  J.     Newsam  v.  Carr 675 
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EVIDENCE— 9.  Of  illegal  consideration. — The  defendant  cannot, 
under  the  plea  of  nan  e$t  Jactum  to  a  declaration  upon  a  bond,  go  into 
evidence,  to  shew  that  the  consideration  was  an  illegal  one  at  common  law. 
There  is  no  distinction  in  such  case  between  a  specialty,  which  is  avoided 
by  a  statute,  and  one  which  is  void  at  common  law.    Harmer  v.  Wright  673 

10.  Of  letter  accompanying  parcel,— A  parcel,  containing  bank 

notes,  stamps,  and  a  letter,  were  sent  by  a  common  carrier  from  one  stamp 
distributor  to  another:  Held,  in  an  action  against  the  carrier,  that  the 
circumstance  of  the  letter  aecompanpng  the  stamps  was  vrimd  fade  evidence 
that  it  related  to  them,  so  as  to  brmg  the  case  within  the  proviso  of  the  42 
Geo.  III.  c.  81,  s.  6  (1  Vict.  c.  33,  s.  2).    BennOt  v.  Cl(mgh  .  .352 

11.  Official  document — Production   against   public   policy — 

Parol  evidence. — ^When  the  directions  which  mive  been  8:iven  by  a  de- 
fendant to  his  agent  cannot  be  read  on  the  ground  of  public  policy,  the 
agent  may  be  s^ed  whetiier  he  did  not  act  under  the  direction  of  the 
defendant.     Cooke  v.  Maxwell 700 

12.  Proof  of  handwriting. —  Deposition  —  that  a  certain  book 

(offered  in  evidence)  belonged  to  tiie  defendant  F.  S.,  from  whom  deponent 
received  it :  and  that  he  believed  the  whole  of  the  writine  in  the  said  book 
to  be  of  the  handwriting  of  W.  S.,  the  grandfather  of  F.  S.  (through  whom 
the  book  was  connected  with  the  matter  before  the  Court) ;  and  that  the 
deponent  was  the  better  enabled  to  state  of  whose  handwriting  he  believed 
the  said  book  to  be  from  his  having  compared  the  writing  in  the  said  book 
with  the  ori^nal  will  of  the  said  W.  S.,  which  appears  to  be  whoUy  in  his 
own  handwriting ;  and  that  he  believed  the  said  book,  and  the  said  will,  to 
be  written  by  one  and  the  same  person :  does  not  furnish  such  proof  of  the 
handwriting  of  W.  S.  as  to  be  evidence  that  the  book  was,  in  point  of  fact, 
written  by  him.    Randolph  v.  Gordon 633 

13.  Proof  of  identity  of  person  executing  bond. — On  rum  est 

factum  pleaded  to  a  bond,  it  is  not  sufficient  to  prove  the  execution  hj  a 
person  who  executed  in  the  name  of  the  defendant  without  proof  of  identity. 
Parkins  V.  Hawkshatn 711 

-  14.  Statement  by  Solicitor. — Declarations  made  by  the  attorney 
of  a  party  in  conversation  are  not  evidence  against  his  client.  Parkins  v. 
Sawkshaw 711 

BZBCUTOR.— 1.  Action  for  debt  due  before  testator's  death.— The 
property  of  an  intestate  was  assigned  to  assignees  previous  to  his  death ;  the 
plamtifl  administered,  and  applied  to  the  defendimt  for  payment  for  goods 
sold  to  him  by  the  intestate,  m  the  name  of  the  assignees :  and  afterwards 
brought  an  action  in  lus  character  of  administrator :  Held,  that  such  action 
was  well  brought.    Brandt  v.  Heatig 558 

2.  Payment  of  ftineral  expenses — Claim  of  Grown. — ^Plea  by 

executor  of  money  paid  for  expenses  of  his  testator's  funeral,  and  for  proving 
the  will,  amounting  to  70/.  and  no  assets,  except,  &c.  which  were  not 
sufficient  to  pay  and  satisfy  the  expenses :  Held  bad,  as  against  the  Grown, 
on  a  writ  of  diem  dausit  extremum  against  the  estate  of  the  deceased  Crown 
creditor,  on  general  demurrer — such  a  plea  not  being  perfect,  either  as  a  plea 
of  retainer,  or  plene  administravit :  or  issuable  in  that  form,  and  wanting 
necessary  averments,  as  that  the  sum  laid  out  as  alleged  was  reasonable,  and 
that  the  executor  had  retained  his  own  debt.    B,  v.  iVade    .        .        .    664 

3.  Misapplication  of  trust  Amd  by.    See  Bankruptcy,  3. 

EXTENT. — 1.  Seizure  of  cash  and  bills  of  exchange  under. — ^A 
parcel  was  made  up  by  a  banking-house,  sealed,  and  addressed  to  another 
bimking-house,  containing  cash-notes  and  cheques  of  the  latter,  and  bills  of 
exchange,  specifically  indorsed  by  the  former,  to  make  up  a  balance  due  from 
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them  on  their  general  account,  and  deposited  on  the  3rd  Jxdj,  after  the  bank 
was  shut,  with  a  woman  servant  left  in  care  of  the  banking-house,  to  be 
giyen  on  the  morning  of  the  4th  to  the  postman,  who  was  in  the  habit  of 
calling  for  parcels  betore  banking  hours :  Held,  that  this  did  not  amount  to 
a  delivery  on  the  Srd  July  of  the  parcel  to  the  persons  to  whom  it  was 
addressed,  or  their  agent,  and  therefore  conferred  no  right  of  property. 

A  writ  of  extent  binds  from  the  teste  ;  and  such  property  as  bilk  of  ex- 
change is  bound  while  in  the  custody  of  the  debtor,    i?.  v.  Lambton     .    645 

EXTENT— 2.  Jurisdiction  of  Court  to  restrain  extent  by  injunc- 
tion.—PFAtteAotMe  v.  PaWnVi^e      216 

FALSE  IMPRISONMEKT— 1.  Seasonable  and  probable  cause. — 
In  actions  of  trespass  and  false  imprisonment,  the  question  of  reasonable 
and  probable  cause  for  the  apprehension  of  the  plaintiff  cannot  be  left  to  the 
jury,    if  17/  V.  Yates 490 

2.  A  constable  is  not  justified  in  apprehending  and  imprisoning 

a  person,  on  suspicion  of  haying  received  stolen  goods,  on  the  mere  assertion 
of  one  of  the  principal  felons.    Isaacs  y.  Brand 695 

FAMILY  ABBANGEMENT— Bescission— Xnowledgre  of  material 
Ui^t  by  one  party. — An  agreement  between  two  brothers,  the  younger  of 
whom  disputed  the  legitimacy  of  the  elder,  for  a  decision  of  the  family 
estates,  rescinded  after  a  laj>se  of  nineteen  years ;  the  legitimaoy  of  the  elder 
being  established  on  the  trial  of  an  issue  directed,  and  the  younger  brother 
having  been  anprized  at  the  time  of  the  agreement  of  a  private  ceremony  of 
marriage  which  had  passed  between  their  parents,  and  not  having  communi- 
cated fiiat  fact  to  the  elder,  and  not  possessing  a  legal  power,  on  the 
supposition  of  the  elder  brother's  illegitinuu^y,  to  secure  to  him  the  benefits 
stipulated  in  the  agreement. 

A  family  agreement  concluded  in  honest  error  is  binding. 
^  Not  if  either  party  has  been  misled  by  the  concealment  of  material  informa- 
tion.    Gordon  v.  Gordon 230 

FEE  TAIL— Eztinguisliment  of  charge— Mistake. — A  charge  not 
extinguished  for  the  benefit  of  the  estate,  though  satisfied  by  the  tenant  in 
tail,  with  the  intention  of  extinguishing  it,  imder  the  erroneous  supposition 
that  he  was  tenant  in  fee  simple. 

Effect  of  payment  of  a  charge  by  tenant  for  life,  and  tenant  in  fee. 
Earl  of  Buckinghamshire  y.  Hobart 197 

FI8HEBT. — 1.  A  common  of  fishery  is  not  correctly  described  by 
alleging  it  to  be  a  common  fishery. 

2.  Proof  of  the  owner's  right  to  fish  opposite  his  own  land,  ad  medium 
filum  aquat,  cannot  be  given  imder  a  plea  of  a  common  of  fishery. 

3.  Where,  in  an  action  of  trespass  to  a  fishery,  the  jury  find  the  defendant 
justified  on  one  issue,  and  state  the  light  imder  which  they  find  him  justified, 
the  finding  may  be  treated  as  a  specif  verdict.     Benett  y.  Costar  .        .491 

FOEEIGNEB— Restraining  proceedings  against.    See  Ii^junction,  2. 

F0BFEITT7BE  of  life  interest  by  assignment.    See  Will,  9. 

FRAUD.    See  Settlement  (Marriage). 

FRAUDS,  STATUTE  OF.    £Im  Contract,.  3 ;  Principal  and  Surety,  2. 
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OOOD6,  8AI<E  OF— 1.  Breach  of  warranty.— The  pleintifl  bought 
8a£Eron  of  an  inferior  quality.  Haying  kept  it  six  months,  and  sold  part,  he 
then  objected  that  the  artide  was  not  saffron:  Held,  in  an  action  for  a 
breach  of  warranty,  that  from  the  length  of  time  and  inferior  price  given,  it 
was  such  an  article  as  the  plaintiff  intended  to  purchase.    Prower  y.  Hooper 

630 

2.  Stoppage  in  transitu. — A  trader  in  London  was  in  the  habit 

of  purchasing  goods  at  Manchester,  and  exporting  them  to  the  Continent 
soon  after  their  arrival  in  London.  The  gooos  so  consi^ed  to  him  remained 
in  the  waggon-office  of  the  defendants,  who  were  carriers,  until  they  were 
removed  by  his  agent  for  the  purpose  of  beine  shipped.  A  consignment  of 
goods  for  the  trader  was  delivered  to  the  defendants  on  the  9th  and  12th  of 
August;  on  the  14th  and  17th  the  goods  arrived  at  the  waggon-office  of  the 
defendants;  on  the  16th  or  17th  the  trader  became  bankrupt;  and,  on 
the  19th,  notice  of  non-deliveij  to  the  bankrupt  was  given  by  the  consignor 
to  the  defendimts,  who,  accordmg  to  order,  on  the  21st  delivered  the  goods 
to  a  third  house :  Held,  that  the  assignees  of  the  bankrupt  were  entitled  to 
recover  the  goods  deposited  with  the  defendents ;  and  that  the  right  of  the 
consignor  to  stoppage  in  tratiBitu  ceased  on  the  arrival  of  the  goods  at  the 
waggon-office  of  the  defendants  in  London.    Rowe  v.  Pick  ford  '    .        .    466 

3.    Offer  by  post.    See  Contract,  6, 

And  $ee  Principal  and  Agent,  1. 

OBANT — 1.  From  Crown— Conatruction  of  royal  grant. — Grant  of  a 
liberty  in  a  certain  manor  to  A.,  who  grants  the  manor,  with,  &c.  to  the 
Crown.  The  Crown  grants  the  manor  again  to  B.  with  all,  &c.  lihertie$,  &c. 
in,  &c.  in  as  full  and  ample  manner  as  A.  had  it.  The  re-grant  passes 
nothing  but  what  is  expressly  mentioned  in  words  as  the  subject-matW  of 
the  grant,  notwithstanding  the  words  of  reference  to  the  former  grant, 
which  do  not  extend  the  operation  of  the  latter  beyond  the  predse  terms  of 
the  patent.    B,  v.  Capper 568 

2.  Construction  of  the  grants  of  the  king.— A  grant  of 

exemption  from  forestal  duties  does  not  pass  the  forestal  rights  from  whidi 
those  duties  spring:  therefore  a  grant  of  exemption  from  forestal  duties, 
does  not  give  such  a  right  to  the  grantee  as  will  ^ve  him  a  claim  to  an 
allotment  on  the  indosure  of  commonable  lands  withm  a  forest,  in  considera- 
tion of  the  forestal  rights. 

To  pass  forestal  rights  there  must  be  express  words  indicative  of  that 
particular  purpose  in  the  grant.  SemUe^  such  rights,  properly  so  called,  are 
not  grantable  to  a  subject.    A,'0,  y.  The  Mar^iso/DoumBhire  .        .    603 

And  see  Xarket. 

HOBSE — 1.  Stolen  horse  in  possession  of  bona-flde  purchaser. — 
A  complaint  having  been  made  to  a  magistrate  bv  A.  the  owner,  that  his 
horse  had  been  stolen  by  B. ;  an  officer,  althougn  armed  with  a  warrant 
against  A.,  is  not  justified  under  the  stat.  31  Eliz.  c.  12,  s.  4,  in  taking  the 
horse  out  of  the  possession  of  a  bond-fide  purchaser  from  B.    Joseph  v.  Adkins 

677 

2.  Unsoundness — "Koarinff." — ^Soaring,  proceeding  from  a  dis- 
order making  tiie  horse  less  serviceiu>le  permanently,  constitutes  imsound- 
ness  in  a  horse.     Onslow  v.  Fames 680 

HXTSBAKD  AND  WIFE— 1.  Liability  of  husband  for  necessaries 
supplied  to  wife. — In  an  action  a^;ainst  the  husband  for  lodging  and 
necessaries  supplied  to  his  wife,  who  bves  separately  from  him  wiwout  any 
fault  of  her  own,  and  who  is  possessed  of  funds  of  her  own,  the  question  is, 
whether  she  has  such  means  as  are  adequate  to  her  support,  according  to  her 
husband's  situation  in  life.    Liddlow  v.  Wilmci 684 
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HUSBAND  AND  wxirB— 2.  Promise  to  pay  debt  of  wife  living 
apart.  ~ A  husband  who  allows  his  wife  a  separate  mamtenanoe,  promises 
to  pay  the  amount  of  a  debt  which  she  contracts  in  a  state  of  separation ; 
he  cannot  afterwards  recede  from  his  promise,  on  the  ground  that  the 
plaintiff  knew  that  he  allowed  his  wife  a  separate  maintenance,  and  that 
he  made  the  promise  under  a  misapprehension  of  law.  Horhbuckle  y. 
Honibury 698 

3.  Si^ht  of  husband  to  redeem  mortgage  on  wife's  estate. — 

The  rule  is  that,  where  husband  and  wife  mortgage  the  wife's  estate,  and 
the  equity  of  redemption  is  reserved  to  the  husband  and  lus  heirs,  Vithout 
recital  or  special  cii'cumstance  to  shew  the  intention  to  make  a  new  settle- 
ment of  the  estate ;  the  husband  has  the  equity  of  redemption,  as  he  before 
had  the  les^al  estate,  otXj  jure  uxoris. 

The  husband  being  tenant  by  courtesy,  must  keep  down  all  interest  which 
accrues  on  the  mortgage  after  the  wife's  death.     Rvscombe  y.  Hare       .         1 

INCLOSUSE— Stoppage  of  way  over  land  allotted.— The  plaintiff, 
haying  an  allotment  made  to  him  by  a  commissioner,  under  an  Inclosure 
Act,  of  land  oyer  which  the  defendants  had  a  private  right  of  way  before 
the  passing  of  the  Act,  but  which  way  was  not  noticed  or  described  amongst 
those  set  out  by  the  commissioner  appointed  for  executing  that  Act,  may 
justify  the  stopping  up  of  such  way,  without  any  directions  from  the 
commissioner  for  that  i>urpose  in  the  awaid,  or  any  other  road  being  set  out 
or  appointed  in  lieu  of  it     WhUe  y.  Beeves 536 

INFANT — ^Becovery  back  of  money  paid  under  contract. — ^Where 
an  infant  has  paid  money  as  the  premium  for  a  lease,  and  enjoyed  the  same 
for  a  short  |)enod  during  his  infancy,  but  avoided  the  lease  after  he  came  of 
age  and  quitted  the  premises,  he  cannot,  in  an  action  for  money  had  and 
received,  recover  the  sum  whidi  he  has  so  paid.    Holmes  y.  Blogg         .    445 

jJM JUNCTION  —  1.  To  restrain  infringement  of  contract.  —  Two 
persons  having  agreed  to  work  a  coach  from  Bristol  to  London,  one  providing 
horses  for  a  part  of  the  road,  and  the  other  for  the  remainder,  and  m  conse- 
quence of  the  horses  of  one  having  been  taken  in  execution,  the  other  having 
provided  horses  for  that  part  which  had  been  undertaken  by  the  first,  and 
clainuDg  the  whole  profits  of  the  journey ;  the  Court  refused  an  injimction 
against  continuing  to  provide  horses.     Smith  v.  Fromont       ...      80 

2.  To  restrain  proceedings.  —  Peipetual  injunction  to  restrain 

proceedings  against  a  Dane,  for  the  seizure  of  property  of  English  subjects 
in  Icelano,  the  seizure  being  sanctioned  by  the  Danish  authorities.  Blad  y. 
BamJUld 285 

3.  Threatened  intention  to  leave  kingdom. — After  an  injunc- 
tion and  order  for  payment  of  money  into  Court  at  a  future  time,  on  a  tnreat 
of  ^ing  abroad,  the  Court  orders  instant  payment  of  the  money,  or  dissolves 
the  injunction.     Whitehouse  v.  Partridge 216 

And  4«e  Copyright ;  Partnership,  3,  5;  Vendor  and  Purchaser,  2; 
Waste. 

INQfXTBBT — ^Report  of  proceedings — Privilege.    See  Defamation,  4. 

INST7BAN0E  (MAJEUNE).— 1.  Broker's  lien  for  premiums.— The 
plaintiff,  resident  abroad,  ordered  A.,  his  correspondent  here,  to  effect  an 
msurance  on  his  accoimt.  A.  was  in  the  habit  of  employing  the  defendant 
as  his  broker,  to  effect  insurances  on  his  own  account  and  for  his  corre- 
spondents abroad,  and  instructed  him  to  effect  this  insurance,  but  did  not 
mention  the  plaintiff's  name.   The  plaintiff  paid  the  amount  of  tiie  premiums, 
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280^.,  to  A. ;  but  that  fact  was  not  known  to  the  defendant  at  the  time  of 
effecting  the  insurance.  A.  was  indebted  to  the  defendant  in  21,000/. » in- 
cludinff  the  amount  of  the  premiums,  and  in  the  course  of  the  next  year 
paid  tne  defendant  33,000/.,  but  incurred  further  debts,  so  as  always, 
throughout  the  year,  to  leaye  a  balance  in  favour  of  the  defendant  to  a 
greater  amount  than  the  sum  due  from  the  premiums.  The  defendant 
receiyed  385/.  from  the  imderwriters,  on  the  loss,  and  paired  the  same  to 
A.'s  accoimt :  Held,  that  the  defendant  had  no  general  lien,  and  that  the 
particular  lien  was  discharged,  as  the  defendant  must  be  considered  as  having 
been  paid  the  amount  of  the  premiums.  If  a  broker,  having  a  lien  on  a 
policy,  part  with  it,  his  lien  revives  on  repossession.    Levy  v.  Barnard     484 

nrSUKAKCB  (MABIKE)— 2.  Concealment.— Where  a  ship  had  sailed 
on  her  voyage  home  six  hours  before  the  owner,  who  followed  in  another 
vessel  on  the  same  day,  and  having  met  with  rough  weather  on  his  passa^, 
arrived  first,  and  then  caused  an  insurance  to  be  effected  on  his  own  ship : 
Held,  that  these  circumstances  were  material  to  be  communicated  to  the 
underwriter,  and  that  it  was  not  sufficient  to  state  merely  ship  insured  was 
"  all  well  at  E.  on  the  26th  July/'  the  day  of  her  sailing.  Kirby  v.  Smith  412 

3.  Receipt  of  loss  by  broker. — ^A  person  employed  by  ship- 
owners, as  their  agent,  effects  an  insurance,  and  represents  himself  to  the 
brokers  as  the  principal :  Held,  that  if  the  brokers  receive  the  amount  of  the 
loss  from  the  underwriters  and  pay  it  over  to  the  agent,  they  are  not  liable 
to  the  owners  in  an  action  for  money  had  and  received,  although  part  of  the 
money  was  paid  to  the  agent  after  they  were  informed  of  his  having  acted  in 
that  capacity.     BellY.JuUing 533 

INTSBB8T,  on  deposit— Liability  of  auctioneer  for.  See  Vendor 
and  Parchaser,  3. 

JEWS.    See  Charity,  5 ;  Will,  3. 

JX7BI8DICTI01I'— Multiplicity  of  actions.— A  suit  pending  in  England 
is  not  a  good  plea  in  bar  to  a  subsequent  colonial  suit  for  the  same  matter. 

A  defendant  after  a  decree  to  account,  though  called  an  actor  in  the  suit, 
yet  is  not  prevented  becoming  plaintiff  in  another  suit  for  the  same  matter. 
jBayley  v.  Edwards 289 

And  see  Oharitys  2  ;  Bztent. 

LAKDLOBD  AND  TENANT — 1.  Breach  of  covenant  to  repair. — 

Upon  a  covenant  to  repair  and  keep  in  repair  during  the  continuance  of  the 
term,  an  action  may  be  maintained  for  breaches  committed  before  the  term 
has  expired.    Luxmore  v.  Bohson 396 

— ^  2.  Covenant  against  carrying  on  particular  trade. — A  covenant 
in  a  lease,  that  the  lessee  shall  not  exercise  the  trade  of  a  butcher  upon  the 
premises,  is  broken  by  there  selling  raw  meat  by  retail  although  no  beasts 
were  there  slaughtered.    Doe  d.  Ocukell  v.  Spry 404 

3.  Determination  of  tenancy — ^Agreement  to  accept  substi- 
tuted tenant. — Semhle,  an  agreement  between  a  landlord  and  a  tenant 
from  year  to  year,  that  another  tenant  shall  be  substituted  in  his  place,  who 
is  accordingly  substituted,  determines  the  tenancy  of  the  first  tenant.  SUme 
V.  Whiting 710 

4.  Implied  acceptance  of  tenancy  by  assignees  of  insolvent 

lessee — What  is  an  acceptance. — Where  the  assignees  of  a  bankrupt, 
who  was  lessee  of  pasture  land,  being  chosen  on  the  8th  of  the  montii, 
allowed  his  cows  to  remain  upon  the  demised  premises  till  the  lOth,  and 
ordered  them  to  be  milked  there :  Held,  that  they  thereby  became  tenants  to 
the  lessor ;  and  the  cows  being  removed  on  the  lOth*  to  avoid  a  distress  for 
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arrears* of  rent,  that  he  had  a  right  to  follow  and  to  distrain  them  under 
11  Geo.  II.  0.  19.     Welsh  v.  Myers viii 

IaAKDLOBD  and  tenant — 5.  Implied  acceptance  of  tenancy 
by  assignees  of  insolvent  lessee — ^What  is  not  an  acceptance. — 
A  release  of  an  under-tenant,  by  the  assignees  of  a  bankrupt,  does  not  amount 
to  an  acceptance  by  them  of  the  original  lease.     Hill  y.  Dohie       .        .     528 

6.  Liability  of  administrator  for  rent. — A.  as  administrator  of 

B.,  the  lessee  of  ceitain  premises,  took  possession  of  them  on  B.*s  death,  but 
paid  no  rent.  The  premises  proved  to  be  unproductive,  and,  after  ei^ht 
months,  A.  made  the  lessor  a  verbal  offer  to  surrender  them.  In  an  action 
brought  against  A.  in  his  own  right,  for  rent  due  after  the  decease  of  B. : 
Held,  that  A.  was  not  chargeable.    Remnant  v.  Bremridge    .        .        .    495 

7.  Sufficiency  of  notice  to  quit  ^iven  by  one  partner  only.— 

A.  demised  premises  to  B.  for  one  year  certam.  It  was  agreed  that  after  the 
expiration  of  that  year  the  tenancy  should  expire,  on  three  months'  notice 
bemg  giyen  by  A.  The  agreement  contained  no  clause  of  re-entry.  B. 
entered  and  took  receipts  for  the  rent  from  A.,  first,  in  his  own  name  alone, 
and  afterwards  in  the  names  of  himself  and  two  others,  who  were  his  partners. 
After  three  years'  possession,  he  received  a  notice  to  ^uit  from  A.  alone : 
Held,  that  A.  might  recover  on  his  own  demise  in  an  action  of  ejectment,  the 
notice  to  quit  from  A.  alone  being  sufficient  to  determine  the  tenancy.  Doe 
d.  Oreen  v.  Baker 502 

8.  Time  from  which  rent  runs — Non-fulfilment  of  condition 

caused  by  fraudulent  delay  of  lessee. — ^Bent  for  a  colliery  commencing 
the  first  quarter-day  after  a  certain  quantity  of  coal  had  been  duff,  ordered 
to  be  paia  from  the  quarter-day  prior  to  which  that  quantity  would  have  been 
dug,  but  for  the  fraudulent  delay  of  the  lessee.     Oreen  v.  Sparrow        .    248 

9.  Landlord's   right  to  re-enter.  —  Where  a  tenant  ceased  to 

reside  on  the  premises  for  several  months,  and  left  them  without  any  furni- 
ture, or  sufficient  other  property  to  answer  the  year's  rent :  Held,  that  the 
landlord  might  properly  proceed  imder  11  Qeo.  II.  c.  19,  s.  16,  to  recover 
the  possjBssion,  although  he  knew  where  the  tenant  then  was,  and  although 
the  justices  found  a  servant  of  the  tenant  on  the  premises  when  they  first 
went  to  view  the  same  : 

Held  also,  that  it  is  not  necessary  to  state  in  the  record  of  the  magistrate's 
proceedings,  that  the  landlord  had  a  right  of  re-entry,  although  sucn  a  right 
must  exist  in  order  to  entitle  the  party  to  proceed  imder  this  statute.  Ex 
parte  Filton 342 

10.  Sig^ht  to  fell  timber. — ^Dean  and  chapter  not  being  entitled  to 

fell  timber  on  the  Deanery  lands,  except  for  the  purpose  of  repairs,  a  lease 
granted  by  them  of  certain  *' woods,  groves,  hedge-rows,  and  springs,"  was 
construed  not  to  include  the  right  of  felling  timber,  and  a  bill  by  the  lessee 
for  an  account  of  timber  felled  during  the  lease  by  the  lessors,  was  dismissed 
with  costs.    Herring  v.  Dean  of  St,  Paul 259 

11.   Specific   performance    of  agreement   for   lease. — Specific 

performance  decreed  at  the  instance  of  a  person  entitled  to  the  benefit  of  an 
agreement,  though  not  a  party  to  it.    Hook  v.  Kinnear         .        .        .251 

12.  Contract  by  partner  in  his  own  name  for  lease  of  pre- 
mises.   See  Partnership,  3. 

And  see  Limitations,  Statute  of,  1. 

LETTERS,  property  in  —  Right  to  restrain  publication.  See 
Copyright. 

LIBEL.    See  Defamation. 

LIEN.    See  Insurance  (Marine),  1 ;  Ship  and  Shipping,  2,  7. 
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LZKITATIOVS,  STATUTE  OF— 1.  Action  for  rent  of  nnobcupied 
prenuBes. — The  Statute  of  Limitations  is  a  good  defence  to  an  action  by  a 
landlord  for  rent  against  one  who  had  once  been  his  tenant  from  year  to 
year,  but  vho  had  not  within  the  last  six  years,  occupied  the  premises,  paid 
rent,  or  done  any  act  from  which  a  tenancy  could  be  inferred,  although  the 
tenancy  had  not  been  determined  by  a  notice  to  quit.   Leigh  v.  Thornton    407 

2.  Action  by  joint  drawers  of  bill  of  exchangee — ^Receipt  of 

dividend. — One  of  two  joint  drawers  of  a  bill  of  exchange  becomes  oank- 
rupt,  and  under  his  commission  the  indorsees  proye  a  debt  (beyond  the 
amount  of  the  bill)  for  goods  sold,  &c.  and  they  exhibit  the  bill  as  a  security 
they  then  held  for  their  debt,  and  afterwards  receiye  a  dividend :  Held,  in  an 
action  by  the  indorsees  of  the  bill  against  the  solvent  partner,  that  the 
Statute  of  Limitations  was  a  good  defence,  although  the  dividend  had  been 
paid  by  the  assignees  of  the  bankrupt  partner  within  six  years.  Brandram 
V.  Wharton 354 

3.  Promissory  note — Postponement  of  deliTsry. — ^A  promissory 

noto  is  made  more  than  six  years  ago,  and  deposited  with  a  banker,  to  be 
delivered  to  the  payee,  on  his  producing  a  certain  other  note  cancelled. 
The  cause  of  action  to  the  payee  on  the  first  note,  accrues  on  receiving  it 
from  the  banker,  and  is  not  baired  either  by  the  lapse  of  six  years  £rom  the 
date,  or  by  the  bankruptcy  and  certificate  of  the  maker,  which  intervene 
between  the  date  of  the  note  and  the  time  of  its  delivery  to  the  payee. 
Ravage  v.  Aldren 707 

4.  Specialty— Warrant  of  attorney. — ^A  debtor  executes  a  war- 
rant of  attorney  to  his  creditor  to  confess  judgment  for  the  balance  of 
account  as  then  stated  between  them.  The  warrant  of  attorney  is  not  a 
specialty,  which  takes  the  case  out  of  the  Statute  of  Limitations.  Clarke 
V.  Ftge$ 709 

5.  Action  agrainst  constable.    See  Constable. 

MAJO&ITY— Power  to  bind  minority. — ^Where  an  office  of  justice  or 
profit  is  in  trust,  the  acts  of  a  majority  of  the  eeetui  que  trueU  may  bind  the 
rest.     Younger  v.  JVelham 196 

MANOR.    See  Attainder;  Deed. 

XABKBT— Right  to  take  toll.--A  grant  of  22  Car.  II.  granted  to  the 
Earl  of  Bedford  liberty  to  hold  a  market  m  Covent  Gkrden,  and  to  receive 
the  accustomed  tolls  and  dues,  &c.  to  such  market  belonging,  to  which 
grant  no  specific  tolls  were  annexed.  No  tolls  can  be  claimed,  luthough  the 
market  be  regulated  as  to  tolls,  &c.  by  a  subsequent  statute;  and  the  jury 
having  given  a  verdict  on  evidence,  which  did  not  shew  that  any  unifonn 
tolls  luuf  been  paid  or  collected,  but  that  the  defendant  merely  offered  to 
pay  a  certain  sum :  The  Court  granted  a  new  trial,  principally  for  anoti^er 
jury  to  say,  whether,  subsequent  to  the  original  charter,  they  could  presume 
a  new  grant  from  the  Crown  containing  a  specific  right  to  tolls.  Lowden 
V.  Hierons 542 

MASTER  AND  SEBVANT—Servant  hired  for  year— Refusal  to 
obey  orders. — If  a  servant  hired  for  a  year  refuse  to  obey  his  master's 
orders,  the  master  is  justified  in  dismissing  him  before  the  end  of  the  year, 
and  the  servant  cannot  recover  any  wages.     Spain  y.  Amctt         .        .715 

And  see  Carrier,  2 ;  Negligence. 
MILL,  damage  to.    See  Water. 
mSTAXS.    See  Fee  Tail. 
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MONET  LENT— Goods  pledged  for.— A.  lends  money  to  B.  and 
reoeiyes  a  gun  as  security  for  the  repayment.  A.  may  reooyer  the  amount 
without  first  returning  the  gun.    Lawton  y.  Newland   ....    676 

KOBTOAOE—l.  Covenant  for  ftirther  assurance. — ^A  mortgagor's 
heir  compelled,  under  the  ooyenant  for  further  assurance,  to  supply  a  defect 
in  a  mortgage,  against  judgment  creditors.    Burgh  y.  Francis  .    275 

2.  Kortgagee  is  answerable  to  no  one  except  person  entitled 

to  redeem. — The  title  of  mortgagee  is  good,  against  all  except  the  parties 
entitled  to  the  equity  of  redemption.    James  y.  Biou     ....    200 

3.  Parties  to  foreclosure  sidt.— To  a  bill  of  foreclosure  against 

the  principal  mortgagor,  the  mortgagor  of  another  estate,  as  a  collateral 
security,  is  a  necessary  party.     Stokes  v.  Clendon 188 

4.  Right  to  redeem — ^Title. — ^Upon  a  bill  to  redeem  a  primd  facie 

title  is  sufficient.      Pym  y.  Bowreman ;  Boioreman  y.  Fym    .  201 

And  see  Fee  Tail ;  Husband  and  Wife,  3. 

KOBTHAIN,  Statute  of.    See  Charity. 

JTE  EXEAT  SEQNO  — For  what  debt  issued— Evidence  of 
intention  to  leave  kingdom. — Generally  a  writ  of  ne  exeat  regno  can  be 
issued  oidy  for  an  equitable  debt  actually  payable.  The  Coiut  acts  on 
evidence  of  intention  to  go  abroad,  without  regard  to  denial.  Whitehouse  y. 
Partridge 216 

NEOLIGENCE — Liabilitjr  of  owner  of  vehicle  for  act  of  driver. — 
If,  when  danger  occurs,  the  dnyer  of  a  stage-coach  does  not  take  the  safest 
course,  the  coach-owner  is  responsible  for  the  mischief  which  ensues.  Jackson 
v.  Tdl^ 673 

NUISANCE— Erection  of  buildings — ^Deviation  from  original 
plan. — ^The  erection  of  buildings  on  the  back  area  of  a  house  in  Edinburgh 
opposed  on  the  ground  that  it  would  be  contrary  to  the  original  plan  of  the 
new  town,  and  a  nuisance.  The  feu  charter  contained  several  restrictions, 
but  none  as  to  building  on  the  back  area :  Held,  that  the  building  might 
legally  be  erected,  and  tnat  the  erection  would  be  no  material  deyiaSon  from 
the  original  plan.     Ocrdon  y.  Marjorihanks 21 

PABTNEBSHIP— 1.  Acceptance  of  bill  by  continuing  partner 
alter  dissolution — ''  Holding  out." — After  the  dissolution  of  paitneiship 
between  A.  and  B.,  and  the  adyertisement  of  it  in  the  Gazette^  A.  accepts  a 
bill,  bearing  a  date  previous  to  the  dissolution  for  the  accommodation  of  a 
third  person,  who  indorses  it  for  value.  B.,  who  permits  his  name  to  remain 
over  the  shop  as  a  member  of  the  firm  till  after  the  dissolution  of  partner- 
ship and  notice  of  it,  and  indorsement  of  the  bill,  is  liable  as  a  partner  to  a 
hmidfidehMffs.     Williams  y.  KeaU 723 

2.  Authority  of  partner  to  execute  release  of  bond  debt. — 

A  partner  has  implied  authority  to  execute  a  release  of  a  debt  due  to  the 
firm.     Hawkshaw  v.  Parkins 125 

3.  Contract  bv  partner  in  his  own  name  for  lease  of  premises. 

^A  deceased  partner  haying  contracted  in  his  own  name  for  a  lease  of  pre- 
mises to  be  employed  in  tiie  partnership  trade,  the  Court  refused  to  restrain 
the  landlord  from  granting  a  lease  to  ms  representatives,  but  restrained  the 
representatives  from  disj^osing  of  the  lease  when  granted,  except  for  part- 
nership purposes,  and  with  the  assent  of  the  suryiving  partner.  Alder  v. 
Fowracre 256 
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PABTHKRHHTP — 4.  Joint  or  separate  estates. — Two  American 
dtizens  residing  at  Baltimore,  and  a  French  subject  residing  at  St.  Domingo 
being  in  partnership,  and  owners  of  certain  ships  captured  by  British  cruisers. 
The  commissioners  appointed  under  the  Treaty  of  Commerce  concluded 
between  this  country  and  America,  for  awarding  comx)ensation  to  American 
subjects  who  had  suffered  losses  by  capture  for  which  they  could  obtain  no 
redress  in  ^e  ordinary  tribimals,  awarded  compensation  for  the  ships  of  the 
partnership  captured,  to  the  two  Americans,  with  express  exclusion  of 
the  Frenui  citizen,  as  an  alien  enemy.  The  sums  so  awarded  are  not 
partnership  property,  and  the  creditors  of  the  partnership  have  no  claim 
on  them,  as  against  the  separate  creditors  of  the  Americans.  Campbell 
V.  Mtdlett,  WHliarMon  v.  Longmead,  127.     Thompson  v.  Byan       .  147 

5.  Use  of  deceased  partner's  name  b^  continuing  partners. — 

Injunction  to  restrain  surviving  partners  from  using  the  name  of  a  deceased 
partner  in  the  trade  of  the  firm  refused.     Webster  y.  Webster         .        .    258 

6.  Safflciency  of  notice  to  quit  by  one  of  three  partners.    See 

Landlord  and  Tenant,  7. 

And  see  Limitations,  Statute  of,  2. 

PATENT — ''Tapering  brushes." — ^A  patent  for  the  invention  of  a 
brush  differing  from  a  common  one  in  no  other  reopect  than  in  the  circum- 
stance that  the  hairs  or  bristles  are  purposely  made  of  unequal  lengths,  is 
improperly  entitled  as  a  patent  for  the  manufacture  of  "  tapering  brushes." 
B.Y.Metcal/ 713 

PLAK,  deviation  from.    See  Vmsance. 

PLEADING.  See  Appeal  of  felony ;  Practice ;  Soad ;  Ship  and 
Shipping,  3. 

PLEDOB.    See  Koney  Lent. 

POOB  LAW— Appointment  of  OTerseer8--0ustom.— A  parish  con- 
tained within  itself  a  borough  not  oo-extensive  with  it,  and  the  mayor  of  the 
borough,  on  a  return  to  a  mandamus  for  allowing  a  poor  rate  mLade  by  the 
churchwardens  and  overseers  of  the  whole  parish,  stated  a  custom  of  appoint- 
ing separate  churchwardens  and  overseers,  and  of  making  separate  rates  for 
the  borough  and  for  those  parts  of  the  parish  which  lay  without  the  borough : 
Held,  that  such  custom  was  invalid.    B,  Y.Gordon      ....    376 

POWEB— Execution  by  surviving  trustees.— A  power  of  sale  is 
reserved  to  three  trustees  and  their  heirs ;  one  of  the  trustees  dies,  and  the 
two  Burvivins;  trustees  execute  the  power :  Held,  that  the  power  was  not 
well  executed.     Toumsend  y.  Wilson 398 

And  see  Tenant  for  Life. 

PBACTICE— 1.  Notice  of  cause  of  action— Individual  notice  to 
parties. — ^In  the  notice  required  to  be  given  to  persons  within  the 
24  Geo.  II.  c.  44,  of  actions  intended  to  be  brought  against  them,  it  is  not 
necessary  to  name  all  the  parties  included  in  the  action,  or  to  express 
whether  the  action  is  intended  to  be  joint  or  several.    B<ix  y.  Jones  566 

2.  Pleading— Variance  in  names. — ^In  ejectment,  the  demise  was 

laid  to  be  by  the  mayor,  burgesses,  &c.  of  the  borough  town  of  M.,  and  on 
the  trial  it  turned  out  from  t£e  charter  that  the  name  of  the  corporation  was, 
•<  The  Mayor,  &c.  of  M. : "  Held,  that  this  was  no  variance,  it  appearing 
from  the  charter,  which  was  in  evidence,  that  M.  was  a  borough  town.  Doe 
d.  Mayor  of  Maiden  T.  Miller 427 
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PBACTICE — 3.  Prodaction  of  documents. — ^After  an  order  that  the 
defendants  should  have  a  fortnight's  time  to  answer,  after  the  plaintiff  had 
produced  an  instrument  stated  in  the  bill,  fifteen  months  having  elapsed 
without  production,  the  plaintiff  was  ordered  to  produce  the  instrument  on 
or  before  a  day  named,  and  production  not  being  made,  the  bill  was  dis- 
missed with  costs.    Princess  of  Wales  v.  Earl  of  Liverpool     .        .        .     282 

4.  New  TriaL     See  Karket. 

5.  Parties  to  foreclosure  suit.    See  Mortgage,  3. 

PRINCIPAL  AND  AGENT— 1.  Negligence  of  agent— Measure  of 
damages. — ^A.  haying  a  commission  from  B.  to  ship  tobacco,  employed  C.  as 
his  broker,  and  directed  him  to  buy  Porto  Rico  tobacco  of  the  best  quality. 
C.  boueht  tobacco  and  shipped  it  to  B.,  and  delivered  his  bought-note  to  A., 
in  whidi  the  tobacco  was  described  as  Porto  Bico  tobacco  only.  B.  finding 
the  tobacco  to  be  very  bad,  refused  to  accept  it,  and  brought  an  action 
against  A.  and  recovered :  Held,  that  an  action  lay  by  A.  against  C,  and 
that  A.'s  acceptance  of  the  bough t-note  was  not  a  waiver  of  his  directions 
as  to  quality,  and  that  the  proper  measure  of  damages  was,  not  the  mere 
difference  in  price  between  the  two  kinds  of  tobacco,  but  the  amount  of  the 
damages  and  costs  recovered  in  the  action  by  B.  against  A.  Mainwariiig  v. 
Brandon 497 

2.  Liability  of  agent  on  indorsement.    Set  Bill  of  Szcliangey  8. 

PRINCIPAL  AND  SUSETY^l.  Discharge  of  stirety  by  giving 
time  to  principal.    Bank  of  Ireland  y,  Beresford         ....    60 

2.  Promise  to  pay  debt  on  discharge  of  person  firom  custody. 

— Where  a  defendant,  taken  on  a  ca,  sa,,  is  discharged  out  of  custody  by 
consent  of  the  plaintiff,  the  debt  itself  is  eztingui^ed ;  and,  therefore,  a 
promise  by  a  third  person  to  pay  that  debt,  on  condition  of  that  discharge, 
IS  an  origmal  promise,  and  not  within  the  29  Gar.  11.  c.  3,  s.  4.  Goodman 
y.  CJuue 322 

3.  Withdrawal  of  execution — Discharge  of  sureties. — ^A  cre- 
ditor, whose  debt  is  secured  by  warrant  of  attomev,  having  received  pro- 
missory notes  from  the  debtor  and  two  sureties,  ana  afterwards  entered  up 
judgment  and  taken  the  goods  of  the  debtor,  and  without  the  knowledge  of 
the  sureties,  withdrawn  the  execution,  has  discharged  the  sureties ;  but  a 
subsequent  promise  to  pay  the  debt  by  one  surety,  Enowing  that  the  execu- 
tion has  been  withdrawn,  renews  his  uabiHty.    Mayhem  y.  CrickeU        .    57 

PSOMISSOBY  NOTE.  See  Bill  of  Exchange;  Apprentice; 
Limitations,  Statute  of,  3. 

RATE — Canal  Company. — ^A  canal  Act  directed  that  the  company 
should  be  rated  for  all  lands  and  buildings  in  the  same  proportion  as  other 
lands  and  buildings  lying  near  the  same,  and  as  the  same  would  be  rateable 
if  they  were  the  property  of  individuals  in  their  natural  capacity ;  and  a 
subsequent  Act  directed  that  all  rates  and  assessments  upon  ^e  personal 
estate  of  the  company  should  be  assessed  in  every  parish  in  proportion  to  the 
length  of  the  canal  in  such  parish :  Held,  that  the  company  were  liable  to 
be  rated  for  tiieir  lands,  &c.  only  at  the  same  value  as  omer  adjacent  lands, 
and  not  according  to  the  improved  value  derived  from  the  land  being  used 
for  the  purposes  of  the  canal.     B,  v.  The  Grand  Junction  Canal  Co,       .    316 

BIOT— 1.  *<  Dwelling-house."-^A  house,  part  of  which  is  occupied  by 
the  plaintiff  as  a  shop  and  the  remainder  of  which  is  occupied  bv  lod^rs,  no 
part  of  his  family  sleeping  therein,  is  a  dwelling-house,  within  the  protection 
of  the  stat.  1  Geo.  I.  st.  2,  c.  5.    Bea  v.  Wood 717 

2.  Intention  to  demolish  house. — ^Where  the  leader  of  a  mob, 

having  entered  a  gunsmith's  shop  and  demanded  arms  was  detained,  and  the 
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mob  then  declared  that  iinlese  he  were  released  the^r  would  pull  the  hou 
down,  and  they  did  enter  and  break  the  windows,  window-munes,  Ac.,  ai 
for  that  purpose  used  some  of  the  arms  found  in  the  shop,  and  carried  aw£ 
others :  Held,  that  this  was  evidence  of  a  puipoee  to  demolish  the  house,  ai 
that  the  owner  might  reoorer  against  the  nimdred  a  reparation  in  damagr* 
for  the  injury  done  to  the  house  itself,  and  to  the  arms  actually  used  in  U 
act  of  demolishing ;  but  that  he  was  not  entitled  to  recover  for  the  value 
the  arms  carried  away,  that  being  a  substantive  and  distinct  felony,  ai 
therefore  not  within  the  stat.  1  Oeo.  IL  st.  2,  c  5.    Beckwith  y.  Wood .     3( 

BOAD — ^Repair. — ^Indictment  against  the  inhabitants  of  a  parish  for  n 
repairing  a  road.  Plea,  that  the  inhabitants  of  a  particular  district  with 
the  parish  have  immemorially  repaired  aU  the  roads  within  that  district, 
which  the  road  indicated  was  one :  Held,  that  this  plea  was  good,  althouf 
it  did  not  state  any  consideration  for  the  liability  A  the  inhaoitants  of  tl 
district.     R.  Y.  The  Inhabitant  of  Ecclesfield 31 

BALE  OF  GOODS.    See  Goods,  Sale  of! 

SOHOOIi  —  Grammar  achool.  —  A  grammar  school  is  a  school  f 
instruction  in  the  learned  languages.  Be  The  MaeterB,  &c,  of  the  Bedfo 
Charity 1< 

BOOTLANB-Charity-^uriiidiction.    See  Charity,  2. 
And  eee  Nuisance. 

8BQT7X8TBATIOV — 1.   By  third  incumbrancer-^Appointment 
rtceiver  at  suit  of  prior  incumbrancer. — ^A  third  incumbrancer  on 
rectory  having  obtained  a  sequestration,  a  receiver  was  appointed  at  i 
instance  of  the  second  incumbrancer.     White  v.  Biahap  of  Peterborottgh  .     I 

2.  Non-payment  of  money  into  Court. — A  sequestration  havii 

issued  for  non-payment  of  money  into  Court,  an  individual  in  possession 
a  sum  claimed  dv  the  party  asainst  whom  the  sequestration  issued,  and  by 
stranger,  was  oraered  to  pay  uiat  sum  into  Court. 

Fund  in  Court  detained,  until  the  party  by  whom  it  has  been  paid 
secured  against  all  conflicting  claims  to  it.  Francklyn  y.  Colhoun  ;  Franckl 
y.  Thomhill ;  Rucker  y.  Finney 2 

3.  Bight  of  second  sequestrator  to  an  account  against  fir 

sequestrator  in  possession. — ^A  sequestrator  was  in  possession  of 
rectory  under  a  sequestration  issued  by  a  creditor  of  the  rector.  A  secoi 
creditor  who  has  obtained  a  subsequent  sequestration,  is  entitled  to  i 
account  in  equity  against  the  first  sequestrator,  and  payment  of  the  surpl 
after  satisfaction  of  the  first  creditor.  Prior  incumbrancers  who  have  n 
obtained  sequestration  are  not  neceesary  parties  to  the  suit.  Cuddington 
Withy 

SBTTLBMEKT  (KABBIAGE)  —  Gift  in  firaud  of  covenant. — 

disposition  in  fraud  of  a  covenant  in  marriage  articles,  to  give  a  fourth  ps 
of  the  covenantor's  real  and  personal  estate  at  the  time  of  his  death,  rescinde 
OrtgcT  y.  Kemp 2 

And  Bee  Election. 

8HEBIFF.    iSef  Arrest;  Assignment,  1;  lyectment. 

8HIP  AND  BHIPPING~1.  Broker's  commission  on  freight 
Custom. — On  eyidence  of  usage  for  a  broker  procuring  a  chartor-party  o 
and  home  to  America  for  a  gross  sum,  to  charge  5  per  cent,  on  that  sum :  IleJ 
that  a  broker  who  procures  a  charter-party  for  a  vessel  to  Bio  Janeiro  out  aj 
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*  home  for  a  gioes  som,  is  entitled  on  a  quanium  meruU  to  6  per  oent.  on  the 
I     gross  sum,  although  the  payment  of  part  be  contingent  on  the  arrival  of  the 

yeesel  home,  and  the  evidence  of  usage  was  silent  as  to  the  effect  of  the  con- 
:     tingency.    Roberts  v.  Jackson 706 

k, 

!>         SHIP  AND  SHIPFINa~2.  Factor— Lien  on  Certificate  of  registry. 

— A  factor  for  the  owner  of  a  ship  at  an  English  port  requests  the  master  to 

^     deliver  the  certificate  of  registiy  to  him,  in  order  that  he  may  pay  the 

*  tonnage  duties  at  the  Custom-house.  He  cannot,  having  thus  obteined 
possession  of  the  certificate,  retain  it  as  a  security  for  the  general  balance 
due  to  him  as  factor,  in  respect  of  the  ship.    Bum  v.  Brown        .        .719 

3.  Freight— Trade  usage  cannot  be  pleaded  against  terms  of 

,.     charter-party. — By  charter-party  the  defendant  covenanted  to  pay  freight 

i      for  a  cargo,  at  a  certain  rate  x>er  ton,  freight  measurement.    To  an  action  of 

^      covenant  for  non-payment  of  freight,  he  pleaded,  first,  that  b^  the  usage  of 

the  particular  trade  an  account  must  be  produced  to  the  freighter  by  the 

owner,  before  he  could  demand  pavment  of  the  freight,  and  that  no  such 

account  was  delivered ;  and,  secondly,  that  it  was  the  duty  of  the  plaintiff  to 

^      deliver  a  freight  measurement,  and  that  he  had  not  done  so:   Held,  on 

^      demurrer,  that  these  pleas  were  bad,  as  the  usage  so  pleaded  would  create  a 

new  condition,   and  vary  the  terms  of  the  original  contract.     Oibbon  v. 

Young 610 

4.  Becovery  of  freip*ht — Act  of  master  aa  an  admiaaion  of 

illegality  of  voyage.— A  ship  freighted  with  timber,  &c.  by  the  agents  of 
the  defendants  at  D.,  and  consigned  to  their  house  in  L.,  was,  on  her 
arrival,  and  after  part  of  the  cargo  had  been  delivered,  seized  by  the  revenue 
officers  on  suspicion  that  she  was  not  Prussian  built.  The  Treasury,  on 
petition,  orders  the  ship  to  be  restored,  on  condition  that  the  cargo  should 
be  exported,  and  on  payment  of  a  sum  as  a  satisfaction  to  the  seizing  officers. 
This  sum  the  master  (plaintiff^  paid,  and  the  defendants  accepted  and 
exported  the  cargo :  Hela  that  this  conduct  of  the  master  sufficiently  shewed 
the  voyaflre  to  be  illegal,  and  that  he  had  admitted  such  illegdity  so  as  to 
preduae  him  from  recovering  the  freight.    Blanch  v.  Solly  .        .        :    469 

5.  Bight  to  detain  cargo  for  non-payment  of  freight. — The 

'  defendant,  as  owner  of  a  vessel,  covenanted  by  charter-party  with  A.,  as 
freighter,  to  take  on  board  a  cargo  in  the  Brazils,  and  dehver  the  same  in 
I  England.  A.  covenanted  to  put  the  cargo  on  board,  and  pay  freight  at  a 
cer&in  rate  per  ton ;  part  in  money  on  the  arrival  of  the  vessel,  and  the 
remainder  by  bills  at  two  months  after  the  delivery  of  the  cargo.  The 
owner  bound  the  vessel  and  her  freight,  and  the  freighter  bound  the  cargo, 
for  the  due  performance  of  their  respective  covenants.  Part  of  the  cargo  was 
wpped  for  A.,  and  part  for  other  consignees.  The  defendant  delivered  the 
^odis  to  the  other  consignees,  on  payment  of  the  freight,  at  a  less  rate  than 
that  contracted  for  by  the  charter-partv ;  but  refused  to  deliver  to  the 
plaintiffs  the  goods  consigned  to  A.,  which  A.  had  assigned  to  them,  without 
their  pa^s  tbe  whole  of  the  freight  due  imder  the  terms  of  the  charter- 
party  :  Hela,  that  the  defendant  was  justified  in  detaining  the  goods  of  tiie 
plaintiffs  until  the  payment  of  the  freight  stipulated  for  by  the  charter- 
party,  as  the  delivery  of  the  goods  and  the  payment  of  the  freight  were  to  be 
considered  as  concomitant  acts.     Tate  v.  Meek 518 

6.  The  owner  of  a  vessel  covenanted  by  charter-party  to  let  the 

vessel  on  freight,  and  to  deliver  the  cargo  in  good  condition;  and  the 
freighters  covenanted  to  pay  the  freight  on  delivery  of  the  cargo,  part  in 
money,  and  the  remainder  by  bills  at  four  months :  Held,  that  ^e  owner 
might  detain  the  cargo  until  payment  of  the  freight,  the  delivery  of  the 
cargo  and  payment  of  the  freight  being  oonoomitant  acts<     Yaiea  v.  Bailston 

524 
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SHIP  AND  SEOPPING--?.  Master's  lien.-^The  znaater  of  a  ship  has 
not  a  lien  on  the  freight  for  his  wages,  or  for  his  disbursements  on  account 
of  the  ship  during  the  vovage,  or  for  the  premiums  paid  by  him  abroad  for 
the  purpose  of  procuring  the  cargo.     Smith  v.  Piummer  .391 

— ^ —  8.  Authority  of  master  to  sell  cargo. — A  captain  of  a  ship  is  not 
juBtified  in  selling  the  cargo  at  a  foreign  port,  althougn  it  be  impossible  to 
prosecute  the  orismal  voyage,  and  although  a  sale  of  the  goods  is  the  most 
oeneficial  course  lor  the  owner.     fVilion  v.  Millar        ....     670 

SOLICTTOB  AND  CLISKT— 1.  BUI  of  costs— Recovery  back  of 
money  wronelv  paid  by  client. — The  plaintiff  having  paid  to  an  attoniey 
the  amount  of  his  bill,  cannot,  after  a  reduction  of  Qie  bill  by  taxation, 
recover  the  difference.     Oower  v.  Popkin 683 

2.  Knowledge    obtained    by    solicitor   in   confidence.      See 

Evidence,  4. 

And  see  Evidence,  14  ;  Bill  of  Excliange,  8. 

SPECIFIC  PEBPOBMAKCE  —  1.  Building  agreement.  —  Specific 
performance  of  a  contract  to  build  a  house.    Pembroke  v.  Thorpe  .        .     254 

2.  Contract  not  signed  by  j^laintilf . — Specific  performance  of  a 

contract  not  signed  by  the  party  enforcmg  it.    Backhouse  v.  Mohun     .     ^52 

3.  Agreement  to  bestow  office.  ~  Bill  for  specific  performance  of 

an  agreement  to  grant  a  deputation  of  the  office  of  register  of  a  Consistory 
Court.     Wheels  v.  TroUer 195 

4.  At  suit  of  person  not  party  to  tlie  a^eement.-  Specific  per- 
formance decreed  at  the  instance  of  a  person  entitled  to  the  benefit  of  an 
agreement  though  not  a  party  to  it.    Hooky,  Kinnear  .251 

5.  Of  contract  for  purchase  of  debt.     See  Contract,  6. 

6.  Where  object  of  contract  has  fiEuled.    See  Contract,  2. 

STATUTE,  construction  of.     See  Charity,  6. 

STOCK. — Stock  is  a  cJiose  in  action,    R.  v.  Capper    ....     568 

SUBVEYOB — Commission.     See  Work. 

TENANT  FOB  LIFE— Exercise  of  power  of  sale  by-;-Bight  to 

timber. — ^A  tenant  for  life  without  impeachment  for  waste,  with  power  to 
sell,  if  he  sells,  is  not  entitled  to  the  produce  of  the  timber  on  the  estiskte. 

Trustees,  whose  consent  was  required  to  the  exercise  of  a  power  of  sale  by 
tenants  for  life,  submitting  to  act  under  the  direction  of  the  Court,  on  a  bill 
for  specific  performance  of  a  contract  to  sell,  an  inquiry  into  the  propriety  of 
the  contract  was  ordered.    Doran  v.  Wiltshire *287 

TIMBER.    See  Landlord  and  Tenant,  10 ;  Tenant  for  Life ;  Waste,  2. 

TOLL.    See  Market. 

TBOVEB  AND  C0NVEB8I0N— Bill  of  exchange   deposited  as 

security. — ^Trover  will  lie  for  bills  of  exchange  indorsed  to  an  agent  of  the 
plaintiffs  or  order  for  their  account,  and  deposited  with  the  defendants  by 
sudi  agent,  as  a  security  for  past  and  future  advances  by  the  defendants  to 
him.     Treuttd  v.  Barandon 472 

TBUSTEE — 1.  Breach  of  trust— Acquiescence.— Where  trusteee 
allege  that  a  cestui  que  trtisi  is  precluded  by  subeequent  acquiescence  fram 
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claiming  oompensation  for  a  breach  of  trust,  it  is  incumbent  upon  them  to 
shew  tluLt  such  acquiescence  was  ^yen  after  a  fidl  disclosure  to  the  cestui 
que  trust  of  all  material  facts  within  their  own  knowledge.  Walker  v. 
Symonda 155 

TRUSTEE — 2.  OmiMion  to  invest. — ^Where  trust  money  which  ought 
to  be  invested  has  come  to  the  hands  of  a  trustee,  his  co-trustees  will  be 
responsible  for  the  subsequent  loss  of  the  fund  unless  they  can  show  that  the 
omission  to  invest  the  money  in  the  joint  names  of  all  the  trustees  was  in  no 
way  attributable  to  any  delay  or  want  of  diligence  on  their  part.  Walker  v. 
Symonds 155 

3.  Liability  for  loss  of  trust  fiind. — Besponsibility  of  a  trustee 

for  the  default  of  his  co- trustee. 

Liability  of  co-trustee.    Bradwell  y.  Catchpole 180 

4.  Disclaimer. — ^Effect  of  a  disclaimer  by  a  trustee,  and  of  a  release 

with  intent  to  disclaim. 
Disclaimer  under  a  conveyance  to  uses.    Nieloson  v.  Wordsworth        .    86 

Arid  see  Power. 

VENDOR  AND  FUBCHASEB— 1.  Copyhold^Indenmitv  against 
contingent  fine. — The  purchaser  of  a  copyhold  estate  sold  during  the 
infancy  of  the  heir,  under  the  usual  decree,  is  not  entitled  to  have  a  portion 
of  the  purchase-monev  retained  in  Court,  as  a  provision  for  defraymg  the 
expense  of  the  fine  which  would  become  payable  on  the  death  of  the  heir 
before  a  conveyance.    Morris  v.  Clarkson 277 

•: 2.  Intention  of  vendor  to  surrender  premises  to  third  party — 

Injunction. — Injunction  to  restrain  the  vendor  of  copyhold  premises,  after 
deuverv  of  possession  and  receipt  of  part  of  the  purchase-money,  from 
surrendering  them  to  persons  other  than  the  purchasers. 

In  ^neral,  during  a  suit  for  specific  performance,  the  Court  will  not 
restram  the  owner  from  dealing  witn  his  property.    Spiller  v.  Spiller  .    276 

3.  Interest  on  deposit — ^Liability  of  auctioneer. — ^A  purchaser 

of  an  estate  by  public  auction  deposited  a  sum  with  the  auctioneer  as  part 
of  the  purchase-money,  until  the  vendor  should  make  out  a  good  title.  No 
sood  title  was  made  out ;  but  the  treaty  was  kept  open  with  the  auctioneer 
for  four  years  from  the  time  of  the  scde,  and  no  demand  had  been  made  on 
him  for  repayment  of  the  deposit :  Held,  that  the  auctioneer  was  not  liable 
to  the  purchaser  for  interest  on  the  deposit  money.    Lee  v.  Munn        .    452 

4.  Interest  on  purchase-money. — ^A  pnrchaser  under  a  decroe  for 

sale  having  accepted,  and  (on  a  report  of  an  objection  to  the  title,  for  which 
compensation  was  ordered,)  returned,  possession,  must  pay  interest  on  the 
purcmase-money,  from  the  time  at  which  he  took,  or  at  which  a  title  was 
shewn  under  which  he  might  have  safely  taken,  possession,  and  is  entitled 
to  an  allowance  for  prior,  not  for  subsequent,  deterioration  of  the  estate. 
Binks  V.  Lord  Bokehy 68 

5.  Misdescription— Estate  sold  as  tithe  firee— Oompensation. 

— The  purohaser  of  an  estate,  sold  as  tithe  free,  cannot  be  compelled  to  take 
it  subject  to  tithe  on  terms  of  compensation ;  but  an  estate  of  a  hundred  and 
forty  acres  beia^  sold  under  a  decree,  the  particulars  stating  about  thirty- 
two  acros  to  be  tithe  free,  and  no  evidence  of  exemption  having  been  produced 
on  the  reference  of  the  title,  the  Master  was  dirocted  to  certify  the  proper 
amount  of  compensation.     Binks  v.  Lord  Bokehy 68 

6.  Notice. — Notice  of  a  judgment  against  a  vendor  is  sufficient 

notice  to  put  a  purchaser  upon  making  further  enquiiy ;  and  if  he  neglect  it, 
and  it  afterwards  appear  that  thero  is  a  specific  incumbrance  on  the  property, 
he  will  be  bound  by  it.     Taylor  y.  Baker      .,««,,    625 
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VXNDOB  AXTD  FUBOHABB&  •— 7.  Right  of  purohaMr  in  pos- 
sesflion  to  investigate  title.— A  purohafler  was  held  entitled  to  an  in- 
vestigation  of  the  vendor's  title,  notwithstanding  possession  taken,  acts  of 
ownership  incident  to  possession,  and  preparation  of  a  conveyance.  Bur- 
roughs  V.  Oakley 188 

8.  Specific  parformance-- Contract  not  signed  by  purchaser.— 

Specific  performance  of  an  agreement  granted,  although  the  contract  was  not 
signed  by  the  party  enforcing  it.    Backhouse  v.  Mohun  .     2o2 

WAOE&— Betum  of  deposit.— 5emft/e,  that  a  wager  between  the  pro- 
prietors of  two  carriages  for  the  conveyance  of  passengers  for  hire,  that  a 
given  person  should  go  by  one  of  these  carriages,  and  no  other,  is  illegal. 

But  neld,  that  a  party  who  demanded  his  deposit  before  the  wa^r  was  won 
was  entitled  to  have  it  returned  to  him,  and  on  refusal  to  maintain  an  action 
against  the  stakeholder.    Eltham  v,  Kingsman 417 

WAOEB  OF  BATTLE.    See  Appeal  of  felony. 

WABBAfiTT  OF  ATTOBKEY.    See  Limitations,  Statute  of,  4. 

WABBAKTY,  Breach  of.    See  Goods,  Sale  of,  1. 

WASTB— 1.  Injunction  against  equitable  waste.  Abrahall  v. 
Bubh 51 

2.  Tenant  for  life — ^Felling  young  troes.~A  tenant  for  life  with- 
out impeachment  of  waste,  not  restrained  from  feUing  trees  fit  for  the 
purposes  of  timber,  though  young,  and  not  such  as  would  be  felled  in  a 
course  of  husbandlike  management  of  the  estate.    Smythe  v.  Smyihe    .       72 

WATEB— Damage  to  mill  by  obstruction  of  stream. — ^The  occupier 
of  a  mill  may  maintain  an  action  for  forcing  back  water  and  iniuring  lus 
mill,  althougn  he  has  not  enioyed  it  precisely  in  the  same  state  for  twenty 
years;  and  therefore  it  was  nolden  to  be  no  defence  to  such  an  action  that 
the  occupier  had,  within  a  few  years,  erected  in  his  mill  a  wheel  of  different 
dimensions,  but  requiring  less  water  than  the  old  one,  although  the  decla- 
ration stated  the  plaintiff  to  be  possessed  of  a  mill,  without  alleging  it  to  be 
an  ancient  mill.    Saunders  v.  yeumian 312 

WAY,  stoppage  of.    See  Inclosurs. 

WILL — 1.  Accumulation — ^Vested  interest  for  life. — Devise  and 
beauest  of  real  and  personal  estate  on  trust,  to  invest  the  rents  and  profits 
ana  annual  proceeds  while  anv  person  beneficially  interested  in  the  real 
and  personal  estate,  by  virtue  of  trusts  afterwards  declared,  should  be  under 
twonty-one,  for  the  purpose  of  accumulation ;  and,  subject  thereto,  in  trust 
for  the  eldest  son  then  hving  of  the  testator's  daughter  C.  for  life ;  remainder 
to  his  first  and  other  sons,  in  tail,  with  like  remainder  to  the  other  living 
sons  of  C. ;  with  remainder  to  the  eldest  living  daughter  of  C.,  for  life; 
remainder  to  her  first  and  other  sons  in  tail,  with  like  remainder  to  the  other 
living  daughters  of  C. ;  remainder  to  every  other  son  of  C,  in  tail ;  remainder 
to  the  daughters  of  the  testator's  eldest  grandson ;  with  remainder  to  the 
daughters  of  his  other  living  grandsons ;  remainder  to  the  daughters  of  his 
eldest  granddaughter,  as  tenants  in  common  in  taO,  with  like  remainder  to 
the  daughters  of  his  other  living  granddaughters ;  remainder  to  the  daughters 
of  C,  as  tenants  in  common  in  tail,  with  cross-remainders  in  tail :  and  an 
ultimate  limitation  to  the  testator's  heir  and  next  of  kin ;  with  a  proviso, 
that  such  persons  as  should  be  entitled  to  an  estate  in  tail  in  the  real  estate 
should  not  be  absolutely  entitled  to  the  personal  estate  before  twenty-one, 
which  should,  in  the  mean  time,  be  subject  to  the  trusts  before  dedsred : 
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the  eldest  grandson,  an  infant,  takes  a  vested  estate  for  life ;  the  trust  of 
accumulation  is  void,  and  the  infant  entitled  to  maintenance. 

Prospective  and  retrospective  allowance  to  trustee  for  trouble.  Marshall 
V.  Holloway 94 

WHiIr— 2.  "All  my  B.  F.  estate."— Devise  of  "all  my  Briton  Ferry 
estate,  and  all  the  land,  &c.  of  which  it  consists ;  and  then  all  my  P.  L. 
estate,  which,  as  well  as  my  B.  F.  estate,  lies  in  the  county  of  G. : "  Held, 
that  the  former  devise  was  not  confined  to  lands  in  the  countv  of  G.,  but 
extended  to  all  that  was  usually  known  by  the  name  of  the  a,  F.  estate ; 
although  part  of  devisor's  estate  was  situate  in  the  parish  of  B.  F.  in  the 
county  of  G. 

In  the  House  of  Lords,  a  venire  de  novo  awarded  upon  the  opinion  of  the 
Judges,  that  *'my  Briton  Ferry  estate"  denoted  an  estate  known  to  the 
testatrix  bv  this  name,  and  not  an  estate  locfdly  situate  in  a  parish  or  town- 
ship of  B.  F.     Doe  d.  Beach  v.  The  Earl  of  Jersey 380 

-; —  3.  Charity— Bequest  to  superstitious  use. — A  bequest  for  the 
maintenance  of  an  assembly  for  reading  the  Jewish  law  and  advancing  the 
Jewish  religion,  is  illegal. 

Bight  of  the  Crown  under  a  devise  to  a  superstitious  use.  Da  Costa  v.  De 
Paz 104 

4.  **  Child  or  children." — Devise  to  M.  H.,  her  heirs,  &c.  for 

ever ;  and  *'  in  case  M.  H.  shall  die  and  leave  no  child  or  children,  then  to 
I.  B.  and  her  heirs  for  ever,  paying  the  sum  of  1,000/.  to  the  executor  or 
executors  of  M.  H.,  or  to  such  person  as  M.  H.  by  her  will  shall  appoint "  : 
Held,  that  the  words  "child  or  children"  were  here  synonymous  with 
"  issue,"  and  that  this  was  not  the  devise  of  an  estate  tail  to  M.  H.,  but  of 
an  estate  in  fee  to  M.  H.,  with  a  good  executory  devise  over  to  I.  B.  in  case 
M.  H.  died  leaving  no  issue  living  at  her  death.      Doe  d.  Smith  v.  Webber 

438 

5.  '^  Sldest  son." — Under  a  will  directing  the  transfer  of  stock 

amone  idl  the  children  of  the  testatrix's  daughter,  except  an  eldest  son ;  a 
second  son  having  become  the  eldest  living  by  the  death  of  his  elder  brother, 
who  survived  the  testatrix,  is  not  entitled  to  a  share,  although  an  estate 
limited  to  his  elder  brother,  did  not  descend  to  him.    Matthews  v.  Paul    207 

6.  Contingency  unprovided  for. — ^Devise  of  real  estate  in  trust  to 

pay  the  clear  rente,  issues,  and  profits,  in  certain  proportions,  to  certain 
persons  in  the  will  mentioned,  for  life:  "And  from  and  after  the  death 
of  the  survivor  of  them  the  said  L.  S."  &c.  [naming  the  several  persons 
to  whom  the  above  life  interests  were  given]  "  then  I  give  and  devise  all 
and  singular  the  said  manor,  messuages,  lands,  &c.  unto  all  and  every 
the  children  of  my  late  sister  E.  C.  by  her  three  several  husbands  "  [naming 
theml,  "that  shall  be  then  living,  and  their  heirs  and  assigns  tor  ever, 
equally  to  be  divided  between  them  as  tenants  in  common,  and  not  as 
joint  tenants :  and  if  there  should  be  but  one  such  child,  and  no  issue  of 
any  of  the  other  children  then  living,  then,  and  in  that  case,  I  give  and 
devise  all  my  said  real  estates  in  I.  unto  such  surviving  child,  his  or  her 
heirs  and  assigns  for  ever."  At  the  death  of  the  surviving  annuitant  there 
was  only  one  child  of  the  sister  E.  C.  then  living,  but  there  was  issue 
of  several  of  the  other  children  then  living:  Held,  that  there  was  an 
intestacy  from  the  death  of  the  surviving  annuitant;  the  event  which 
happened  not  having  been  provided  for.  Shuldham  v.  Smith.  Smith  v. 
Shuldham 9 

7.  Life    interest— Condition. — A  testator   having   brothers  and 

sisters,  and  several  nephews  and  nieces,  and  having  given  a  legacy  to  one 
of  his  brothers,  directed  his  residuary  estate  to  be  mvested  in  GDvemment 
security,  the  interest  to  be  paid  for  the  maintenance  of  M.  as  long  as  she 
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lived  single  and  without  a  child :  and  at  her  death  the  money  to  come  to  hi  a 
brother*s  and  sister's  children ;  M.,  althoag:h  married  and  having  a  child,  is 
entitled  to  the  interest  for  life,  not  to  the  principal.     Bird  v.  HuMdon   .     8*i 

WUJi — 8.  Legacy  to  illegitimate  child— Interest. — On  a  legacy  to  a 
natural  child  of  the  testator,  with  directions  to  apply  a  competent  part  of 
the  interest  for  maintenance,  interest  is  payable  from  the  toAtator's  death. 
Newman  y.  Batuon        .        .         .         .       ' 286 

-- —  9.  ProTision  against  asaigmnent  of  interest. — ^Under  a  proviso 
against  assigning  or  charging  or  attempting  to  assign  or  charge  a  life  inte- 
rest, so  as  not  to  be  entiued  to  the  personal  receipt  and  enjoyment  of  the 
property,  an  agreement  to  charge  a  debt  on  the  estate  in  the  event  of  the 
deficiency  of  another  estate,  a  power  of  attorney  authorizing  the  receipt  of 
the  rents  and  payment  in  discharge  of  debts,  and  an  authority  to  a  creditor 
to  receive  future  rents,  for  which  anticipated  receipts  were  given,  were  each 
declared  sufficient  to  determine  the  life  interest.    Wifh'n^&n  v.  Wilkinson    266 

10.  Bequest    for    charitable    purposes    in    Scotland.       Se*' 

Charity,  2. 

11.  XisappUcation  of  fUnd  by  executor— Legatee's  prior  ri|fht 

of  proof  in  baidkruptcy.    See  Bankruptcy,  3. 

And$eeCfhMXity;  Xlection. 

W0BD8— <<  All  my  B.  F.  estate."    See  Will,  2. 

"  Child  or  chUdren."    See  Will,  4. 

*«  Dwelling-house."    iSeeBiot,  1. 

"  Eldest  son."    See  Will,  5. 

"  Tapering  brushes."    See  Patent. 

**Well  secured."    .*?«•  Annuity. 

And  see  Deed. 

WORK — Surveyor's  commission. — Commission  of  5  per  cent,  on  the 
sum  laid  out  allowed  to  a  surveyor  on  a  quantum  meruit.  Chapman  v. 
De  Tastet 725 

WRIT— Diem  clausit  eztremum.— Proceedings  by  prerogative  process 
are  not  within  the  4th  Anne,  ch.  16,  notwithstanding  the  24ui  sect.     7?.  v.^ 
Wade 664 

And  see  lyectment ;  Assignment,  1 ;  Ke  exeat  regno. 
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